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2. INTRODUCTION
This supplementary report is prepared for presentation to the Human Rights Committee for the Elimination of all forms of Racial Discrimination (CERD) at its 81st session in Geneva on the 14-16 August 2012.
The committee will examine the government of the Republic of Fiji Islands on the 15th of August 2012. This report will give a supplementary view to the committee on-
i. The state report of Fiji
ii. The status of the Rights of Indigenous Fijians in Fiji.
3. MANDATE
This report has been prepared to be submitted, at the invitation of the UN voluntary Fund for Indigenous Peoples, by the Fiji Native Tribal Congress, a non profit and non government body established in June of 2011, by the Paramount Chiefs of Fiji’s Tribal Confederacies and concerned citizens. The Congress is administered by a Trust Board comprising, the Paramount Chiefs of two of Fiji’s three tribal confederacies, namely: Ratu Naiqama Lalabalavu, Paramount Chief of the Tovata Tribal Confederacy and Ro Teimumu Kepa, Paramount Chief of the Burebasaga Tribal Confederacy. The Paramount Chief of Fiji’s third Tribal Confederacy, Kubuna is still in the process of selections and appointment under traditional protocols.
The other members of the Trust Board are three laypersons; Mr Jese Sikivou, Dr. Mere Samisoni and its Secretary, Niko Nawaikula. The Trust Board has a secretariat manned by a Chief Executive Officer, Mr Emosi Toga and three staff. The Congress is funded by donations and gifts and all posts held are on volunteer basis.
The role of the Fiji Native Tribal Congress (FNTC), under its constitution, is to work with concerned citizens, UN agencies, Human Rights bodies, NGO and the government of the day to protect, maintain and advance the rights of Fiji’s native population, the indigenous Fijians, in accordance with the standards set by the UN under the 2007 UN Declaration of Indigenous Rights, in a manner that balances those rights equitably with the rights of other individuals and groups in Fiji. In the same way FNTC is tasked to promote and protect Human Rights generally.
This report carries the approval and mandate, in its contents, of Ratu Naiqama Lalabalavu and Adi Teimumu Kepa, in their personal capacities, as members of the FNTC Board but more importantly in their positions as Paramount Chiefs carrying the mandate as customary representatives of their respective tribal confederacies.
Before discussing Fiji’s State Report and the status of the Indigenous Rights situation of Indigenous Fijians, this report will first outline the status of Indigenous Fijians in Fiji’s contemporary, social and political history.
4. INDIGENOUS FIJIANS IN FIJIS SOCIAL AND POLITICAL HISTORY
Fiji’s population after the 2007 census is estimated to be over 880,000. 57.3% of that comprises indigenous Fijians and 37.6% comprise Indian migrant descendants (Indo Fijians).
The population of indigenous Fijians had only progressed steadily in the last 20 years to now surpass the 50% mark.
Fiji was ceded to the Queen of Britain in 1874 by its Chiefs. Two primary motives for cession were evident from the Chiefs pleas to the Queen. They were to protect their rights and their interests on their chiefly system and their land. The pleas were made in the face of absolute dangers at the hands of white settlers in Fiji at the time. By cession day of October 10 1874, 5% of all land in Fiji was already acquired by white settlers in exchange for muskets, knives, beads, items of clothing etc. The occupants of such lands  including both Chiefs and subjects were bundled out, after the sale, and left on the wayside.
The British Crown agreed to the Chiefs request only after much persuasion and entered into a deed. That Deed of Cession, however, contained two clauses that obliged the crown to protect certain rights and interests of indigenous Fijians.
Clause 4 contained the obligation by the crown to grant to the chiefs and their subjects the lands that they use and occupy in accordance with custom and tradition. Clause 7 contained the Crowns obligation to protect and maintain their way of life under the social and tribal make up of their chiefly system.
Treaties and Deeds of Cessions and any obligation made under them, being made between two sovereign bodies, has no force of law, as the Maoris painfully discovered on the Treaty of Waitagi, unless the provisions of any such treaty are transmitted into domestic laws. What is most remarkable about indigenous Fijians is that the governor appointed by the Crown to Fiji, immediately after the Deed of Cession of 1874, Sir Arthur Gordon, later to become Lord Stanmore was a man beyond his time. He was sympathetic to the rights and interests of indigenous Fijians and transmitted into the domestic laws of Fiji clause 4 & clause 7 in the shape of the Native Lands Ordinance of 1882 and the Native Affairs Ordinance of 1876. His own struggles to do the same for the Maoris of New Zealand were all in vain.
The Native Lands Ordinance of 1882 known in its present form as the Native Lands Act of 1905 established, in furtherance of clause 4 of the Deed of Cession of 1874, a commission known as the Native Lands Commission, to enquire into the owners of native lands, on the basis of customary occupation and use, to register such customary owners; whether it be an individual, family, clan or tribe and to register the owners against the surveyed titles of such lands. By 1936, as a consequence of Sir Arthur Gordon’s initiative, 86% of all land in Fiji were surveyed and registered under their customary owners under a form of customary title known in Fiji as the “RNL”.
The Native Affairs Ordinance of 1876 established a Council of Chiefs and corporatised tribal provinces into legal entities under the overall supervision of the secretariat for native affairs. It vested in such a body a limited form of self determination, granting to it the power to codify and regulate custom and to advise government on issues that touch and concern the group rights and interests of native Fijians. This set up continues today in name only but not in substance.
 What is ironical for Fiji is that the same objective that the Native Lands Ordinance of 1882 and Fiji Affairs Ordinance of 1876 achieved are now being recognised as part of Indigenous Rights under Article 5 and Article  26 of the 2007 UN Declaration of Indigenous Rights. Those articles declared for Indigenous peoples a right to self-determination (Article 5) and ownership of their customary lands (Article 26.
The problem for Indigenous Fijians however, has been that the colonial policies and these laws that were enacted to protect their rights and interests, to regulate their customs, protect their cultural institutions and assimilate them to the cash economy, noble as they were, were made at a time when values and norms were against them. Sir Arthur Gordon painfully discovered these during his discourse with the colonial office and the local settlers; between 1875 to 1916 as he fought to enact the Native Lands Ordinance of 1882. Less than 15 years later, as he sat in the House of Lords, as Lord Stanmore, he had to plead again to the House to revoke an amendment to that same legislation initiated by his successor, Governor Im Thurn, that was intended to dispose of the same native land to the public at large.
This was compounded by the arrival, between 1876 and 1916, of about 16,000 Indian migrant workers (Indo-Fijians) from the subcontinent to work on the sugar cane fields. Their numbers grew steadily as they participated fully in Fiji’s social and political life. Full political rights were granted to them in 1920. In 1966 the Indo Fijian population had reached 50% of the total while the Indigenous Fijians was 42% of the population. After the 2007 census, however, the Indo Fijian population had decreased to 37% while Indigenous Fijians increased to 56% of the total population of 837,000.
The effect of these Native Laws and Native Policies had kept away Indigenous Fijians to their communal native communities leading a subsistence life very close to nature. Indo Fijians, on the other hand, became worthy contributors to the cash economy and were benefiting from it tremendously. From the 1930’s onwards the colonial government had begun to turn its back on the native laws and the native policy that it had passionately patronised. It had woken up to the fact that such laws and policies were contributing nothing to the economic life.
Fijian Indigenous Rights and interests were henceforth considered irrelevant and inappropriate. It was seen as an impediment to economic progress and unfair and racist against other communities. The complete change and attitude became apparent in the changes of policies, laws and politics from 1930 to the present day.
For example, the powers that were granted to the chiefs and the tribal provinces to make native laws and regulate native custom under the Fijian Affairs Act was suspended completely together with the institution that enforced them; namely the native courts. Existing village and customary by-laws that once maintained and regulate cultural life, including chiefly behaviour, and native community public health was suspended completely. But the legal framework that created those institutions namely the Fijian Affairs Act was maintained together with its institutions but its role restricted primarily to a single objective which is to promote economic development and as an agent to promote government views and policies.
A new law was introduced in 1940, namely the Native Land Trust Act. Its objective was to promote and facilitate the public use of native land for the countries social and economic benefit. This was achieved firstly by placing the control of all native land under a government agency, the Native Land Trust Board to facilitate public access and use. The second measure of incentive was obtained by regulating the use of native land to limit its cost and to provide a subsidy to its users at the expense of the Indigenous owners.
For example, no consideration was required to be paid to the Indigenous owners on the market value of their land upon the grant of a lease. All that the Act required was an upfront payment in rent known as premium. Rent is kept at a minimum, it being based under that law, not on the potential use of the land, but at less than 3% of the unimproved capital value. Market values of resources, like timber, gravel and others was subject to a minimal payment known as royalty equivalent to less than 1% of the market value of such resources.
Fiji became independent in 1970 and Britain left with it a Constitution that entitled its citizens to have individual or national representatives as well as group or ethnic representative. This was considered necessary to maintain the identity of its major ethnic groups, the Indigenous Fijians, Indo Fijians and part European. In 1987 a military Colonel Sitiveni Rabuka staged Fiji’s first political coup and Indigenous Fijians supported it hoping to restore what were lost to them on their rights and interests as well as for political dominance. In the year 2000 another political coup was staged by Mr. George Speight for so much of the same reasons.
The Indigenous Fijians dominated government following the coups of 1987 and 2000 had brought about measures to restore the rights and interests lost to Indigenous Fijians much at the aghast of others who consider such measures discriminatory. They include a policy to achieve racial balance in the civil servants as well as entry into all government training institutions, measures to assist Indigenous Fijians in business, proposed laws to return to Indigenous Fijians customary lands held by the government and proposed laws to return to them ownership of the foreshores and fishing area.
A substantial number of Indo-Fijians migrated out of Fiji after the coups of 1987 and 2000 having an impact on the current make up of their population. At the same time Fiji’s military leaders, under its current head and leader of Fijis military government since the 2006 coup, Commodore Frank Baininmarama has, continuously viewed Fiji’s Indigenous dominated government as racist in their policies and its leaders as ethno-nationalists.
From the year 2000 the military had campaigned earnestly to remove Fiji’s Indigenous governments but becoming successful only under a coup in December of 2006. From that day onwards the military government, which is still in power today, has worked earnestly to introduce laws and policy to remove what it considers as the racist laws and policies of previous governments. Its aim is to create for Fiji a plural society with a common identity where individual rights only are paramount over everything else. Much similar to the plural societies of  the US, New Zealand and Australia which ironically are the very countries that initially dismissed Indigenous rights.
5. COMMENTS ON FIJI’S STATE REPORT
The state party submitted its 18-20th periodic report to the CERD on 28th January 2012 ref no# CERD/C/FIJI 18-20. The FNTC respectfully submits the following as supplementary to that report.
5.1 Constitutional, Political & Legal Structure of the State
5.1.1 Abrogation of the 1997 Constitution
The FNTC together with Ratu Naiqama Lalabalavu and Adi Teimumu in their personal capacities mandated as the Paramount Chiefly representatives of their tribal confederacies are deeply concerned at the abrogation of Fiji’s constitution on 10th April 2009 by the state party, using the Late President Ratu Josefa Iloilo, as instrument to facilitate the unlawful act of abrogating Fiji’s 1997 constitution.
The FNTC begs to differ most sincerely and most humbly at the state party’s statement at Para 11 of its report, which the FNTC considers to be wholly untrue, that the abrogation was necessary – “after the Court of Appeal ruling created a legal vacuum.” To the contrary, the court of appeal, in that very same decision, had given a very clear directive to all parties on the need for the continuity of a constitutional government    and for that purpose the court had ordered the holding of a general election to restore democracy and the constitution.
The decision of the Court of Appeal had made it very very clear that the actions of the state party in removing a democratically elected government in December of 2006 were unlawful. The FNTC fears that unless we take heed of the implication of the decision and the advice of the court the decision  will come back to haunt us all.
The FNTC notes with concern that the abrogation has brought about a deep sense of loss and sadness. Indigenous Fijians are a law abiding and God fearing people and the 1997 constitution has expressly stated, upon their wish and insistence, that it manifests a covenant with their God which no man has any right to abrogate or take away.
Accordingly the 10th October 2010 Independence Day celebration was a sombre moment and a very sad day indeed. The occasion was attended only by the military, its supporters and those who continue to derive their wealth from it. Indigenous Fijians had kept away well clear.
Recommendation
The FNTC recommends that the state party conduct elections as soon as possible under the guidelines set under the decision of the Court of Appeal. At the same time a commission is to be set up to examine and assess those that may merit to be pardoned for their participation in the coups of 1987, 2000 and 2006.
5.1.2
The road to democracy and parliamentary rule “The Roadmap”
The FNTC notes with concern to the committee that soon after dismissing Fiji’s elected government, the state party had set up a committee with the purported task to consult widely to produce a people’s charter for change. The consultation process was a sham with the state party imposing its authority and will on the population using all medium under its control including the civil servants, government vehicles, the police, the government radio station, teachers and children against their will.
The outcome of the “purported consultation” was two documents namely the Roadmap for Democracy and Sustainable socio-economic development. These documents were prepared by the state party and the purported consultation was publicized only as a dress-up to give the documents credibility. In July of 2009 another document appeared titled The Strategic Framework for Change. It called for the formation of a new constitution.
The motive for this document and those that came before it  the FNTC humbly submits was always clear to the plain observer. The measures were not necessary at all but were essential for one thing and one thing only which is to exonerate the state party from crimes committed against Fiji’s population. Aside from mutiny and the abrogation of the constitution there were allegations of murders, and torture going back to as early as the year 2000.
 On the eve of the takeover of December 2006 the laying of charges against the incumbent Prime Minister, for disobeying lawful orders, attempted overthrow of an elected government and murder of CRW soldiers, was imminent and the military takeover was the only option.
 The FNTC views with serious concern the manner in which the machinery of government was used to impose on the general population the state views. The FNTC notes the High Court of Fijis directive in Qarase v Uluivuda, 2008, FJHC 377 that the state party must not use other means except in accordance with the constitution to change or amend it.
The roadmap, people’s charter, strategic framework for change are alleged by the state party as means to bring about a truly democratic nation that is truly and is culturally vibrant and well governed. But the FNTC respectfully notes to the committee that all these measures existed before the state party came into power and continue to exist under Fiji's Developmental plans and medium and long term plans and strategy. The only exception is the state party's non-racial policy which implies the formation of policy and laws to totally remove the Indigenous Rights of Fiji’s native population the Indigenous Fijians in favor of individual rights only.
The need for wide consultation is  difficult and impossible to achieve in a non-democracy like Fiji, where Humans Rights including Freedom of Speech and the right to assembly is severely curtailed and this continues to be the norm in Fiji.
It has to be said that the state party’s attempt to reinvent the wheel by these measures including the 11 pillars and the drafting of a new constitution, cannot hide the fact that these are intended primarily and ultimately to exonerate the state party from suit and prosecution for dismissing an elected government, abrogating the constitution and committal of crime. In the same breathe, it is easy to see that the solution does not lie in reinventing a wheel that already exists which is working perfectly well but by the state party accepting that the people of Fiji have an abundance of goodwill and should therefore be engaged in dialogue.
Recommendation
The FNTC respectfully recommends
(1) The committee notes that the people’s charter and the drafting of a new constitution are unnecessary measures given that the same measures are already in place with domestic law and international conventions prescribing the minimum standards. The state party is to be encouraged to dialogue with Fiji’s population through its leaders  including the Paramount Chiefs of Fiji’s Tribal confederacies to agree on a solution that will bring about parliamentary democracy and the guarantee of individual and group rights of Fiji's citizens.
(ii)
The state party reopen investigation into the conduct of the current Prime Minister prior to the coup of December 2006 with a view to laying charges.
5.1.3
Peoples Charter for change, peace and progress
The FNTC notes with sincerity and humility that the eleven pillars of the peoples charter are in effect measures that are already in place in one form or another where the minimum standards for such measures are already prescribed at the very least under international standards and convention.
The FNTC humbly submits that it is clearly not necessary to celebrate the eleven pillars as new visions but that the state party should go back to the people of Fiji including the tribal leaders of Fiji's indigenous community to work out a solution that will be beneficial to Fiji's population and the military personnel who took part in the overthrow of government in 2006 and one that will bring about the immediate restoration of democracy.
Recommendation
The FNTC humbly recommends that
(i) The committee acknowledge that the eleven pillars of the charter are measures that already exists in one form or another as prescribed by domestic policies, domestic laws and international conventions.
(ii) The state party to dialogue with Fiji's population to work out a measure that will return Fiji to parliamentary democracy and which will be beneficial to the population and to the military personnel who took part in the overthrow of parliament.
5.2  INTERNATIONAL HUMAN RIGHTS IN FIJI
The FNTC does not wish to comment on this aspect of the state report but notes its agreement with the state party that Fiji is a party to all instruments and international conventions that are outlined in Para’s 24—26 of the state party's report.
5.3  PROTECTION OF HUMAN RIGHTS IN FIJI
The FNTC agrees entirely with the state party that abrogation of the 1997 constitution does not diminish nor extinguish human rights because it is natural and inalienable.
The FNTC however views with great concern the expression by the state party in paragraphs 27 of its report that the abrogation did not affect the respect and enjoyment of human rights nor does it affect the observance of the rule of law. The FNTC considers this statement as, not only mischievous, but completely untrue and a misrepresentation of the state parties positions viz a viz Human Rights. The statement is false and completely wrong and the state party is guilty of gross abuse of human rights.
The most to suffer has been Fiji’s Indigenous population who stood up against the military and who had actively supported the 1987 and 2000 coup. The FNTC hereby outlines the following instances of the abuse of Human Rights in Fiji by the state party for the period 2000 to 2012.
5.3.1 Breach of Article 3 – Deprivation of Human Life
In the year 2000 four soldiers of the CRW unit, namely Selesitino Kalounivale, Jone Davui, Epineri Bainimoli and Logani Rokowaqa died at the hands of the military. No investigation into their death, nor charges have been laid to date.
The military and police were implicated in the unlawful killing in 2007 of Josefa Baleiloa, Tevita Malasebe, Nimilote Verebasaga and Sakiusa Rabaka. In 2008 the three police officers implicated in the death of Malabese were imprisoned for life. All police officers and military convicted in the death of Rabaka were released after serving only six weeks sentence. The soldier convicted for the death of Verebasaga was released after serving only six weeks. All soldiers and police were reinstated to their employment after release.
5.3.2 Breach of Article 5 -  Torture or cruel, inhuman or degrading punishment
The FNTC notes that the four soldiers who died at the hands of the military in 2000 were subjected severe torture and inhuman and degrading punishment.
In December of 2006 the military took six pro-democracy supporters from their homes in Lami where they have erected a “pro-democracy shrine”. They were taken to the barracks where they were reportedly beaten, stepped on, threatened with weapons and forced to run several miles through Suva followed by military vehicles.
Throughout 2007 members of the public known to the military to be criticising the government were often picked up, taken to the army barracks and subjected to inhuman and degrading punishment. Five  (5) young men drinking noisily were picked up by the military, made to strip to their underwear and crawl through drain pipes before being dropped at a remote jungle. The favourite method used by the state party to force the public into submission is to subject dissidents to cruel and inhuman treatment either at the army barracks or in public.
In villages and native communities this has extended not only to those that criticise the government but to individuals and groups who break the village laws, drink beer or who are suspected of growing marijuana. In a village in Naitasiri in 2009, young men were made to crawl and duck walk before the military officer’s forced them to eat horse manure.
In the villages of Cakaudrove in the months of November to February of 2011, a joint military and police team patrolled the countryside collecting young people who were either drinking or brewing home made alcohol or were suspected of planting marijuana. The young men were  routinely taken to the police station and were paraded before their parents and siblings. They were then stripped to their underpants, made to crawl on their stomach as the joint team taunted and kicked them to submission.
Police and military threats and intimidation continue against those who disagree or criticise government, the exact figures is difficult to gauge because of heavy census and because Indigenous people in the countryside do not report  out of fear of repercussions.
5.3.3
Breach of Article 10 – Right to a fair trial and public hearing
The law provides for an independent judiciary, but in 2009 the government interfered with judicial independence in practice.
The Administration of Justice Decree of April 2009, which re-established the courts, prohibits all tiers of the judiciary from considering cases relating to the 2006 coup; all acts of the interim government between December 4, 2006 and April 9, 2009; the abrogation of the constitution on April 10, 2009; and all government decrees since December 2006. The military-appointed chief registrar issued termination certificates for all such pending cases.  
After the constitution was abrogated, the chief registrar also assumed responsibility for prosecuting lawyers for disciplinary breaches before a government-appointed judge. The FNTC fears that the promulgation can infringe on the independence of the judiciary.
In February 2009 an amendment to the Administration of Justice Decree removed the courts' jurisdiction to hear challenges to decisions by the government on judicial restructuring, terms and conditions of remuneration for the judiciary, and terminated court cases. Similar clauses limiting the jurisdiction of the courts on decisions made by the cabinet, ministers, or government departments were included in various decrees issued throughout 2009.
The government continued to prohibit an International Bar Association delegation from visiting the country to evaluate the independence of the judiciary. The government also reiterated its refusal to allow the UN special rapporteur on the independence of judges to visit the country for the same purpose.
5.3.4
Breach of Article 19 – Freedom of Speech and Press
The abrogated constitution provides for freedom of speech and of the press, but the government generally did not respect these rights in practice. The Public Emergency Decree give the government the power to detain persons on suspicion of "endangering public safety or the preservation of the peace"; the government has used this provision to intimidate and in some cases detain persons who criticised the government. In addition, the Public Emergency Decree and a media decree issued in June 2009 provide for government censorship of the media.
In January of 2009 the government issued a decree stopping government pension payments to persons who criticised the 2006 coup and the government. Among those whose pensions were cancelled were former cabinet members in the government of former prime minister Laisenia Qarase, former prime minister and former coup leader Sitiveni Rabuka, and senior civil servants. (Qarase's pension has been withheld since December 2006.) In May the government reversed itself and announced it was repealing the decree. It resumed pension payments to all those affected except Qarase, but it did not provide retroactive payments for the January-May period.
The new Crimes Decree promulgated in February of 2009 includes criticism of the government in its definition of the crime of sedition. This includes statements made in other countries by any person, who can be prosecuted on return to Fiji.
The government published fortnightly supplements called New Dawn and Fiji in Focus in the Fiji Sun newspaper, and all its advertising was printed exclusively in the Fiji Sun until October, when the Fiji Times newspaper--disfavoured by the government--was sold and purchased by a local company that changed its editorial policy. The government retained a shareholding of less than 20 percent in the Daily Post newspaper until the paper ceased to publish in 2009 due to poor sales. The country's television news program production was owned and operated by Fiji One, one of two national non-cable television stations.
A company whose board is appointed by the Ministry of Indigenous Affairs on behalf of the provincial councils owned 51 percent of Fiji One; the remainder was privately held. The government owned the Fiji Broadcasting Corporation, which operated six radio stations. The government guaranteed a loan for the Fiji Broadcasting Corporation to set up a television station. The Ministry of Information's Fiji Today program was broadcast twice daily on the private television station MaiTV.
The Public Emergency Decree authorise the Ministry of Information, military media cell officers, and police to vet all news stories before publication, resulting in the removal of all stories the government deemed "negative" and "inciteful," and therefore, according to the government, a threat to national security. All radio stations were required to submit their news scripts to the permanent secretary for information, a military appointee, before each news bulletin was broadcast, and the print and television media were censored on a daily basis by Ministry of Information and military media cell officers, accompanied by police officers, who were placed in media newsrooms.
On June 25 of 2009, the government promulgated a new media decree, which penalises the media for "irresponsible reporting." The decree, which supersedes previous laws regarding the media, defines media organisations as excluding Internet and telecommunications service providers and production houses engaged in production of advertisements or other audiovisual materials. The decree requires that the directors and 90 percent of the shareholders of locally based media be citizens of, and permanently residing in, the country and obliges foreign-owned media to sell their shares in media organizations operating in the country. Under the decree, reporting may not include information that threatens public order or the national interest, creates communal discord, or offends public decency. The decree establishes a new Fiji Media Industry Development Authority to enforce these provisions. The authority has the power to investigate journalists and media outlets for alleged violations of the decree, including powers of search and seizure of equipment.
The decree also establishes a media tribunal to decide complaints referred by the authority, with the power to impose jail terms of up to two years and fines of up to $F1000 (approximately $US500) for journalists, $F25,000 (US$12,500) for publishers and editors, and F$ 100,000 ($US50,000) for media organizations. The tribunal is not bound by formal rules of evidence.
The decree strips the judiciary of power to challenge the decree itself or any proceedings or findings of the Media Authority, the proposed tribunal, or the information minister.
 On 7th January 2012 the state party lifted a public emergency regulations and replaced it with a Public Order Decree that imposes the same restrictions.
5.4 PERIODIC REPORT – USE OF ETHNICITY
The CERD has raised to the state party in its resolution its concern on the use of ethnicity in Fiji’s official document.
The FNTC agrees with the concern in that it is totally inappropriate to indicate after a name whether a person is Fijian, part European or Indo-Fijian. The FNTC disagrees however with the excuse given by the state party that the concern is to be resolved by making all citizens in Fiji to be known in common as “Fijian” as the state party has now imposed by decree. The FNTC notes that the constitution of 1997 has already resolved that every citizen in Fiji to be known in common as Fiji Islanders.
“Fijian” has always been used to describe Indigenous Fijians and FNTC is concerned that this is now used as a common term. The FNTC notes with concern that the term “Fijian”, connotes the identity of Indigenous Fijians. It implies the totality of their culture and identity. When you describe a person as “Fijian” you imply that person speaks the Fijian language, lives the Fijian culture and way of life, is a member of a clan and tribe, wears the Fijian dress, understands the Fijian protocol including the presentation of the Tabua, the Yagona ceremony and the complete way of life that is unique to ethnic and indigenous Fijians. It implies the uniqueness of their culture, their hospitality, their smiling faces and simplicity in kindness. Indigenous Fijians view the term “Fijian” with pride.
The FNTC is deeply concerned the common use of the term Fijian takes away from Indigenous Fijians all that is good and the totality of their culture that the term implies. Relegating them to be known as Itaukei, which is the Fijian translation for “native”, which the law has done is degrading.  It would have been different if the Fiji's population had at least attempted to know the Fijian language, its cultures and its way of life but this is not so. The state party has removed this label from the indigenous Fijians, applied it to the general population and  relegated indigenous Fijians to second class by referring to them as iTaukei which literally means native together with all of its possible negative connotations.
The exact wording of Decree No 31 of 2010 are - “All written laws including any Act, proclamation, promulgation Decrees.....are amended by deleting the word Fijian...... wherever it refers to indigenous Fijians and replacing it with iTaukei unless the context otherwise requires.
5.5 PEOPLE'S CHARTER
The FNTC begs to differ completely from the state parties view, expressed in the state report that the people's charter was the product of extensive and nation-wide consultation. The obvious must be stated here that there can never be a wide and a full and free consultation in a non-democratic regime. In addition to that it was always known to the plain observer that the state party, having assumed power through the unlawful act of abrogating the 1997 constitution, needs to justify its deed to the international community and the People's Charter serves that exact purpose.
The alleged wide consultation in the state report is simply not what it is made out to be. To the contrary it was a government exercise using all its resources including the civil servants, public vehicles, the police, the army and even worse the teachers and school children, all who have no choice under threat, to impose its will on the population to give merit and credibility to a document that had been prepared in advance.
5.6 FREE AND FAIR ELECTONS
The FNTC is deeply concerned that the proposed measures in the electoral process, specifically the abolishment of the communal representation is designed to remove the sense of  community and group identity of indigenous Fijians, and therefore their allegiance to their tribes and their chiefs in favour of individualism similar to the plural societies of New Zealand, Australia and the US.
A representative under a common roll is answerable and has the mandate   of those he represents as individuals. The communal system was placed there intentionally because the Indigenous Fijian community identity is based on a group whether it be a Yavusa or Tribe. The communal representative therefore is answerable to the tribe and has a mandate of that tribe. The right of those tribes is a group right recognised under the UN Declaration of Indigenous Rights and deserves the continuity of the communal system to preserve and maintain the integrity and identity of the tribe as a group as opposed to individuals who are not answerable or accountable to their neighbours or any group in the way that clans and tribes are set-up.
5.7
NATIONAL IDENTITY
The FNTC repeats again its deep concern of the use of the term Fijian to describe all who live in Fiji, as opposed to the reference to the Indigenous Fijian ethnic group, when the 1997 constitution has already resolved that the citizens of Fiji are to be known in common as Fiji Islanders.
In a proper situation, Indigenous Fijians may lay claim to that term on the basis of their proprietary and as their intellectual property, but this are not ordinary times in Fiji and the state has readily dished out decrees nullifying any attempt by individuals to challenge it.
Recommendation
The FNTC respectfully recommends that
(i) The state party immediately commends investigation into the deaths of the four (4) CRW soldiers in 2000 at the hands of the military with a view to laying charges.
(ii) A Commission is set up to investigate the actions of the authorities in releasing and re-employing the police and military officers that were found guilty of the murder of Tevita Malasebe, Nimilote Verebasaga and Sakiusa Rabaka.
(iii) A Commission is set up to investigate and hear the evidence from the public on the conduct of the military in administering torture, cruelty and inhumane and degrading punishment to the members of the public taken under their custody after December of 2006, with a view to laying charges.
(iv) That the state party immediately revoke all decrees that oust the jurisdiction of the courts from hearing claims and suits against the state and that the state party re-instate all suits and proceedings terminated by such decrees.
(v) That the state party remove all restrictions by policy and laws on the media including the Public Order Decree of 2012
(vi) The state party revoked the law labeling the common population of Fiji as Fijians and restored this label to its rightful owners the indigenous Fijians.
(vii) The state party stay imposing the one vote one value proposal in the proposed constitution until proper and full consultation.
6. STATUS OF THE RIGHTS OF INDIGENOUS  FIJIANS
The group rights of indigenous Fijians consistent with the minimum standard set by the UN is reflected in the 2007 UN Declaration of Indigenous Rights. These are human rights  in the same way as Woman s, Rights, Minorities Rights. Rights of the Child, Fundamental Rights and others that are recognised and declared under their respective UN instruments and conventions.
So far as the Convention For the Elimination of all forms of Discrimination (CERD) is concerned, the FNTC humbly submits, an individual or state commits and act that is discriminatory against indigenous peoples if, by action, laws and policies, it abuses the Rights of Indigenous Peoples or favours individual and/or other group rights to their rights that are duly recognised and declared under the 2007 UN Declaration of Indigenous Rights.
The FNTC humbly pleads that the state party has been guilty of such unlawful actions against indigenous Fijians. It must be stated that the clear motive of the state party, that is apparent from the statements made, the nature of the laws passed since the state party’s coupe of 2006, the policies that have been put in place since then and the nature of the constitution it wants to impose, is to wipe out entirely the group rights of indigenous Fijians and to thereby make Fiji a plural society of individuals where individual rights only is paramount. Much similar to New Zealand, Australia and the United States of America, ironically the same countries that initially rejected indigenous rights.
 The FNTC outlines below instances where the state party has breached the Rights of Indigenous Fijians contrary to the 2007 UN Declaration of Indigenous Rights.
6.1.1
Breach of Article 3, 4, and 5 of the UN Declaration of Indigenous Rights – Right to self determination, Right to Autonomy or self Government, Right to Ways and means of financing autonomous body, right to maintain their distinct social and cultural institution
The FNTC notes with deep concern the continuing action by the state party in abusing the rights of indigenous Fijians to self determination. This right has been initially recognised and made into law by the Fijian Affairs Act establishing the Great Council of Chiefs (GCC) and the Provincial tribes as legal entity having a semi autonomous power to regulate custom and make traditional and customary laws.
The motive by the state party of its intention to remove or curtail this right was first evidenced immediately after the coup. In 2006 when the wise counsel and advise of the Great Council of Chiefs (GCC) was called for, the current Prime Minister and leader of the coup dismissed it saying - “they are better off sitting under the mango tree around a bucket drinking home brew.”
The state party swiftly followed up by terminating all sittings of GCC in 2007 and there has been no GCC meeting since.
To submit the native population directly under its control, minus the chief's authority the state party, ironically, used the same institution that was set up to be semi autonomous, the indigenous local government or “matanitu iTaukei”.
After suspending the GCC the state party removed key officers of the Fijian Affairs Secretariat and Provincial Councils replacing them with military personnels and sympathisers. With the GCC suspended the state party manoeuvred itself to the centre as the decision making body, by making the Fijian Affairs Board, a body controlled by it, as the apex of the indigenous native government replacing the Great Council of Chiefs. The state party then further manipulated the Board to bring it under its total control by making its members appointed by government. These were done by amending the Fijian Affairs Act and its Regulation, all without consulting those affected, the indigenous Fijains.
Under the Fijian Affairs Board (amendment) regulation of 2008 the Fijian Affairs Board GCC appointees were removed and replaced by appointees of the Minister for Fijian Affairs. A further amendment of 2008, the Fijian Affairs Board (Provincial Councils Amendment of 2008) restricted representatives in the Provincial Councils to rural residents thus removing the dissenting voice of the educated city dwellers.
Other important areas of responsibility of the GCC were removed. Its role in appointing representatives to the Native Land Trust Board, the government agency in control of all native land in Fiji, was removed as well as its responsibility as custodian of the Fijian Trust Fund. The state party in order to completely subjugate the Board, decreed its members to be comprised solely of its own appointees.
The FNTC notes with concern that the situation now is that the semi autonomous native government established by the Fijian Affairs Act is no more than a government agency. Whereas previously, the Colonial government had placed itself in a fiduciary position to nurture the semi autonomous body, the state party has now turned that around completely to use it as an instrument to control, coerce, intimidate and bring to submission the indigenous population of Fiji. Accordingly when the People's charter and new Constitution are promoted, even though they are  not in the best interest of indigenous Fijians, the state party has used the semi autonomous Fijian native government as its flagship to promote and voice its propaganda to indigenous Fijians.
In March of 2012, under Decree No 20 of 2012 iTaukei Affairs (amendment) Decree 2012 the state party removed entirely the Great Council of Chiefs from its traditional and customary position as the apex of the semi autonomous native government and replaced it with the Fijian Affairs Board, a body that is completely under state control. A further amendment by Decree 23 of 2012 iTaukei Trust Fund (amendment Decree) of 2012 removed entirely the Great Council of Chiefs from its position of responsibility for the Fijian Trust Fund and replaced that responsibility with the state controlled iTaukei Affairs Board. An earlier amendment under Decree No 31 of 2009 removed the GCC from its position as appointing authority to the Native Land Trust Board, the body vested with the control of all native land and replaced it with the Minister for Fijian Affairs, who currently is the leader of the 2006 coup and Prime Minister Commodore Frank Bainimarama.
The FNTC notes with concern the extraordinary extent that the state party has gone to destroy the independence of the semi autonomous Fijian Native government and to remove entirely its customary and traditional Head the Great Council of Chiefs.
The FNTC notes that since the coup of 1987 and 2000 the indigenous Fijians dominated government had put in place affirmative action programs to bridge the gap between the two races. On training and employment the ratio in 1987 was highly against indigenous Fijians that the government at the time imposed a policy, to last only until the gap is bridged of a 50% recruitment to civil servants and entry to government training institutions. The state party has removed all these.
To bridge the gap in business and commercial activities between the two major races the indigenous dominated governments gave a $20 million loan to indigenous Fijians in 1987 to form a company, known as the Fijian Holdings Ltd. It has become very successful except that the state party continues to take control of the majority shares purportedly acting on behalf of indigenous Fijian majority shareholders.
6.1.2
Right not to be subjected to forced assimilation or integration
The FNTC views with great concern the actions by the State party to alienate the chiefly system and the chiefly authority of the Chief, Heads of the Vanua, Head of the mataqali and heads of the clan and to thereby assimilate and integrate all individuals to the extent that indigenous Fijians will loose their separate group identity.
 After suspending the Great Council of Chiefs in 2007, the state party passed a Decree to amend the Native Land Trust Act in 2010 removing the special entitlements of the Chiefs and heads of clans and tribes. The effect has been to make their status equal to the individual so that they loose integrity and respect. In 2009 the state party passed another amendment to the native Land Trust Act under Decree 31 of 2009 to remove their right to appoint members of the Board of the Native Land Trust Board, the body responsible for administering native land on behalf of landowners. The removal of the powers and status of the Chiefs is designed to integrate to the community as equals. The constitution proposed by the state party under a one person, one vote one value will have the effect of wiping away completely the traditional and custom hierarchy of individuals and their chiefs.
6.1.3 Breach of Article 26 – Right to own, use and control customary land.
In 1940 the Native Land Trust Act was passed by the Colonial Government and it removed control of native land from indigenous Fijians to a government agency, represented by a Board. The Board is not made up of representatives of the Fijian owners of the land but by government appointed personnel. The power given to the Greta Council of Chiefs to appoint some representative members was removed entirely by the state party, when it passed Decree No 31 2009, that took away that responsibility and placed it in the hands of the Minister for Indigenous Affairs.
The  FNTC sincerely feels that the state party and the Board has breached their fiduciary position  to the indigenous owners of native land as follows;
(i) It has kept rental to a minimum at less than 3% of the unimproved capital value when everywhere else in the world rent is market rent based on potential use.
(ii) It has restrained indigenous owners from demanding the market value of their land upon leasing opting instead to use native land as a subsidy for development by requiring only payment of rent in advance or premium without the value of the land. In prime tourist areas, indigenous owners continue to loose millions of dollars of the market value of their land because of this policy.
(iii) It has kept the royalty levy on timber, gravels and other resources at a minimum of less than 1% of the market value of those resources.
(iv) Generally it has over regulated the use of native land to the extent that indigenous owners have no say in its use.
(v) Generally it has used native land to subsidise the nations economic development without a fair and equitable return to indigenous owners.
Since coming into power through the coup of 2006, the state party, contrary to Article 26 of the Declaration, has, by policy and amendments to the laws exerted extensive control over customary land including:
(i)
the announcement that it will extend and renew agricultural leases beyond 50 years
(ii)
the formation of a committee for the better utilisation of land (CBUL) to coerce indigenous Fijians into granting leases over native land.
(iii)
the passing od an amendment to the Native Land Trust Act, by Decree No 31 of 2009, to terminate the GCC's power to appoint representative to the Native Land Trust Board and its replacement by the State controlled Fijian Affairs Board.
(iv)
the passing of a law in July 2010, by Decree No 36 of 2010 under the Land use Decree to bring under the direct control of the state vast areas of native land under its direct administration.
(v)
the passing of a law in March 2010, under Decree No 16 of 2010 the Mahogany Industry Decree to set up a government appointed and administered trust to receive and control money from the harvesting of mahogany on native land.
(vi)
the passing of an amendment to the native land Trust Act to remove the chiefly entitlements over income and to make them entitled to equal shares with ordinary indigenous Fijians.
(vii)
the passing of an amendment to the Native Land Trust Act, by Decree No 20 of 2012 to remove the authority of the GCC over extinct mataqali land.
6.1.4 Breach of Article 28 – Rights to redress, restitution, just and fair compensation for lands confiscated, taken and occupied.
The FNTC is concerned that Indigenous Fijians have been crying and pleading to the state party for many many years to return to them land confiscated or under its possession if not possible then to be compensated. Indigenous Fijians have also pleaded for many years for the return to them for the ownership of their fishing grounds.
The FNTC is deeply concerned by the announcement of the state party that it will never give back to indigenous Fijians ownership of their fishing grounds.
6.1.5 Breach of Article 18 – Right to participate in decision making in matters affecting their rights
The FNTC notes with concern that Article 18 gives to indigenous people the right to participate in decision making matters affecting their rights.
The FNTC notes that the state government's action in terminating the GCC of its powers and responsibility as apex of the semi autonomous native government, its powers to appoint representatives to the native land Trust Board and its responsibilities over the Fijian Trust Fund have all been done by the state party without consulting it or the indigenous and tribal chiefs or their representatives. The same concern applies to the amendments of the Native Land Trust Act, the passing of the Land use Decree and the Mahogany Decree which were all done without consulting those that it affect namely the indigenous Fijians..
6.1.5
Recommendations
The FNTC humbly recommends that:
(i)
The state party restore the semi autonomous Fijian native 
government to its full and complete independence.
(ii)
the state party remove itself from the Board of the Fijian holding to be replaced by representatives of indigenous Fijians.
(iii)
That the state party restrain itself from removing the chiefly authorities of clans and tribal makeup of native Fijian communities and restore the position of the GCC to its rightful place as head of the indigenous community and as head of the semi autonomous indigenous government.
(iv)
That the state party release the control of native land to a body representative of indigenous Fijians and tribes or their nominees.
(v)
That the state party allow indigenous Fijians a fair and equitable rent on the use of their land including the leving of rent, land value and royalties based on fair market value and good company practices.
(vi)
That the state party return to indigenous Fijians all lands acquired from them in the possession of others including the state but if not possible to arrange for compensation.
(vii)
That the state party return to indigenous Fijians ownership of their fishing grounds.
7. SUMMARY RECOMMENDATIONS
The FNTC sincerely and humbly outline below the following summary of its recommendations, and these are that:
(i) The state party conduct elections as soon as possible under the guidelines set under the decision of the Court of Appeal. At the same time a commission is to be set up to examine and assess those that may merit to be pardoned for their participation in the coups of 1987, 2000 and 2006.
(ii) That the committee notes that the people’s charter and the drafting of a new constitution are unnecessary measures given that the same measures are already in place with domestic law and international conventions prescribing the minimum standards. That the state party is to be encouraged to dialogue with Fiji’s population through its leaders  including the Paramount Chiefs of Fiji’s Tribal confederacies to agree on a solution that will bring about parliamentary democracy and the gurantee of individual and group rights of Fiji's citizens.
(iii) that the state party reopen investigation into the conduct of the current Prime Minister prior to the coup of December 2006 with a view to laying charges.
(iv) the committee acknowledge that the eleven pillars of the charter are measures that already exists in one form or another as prescribed by domestic policies, domestic laws and international conventions.
(v) The state party to dialogue with Fiji's population to work out a measure that will return Fiji to parliamentary democracy and which will be beneficial to the population and to the military personnel who took part in the overthrow of parliament.
(vi) he state party immediately commends investigation into the deaths of the four (4) CRW soldiers in 2000 at the hands of the military with a view to laying charges.
(vii) A Commission is set up to investigate the actions of the authorities in releasing and re-employing the police and military officers that were found guilty of the murder of Tevita Malabese, Nimilote Verebasaga and Sakiusa Rabaka.
(viii) A Commission is set up to investigate and hear the evidence from the public on the conduct of the military in administering torture, cruelty and inhumane and degrading punishment to the members of the public taken under their custody after December of 2006, with a view to recommending charges.
(ix) That the state party immediately revoke all decrees that oust the jurisdiction of the courts from hearing claims and suits against the state and that the state party re-instate all suits and proceedings terminated by such decrees.
(x) That the state party remove all restrictions by policy and laws on the media including the Public Order Decree of 2012
(xi) The state party restore the semi autonomous Fijian native 
government to its full and complete independence.
(xii)
the state party remove itself from the Board of the Fijian holding to be replaced by representatives of indigenous Fijians.
(xiii)
That the state party restrain itself from removing the chiefly authorities of clans and tribal makeup of native Fijian communities and restore the position of the GCC to its rightful place as head of the indigenous community and as head of the semi autonomous indigenous government.
(xiv)
That the state party release the control of native land to a body representative of indigenous Fijians and tribes or their nominees.
(xv)
That the state party allow indigenous Fijians a fair and equitable rent on the use of their land including the leving of rent, land value and royalties based on fair market value and good company practices.
(xvi)
That the state party return to indigenous Fijians all lands acquired from them in the possession of others including the state but if not possible to arrange for compensation.
(xvii)
That the state party return to indigenous Fijians ownership of their fishing grounds.

