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Introduction
The Centre for Disability Law and Policy is a research centre at the University of Galway in Ireland.  We undertake research, education and community engagement with disabled people in Ireland and globally across the lifecourse, including disabled children and young people, disabled adults and disabled older people. We have been commissioned to provide research evidence to inform policy-making within national and international bodies, and have previously provided research support to the Secretariat of the UN Committee on the Rights of Persons with Disabilities and the UN Special Rapporteur on the Rights of Persons with Disabilities. 
Our work focuses on centering the voices of persons with disabilities as the key decision-makers in their own lives, and as leaders in developing legal, social and political change. We are committed to developing inclusive and collaborative research together with disabled people and their representative organisations on a wide range of issues  connected to the rights protected by the UN Convention on the Rights of Persons with Disabilities (CRPD), including legal capacity, independent living, access to justice, advocacy, and political participation. Our work aims to be intersectional in its approach and acknowledges that disabled people often hold other marginalised identities. 
While in this submission we have focused on key aspects of Ireland’s track record under Articles 4, 7, 12, 13 and 14 CRPD, we are committed to supporting persons with disabilities and their representative organisations in Ireland to continue to advocate for the full implementation of all articles of the CRPD. We have chosen to focus explicitly on these articles in our submission because we wish to provide more context for these issues of human rights compliance that are most closely connected to our current research interests and where other civil society organisations may not have had the scope to include a detailed analysis of these challenges in their submissions. 

Contact:
Professor Eilionóir Flynn, Director of the Centre for Disability Law and Policy and Established Chair, School of Law, University of Galway eilionoir.flynn@universityofgalway.ie or info.cdlp@universityofgalway.ie 


Executive Summary
This submission addresses the following key issues and suggests questions the CRPD Committee can pose to Ireland on the following topics:
General Obligations (Article 4)
a) withdrawal of Ireland’s reservations and interpretative declarations on Articles 12, 14 and 27 
b) meaningful participation of persons with disabilities, especially those most impacted and those under-represented regarding Articles 12, 13 and 14 including children with disabilities, persons with intellectual disabilities and persons with psychosocial disabilities
Children with disabilities
a) plans to develop legal entitlements to a representative advocacy service for children with disabilities
b) involvement of children with disabilities including those with high support needs in the development of implementation plan for CRPD and the Young Ireland policy
Legal Capacity (Article 12)
a) amend the Assisted Decision-Making (Capacity) Act to remove provisions on the functional assessment of mental capacity
b) abolish substitute decision-making regimes e.g. decision-making representation & inherent jurisdiction
c) ensure advance healthcare directives can be equally legally binding for all mental health and physical health decisions
Access to Justice (Article 13)
a) remove discriminatory provisions regarding the eligibility for jury service of persons with intellectual and other cognitive disabilities
b) provide additional procedural accommodations to enable persons with disabilities to fully participate in all legal proceedings including instructing counsel, entering a plea and testifying in court
Liberty and Security (Article 14)
a) repeal disability-specific forms of deprivation of liberty under the Mental Health Act and Criminal Law (Insanity) Act
b) refrain from introducing further disability-specific forms of deprivation of liberty in the Protection of Liberty Safeguards

Article 4
Ireland has to date failed to incorporate the CRPD into domestic law, which would enable persons with disabilities to raise issues of Ireland’s CRPD compliance in cases before domestic Irish courts. The European Convention on Human Rights has been incorporated into domestic law in 2003,[footnoteRef:2] creating a precedent for international human rights treaties to be incorporated into our domestic legal system. Incorporation of the CRPD into domestic law would strengthen access to justice for persons with disabilities (see Article 13 below) ensuring that Irish courts could make declarations as to the compatibility of domestic legislation with the provisions of the CRPD. [2:  European Convention on Human Rights Act 2003.] 

Upon ratification of the CRPD Ireland entered reservations and interpretative declarations on Articles 12, 14 and 27. These declarations are discriminatory and constitute a major obstacle to the full implementation of the convention and access to justice (see Articles 12, 13 and 14 below). In the first instance, these declarations and reservations frustrate the object and purpose of the Convention. With respect to Article 12 and 14, the State has entered simultaneous reservations and interpretative declarations. As the State has entered both a reservation and declaration on the same point (e.g. retention of substituted decision-making in Article 12 and involuntary psychiatric treatment in Article 14), it is unclear whether the State is actually reserving or making an interpretative declaration here, as it is illogical to make both a reservation and an interpretative declaration in respect of the same legal issue. 
Furthermore, the interpretation of these Articles had been significantly clarified by the UN Committee on the Rights of Persons with Disabilities in General Comment 1 (2014) and the Guidelines on Article 14 (2016) prior to Ireland’s ratification of the CRPD. Since Ireland ratified the Convention very late, in 2018, the reservations and interpretative should not continue to stand. Ireland cannot claim, like the States who ratified the Convention before the adoption of General Comment 1 and Guidelines on Article 14, that the meaning of the text of Articles 12 and 14 is unclear and that the State has the scope to interpret these provisions in a manner which is diametrically opposed to the explicit interpretations now provided by the UN Committee on the Rights of Persons with Disabilities.
Ireland’s track record in ensuring the meaningful participation of persons with disabilities and their representative organisations in the development of laws and policies under Article 4(3) leaves much to be desired. Core funding of OPDs is extremely rare, and non-existent for some of the most under-represented communities including organisations led by people with intellectual disabilities, people with psychosocial disabilities and children and young people with disabilities. [footnoteRef:3] [3:  See DPO Network, The Role of DPOs in Ireland (Position Paper No. 1, November 2023), available at https://dponetwork.ie/wp-content/uploads/2023/12/The-Role-of-DPOs-in-Ireland-2023-Digital.pdf ] 

Consultations on the development of legislation and policy have not adapted to meet the needs of these under-represented communities. For example, online surveys with pre-determined questions are the most common form of consultation method. Information on planned law and policy changes is rarely provided in Easy to Read, Irish Sign Language, or other accessible formats. Government departments rarely offer individuals and OPDs opportunities to attend accessible in-person or online town hall discussions on legislative reform. There is a significant lack of opportunities for people who are non-speaking, sometimes speaking or communicate differently to express their views in policy consultations.[footnoteRef:4] Moreover, there is a significant failure of the State to take on board constructive suggestions including legislative amendments when developed by civil society organisations to ensure greater compliance with the CRPD, as detailed further in the sections on Article 12 and 14 below. [4:  Emma Burns, Clíona de Bhailís and Eilionóir Flynn, Exploring the need for a Representative Advocacy Service for Children with Intellectual Disabilities in Ireland (2024) Available at < https://www.universityofgalway.ie/media/centrefordisabilitylawandpolicy/files/Representative-advocacy-for-children-with-intellectual-disabilities_CDLP-Report_1Nov.pdf>] 

Suggested questions for Ireland on Article 4: 
Please provide information on:
1. The steps taken to incorporate the CRPD into domestic law. 
2. Plans to repeal Ireland’s reservations and interpretive declarations on article 12, 14 and 27, and why these declarations are still upheld despite being in violation of the object and purpose of the Convention.
3. Efforts underway to design accessible and inclusive public consultations on General Schemes (Draft Heads of Bills), Codes of Practice for implementing legislation,  Green Papers, and other draft government policy documents.






Article 7 
Young Ireland is the National Policy Framework for Children and Young People 2023-2028[footnoteRef:5] and the successor to the Better Outcomes, Brighter Futures policy. The policy is places a particular focus on children and young people in situations of vulnerability particularly those who may require access mental health and disability services. In doing so it recognises that both the UNCRC and the UNCRPD require high-quality services for children and young adults with disabilities. However, this is the only reference to children’s rights under the UNCRPD in the policy document. Despite including a section on a child’s right to participate in decisions the document does not refer to the UNCRPD or a child’s right to ‘access disability and age appropriate assistance’ to exercise their right. [5:  Government of Ireland, Young Ireland: The National Policy Framework for Children and Young People 2023-2028 (Department of Children, Equality, Disability, Integration and Youth). Available at
<https://assets.gov.ie/280807/66d25198-b019-4734-b516-0014a119e261.pdf> ] 

Research conducted by the Centre for Disability Law and Policy on children and young people with disabilities’ involvement in decision-making found that a lack of systematic supports for decision-making and lack of reasonable accommodation were barriers meaningful participation.[footnoteRef:6] Professionals were often not aware of a child’s support needs or how to address them and there was an over-reliance on requiring a high level of professional expertise to provide even basic supports.[footnoteRef:7]  The Participation of Children and Young People in Decision-making Action Plan 2024-2028 commits to publishing guidelines for involving children and young people with disabilities in participation processes, however these have not yet been published. Further, while the Young Ireland policy and Participation Action Plan are published in youth friendly versions, neither is available in Easy Read or other accessible formats to enable children and young people with disabilities to access them. [6:  Clíona de Bhailís, It’s My Life! Decision-making for children and young people with disabilities in Ireland and Article 12 of the UN Convention on the Rights of Persons with Disabilities’ (Unpublished PhD Thesis, 2023). Available at <https://researchrepository.universityofgalway.ie/entities/publication/0f2dd80e-78ba-4756-b527-ecfe21d6a9ae>  ]  [7:  ibid.] 

Research conducted by the Centre for Disability Law and Policy, on behalf of Inclusion Ireland, found a clear gap in the provision of representative advocacy services for children with intellectual disabilities or indeed children with disabilities in general.[footnoteRef:8] Existing services only support adults with disabilities (i.e. the National Advocacy Service for People with Disabilities)[footnoteRef:9] or were established to cater to specific population groups (e.g., children with care experience). A representative advocacy service could ensure a child’s right to be heard, promote a holistic approach to the rights of children with disabilities and support children and their families to navigate complex systems to access services.[footnoteRef:10] Unfortunately, legislation enacted in 2007 providing that children were considered a ‘qualifying person’ for the Personal Advocacy Service was never commenced or given full legal force.[footnoteRef:11] This legislation contained a number of qualifications or limitations on a child’s ability to quality for advocacy services including that it must be ‘unreasonable to expect a parent or guardian of the person’ to act on the child’s behalf without an advocates assistance and there would be ‘a risk of harm to his or her health, welfare or safety if he or she is not provided with the social service or services that he or she is seeking to obtain’. These limitations were most likely inserted into the legislation to take account of the primacy of the parental role as enshrined in the Constitution. However, the Constitution of Ireland was amended in 2012 to recognise the rights of the child and ensure that parental rights no longer presented a barrier to State intervention in order to uphold the best interests of the child where required.[footnoteRef:12] As a result there is no longer Constitutional barrier to legislating for and establishing a representative advocacy service for children with disabilities in Ireland.  [8:  Emma Burns, Clíona de Bhailís and Eilionóir Flynn, Exploring the need for a Representative Advocacy Service for Children with Intellectual Disabilities in Ireland (2024) Available at < https://www.universityofgalway.ie/media/centrefordisabilitylawandpolicy/files/Representative-advocacy-for-children-with-intellectual-disabilities_CDLP-Report_1Nov.pdf> ]  [9:  See National Advocacy Service for People with Disabilities, About Us <https://advocacy.ie/about-us/>]  [10:  Emma Burns, Clíona de Bhailís and Eilionóir Flynn, Exploring the need for a Representative Advocacy Service for Children with Intellectual Disabilities in Ireland (2024) p.18 Available at < https://www.universityofgalway.ie/media/centrefordisabilitylawandpolicy/files/Representative-advocacy-for-children-with-intellectual-disabilities_CDLP-Report_1Nov.pdf]  [11:  Citizens Information Act 2007, s5. Available at <https://www.irishstatutebook.ie/eli/2007/act/2/section/5/enacted/en/html#sec5>]  [12:  Article 41.1.1° and Article 42.1 Bunreacht na hÉireann, 1937.
] 


Suggested Questions for Ireland on Article 7
1. How were children with disabilities involved in the development of the plan to coordinate the implementation of the CRPD and in the development of the Young Ireland policy? Please provide disaggregated data across age, disability and a detailed breakdown of what supports were provided to enable them to participate.
2. When will the guidelines for the participation of children and young people with disabilities in decision making be published? How were children and young people with disabilities, in particular children and young people with high support needs, involved in the development of the guidelines and what specific supports were provided?
3. Does the State intend to legislate for a right to representative advocacy for children with disabilities and establish a service to support children with disabilities to uphold their rights, including their right to be heard? 

Article 12
Assisted Decision-Making (Capacity) Act retains substitute decision-making. Its functional approach to the assessment of mental capacity results in denial of legal capacity.
The Assisted Decision-Making Capacity Act 2015, as amended in 2022 is not compliant with Article 12 as interpreted by General Comment 1. It retains a form of substitute decision-making, the appointment of decision-making representatives by a court.[footnoteRef:13] The representatives can be appointed over the objections of the person concerned, based on medical evidence that the person lacks mental capacity in accordance with the functional test. Once appointed the person concerned loses legal capacity for any decisions the decision-making representative is authorised by the court to make. While the Act does contain some supported decision-making options including the appointment of a decision-making assistant, co decision maker, enduring power of attorney and advance healthcare directives, access to all of these options is contingent upon the person being deemed to pass the functional test of mental capacity. With this approach Ireland is clearly non-compliant with the UN Committee on the Rights of Persons with Disabilities’ interpretation of Article 12 in General Comment 1, which states “The functional approach attempts to assess mental capacity and deny legal capacity accordingly … Article 12 does not permit such discriminatory denial of legal capacity, but, rather, requires that support be provided in the exercise of legal capacity.”[footnoteRef:14] [13:  Part 5, Assisted Decision-Making (Capacity) Act 2015 as amended.]  [14:  UN Committee on the Rights of Persons with Disabilities, General Comment 1 (2014) CRPD/GC/1 at para. 9.] 


Unlike guardianship laws in other jurisdictions,[footnoteRef:15] the Assisted Decision-Making (Capacity) Act does not include disability-specific language in the determination of who can be denied legal capacity using the functional test. Therefore, in principle the Act might apply equally to persons with and without disabilities. However, there is a significant body of international research evidence which demonstrates that when functional assessments of mental capacity are introduced in law as a mechanism to deprive individuals of legal capacity for certain decisions, this results in persons with disabilities – and those with intellectual and psychosocial disabilities in particular – disproportionately having their legal capacity restricted in a manner that does not apply to non-disabled people.[footnoteRef:16] Furthermore, at all stages of parliamentary debate on the Assisted Decision-Making (Capacity) Act, the Minister with responsibility for this law described it as being “designed to meet the needs of older people with degenerative conditions, people with intellectual disabilities and those with mental health issues.”[footnoteRef:17] It was therefore clear from the outset that this law was intended to apply primarily to persons with disabilities, who are at greater risk under this law of having their mental capacity assessed, and their legal capacity denied as a result. In this sense, the Act constitutes disability discrimination “in purpose or effect” contrary to the requirements of Articles 5 and 12 CRPD as set out in General Comment 1.[footnoteRef:18] [15:  See for example, section 2, Mental Capacity Act 2005 (England and Wales).]  [16:  Morgan, D., & Veitch, K. (2004). Being Ms B: B, autonomy and the nature of legal regulation. Sydney Law Review, The, 26(1), 107-130; Craigie, J., Bach, M., Gurbai, S., Kanter, A., Kim, S. Y., Lewis, O., & Morgan, G. (2019). Legal capacity, mental capacity and supported decision-making: report from a panel event. International journal of law and psychiatry, 62, 160-168.]  [17:  Dáil Debate, Assisted Decision-Making (Capacity) Bill 2013, Second Stage, Minister of State at the Department of Health, Kathleen Lynch TD, available at https://www.oireachtas.ie/en/debates/debate/dail/2013-12-03/28/]  [18:  UN Committee on the Rights of Persons with Disabilities, General Comment 1 (2014) CRPD/GC/1 at paras. 9 and 32.] 


While the Assisted Decision-Making (Capacity) Act was first enacted in 2015, it was further amended in 2022 before finally entering into force in April 2023. The Centre for Disability Law and Policy made submissions to government throughout the drafting of the initial 2015 Act and 2022 Amendment Act alongside a coalition of organisations representing people with intellectual disabilities, people with psychosocial disabilities and older people including people with dementia.[footnoteRef:19] The coalition proposed a series of amendments that would have made the Assisted Decision-Making Capacity Act compliant with Article 12 in light of General Comment 1 by removing the functional assessment of mental capacity and replacing this with a process of discovery of the will and preferences of the person.  [19:  For more detail on the work of the coalition, see Eilionóir Flynn (2021) ‘The (Contested) Role of the Academy in Activist Movements for Legal Capacity Reform: A Personal Reflection’ in M. Donnelly, R. Harding & E. Tascioglu (eds) Supporting Legal Capacity in Socio-Legal Context, Hart.] 

Our recommendations were echoed by the parliamentary committee which carried out pre legislative scrutiny on the original Act in 2015[footnoteRef:20] and the Amendment Act 2022.[footnoteRef:21] In 2022, the Committee recommended that the functional test of capacity should be removed and replaced with an obligation to ‘acknowledge, interpret and act upon the relevant person’s will and preferences, in line with the UN Convention on the Rights of Persons with Disabilities’.[footnoteRef:22] Following this parliamentary committee report, a number of parliamentarians proposed amendments to the Act which would have achieved this goal of human rights compliance.[footnoteRef:23] On each occasion, these amendments were rejected by the Minister, who claimed that the functional approach to mental capacity is compliant with Article 12 CRPD and General Comment 1.[footnoteRef:24] In support of his position, the Minister cited remarks made by then UN CRPD Committee Vice-Chair Jonas Ruskus, about Ireland’s laws at the World Congress on Adult Capacity.[footnoteRef:25] Jonas Ruskus subsequently issued a public statement to the Minister in which he made clear that he did not consider the Assisted Decision-Making (Capacity) Act to be compliant with the UN Convention. Former Vice-Chair Ruskus stated in his letter to the Minister: [20:  Oireachtas Joint Committee on Justice, Defence and Equality, Report on Hearings in Relation to the Scheme of the Mental Capacity Bill (May 2012), available at http://www.oireachtas.ie/parliament/media/michelle/Mental-capacity-text-REPORT-300412.pdf]  [21:  Oireachtas Joint Committee on Children, Disability, Equality, Integration and Youth, Report on Pre-Legislative Scrutiny of the General Scheme of the Assisted Decision-Making (Capacity) Amendment Bill 2021 (April 2022), available at https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_children_equality_disability_integration_and_youth/reports/2022/2022-04-08_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-decision-making-capacity-amendment-bill-2021_en.pdf]  [22:  Ibid, recommendations 11 and 15.]  [23:  See for example Assisted Decision-Making (Capacity) Bill 2013, Committee Amendments, Seanad Éireann, 9 December 2015, available at https://data.oireachtas.ie/ie/oireachtas/bill/2013/83/seanad/3/amendment/numberedList/eng/b8313d-scn.pdf and Assisted Decision-Making (Capacity) Bill 2021, Committee Amendments, Dáil Éireann, 13 June 2022 available at https://data.oireachtas.ie/ie/oireachtas/bill/2022/59/dail/3/amendment/numberedList/eng/b5922d-dcnl.pdf]  [24:  See for example, Seanad Debates, Assisted Decision-Making (Capacity) Bill 2013, Second Stage, Deputy Kathleen Lynch, Minister of State at the Department of Health,10 November 2015, available at  https://www.oireachtas.ie/en/debates/debate/seanad/2015-11-10/12/ and Dáil Debates, Assisted Decision-Making (Capacity) Bill 2021, Report and Final Stages,  Roderic O’Gorman, Minister for Children, Disability, Equality, Integration and Youth, 29 June 2022, available at https://www.oireachtas.ie/en/debates/debate/dail/2022-06-29/33/ ]  [25:  Dáil Debates, Assisted Decision-Making (Capacity) Bill 2021, Report and Final Stages,  Roderic O’Gorman, Minister for Children, Disability, Equality, Integration and Youth, 29 June 2022, available at https://www.oireachtas.ie/en/debates/debate/dail/2022-06-29/33/] 

“the functional test of mental capacity seriously discriminates against persons with disabilities, and needs to be abolished to ensure compliance with Article 12, according to General Comment 1 of the UN Committee on the Rights of Persons with Disabilities. As long as this test remains a part of the Assisted Decision-Making (Capacity) Act, Ireland is still not compliant with its international human rights obligations … I urge you, as a Vice Chair of the UN Committee on the Rights of Persons with Disabilities, to take this historic opportunity for Ireland to lead the world in showing how human rights-compliant capacity law can be developed, by abolishing the functional test of mental capacity.”[footnoteRef:26] [26:  Elaine Loughlin, ‘UN disability Committee member calls for O’Gorman to clarify Dáil remarks’ (Cork, Irish Examiner, 13 July 2022), available at <https://www.irishexaminer.com/news/arid-40917536.html>] 

Despite all the efforts of grassroots advocates, and pressure from international bodies, the Government has so far refused to further amend the Assisted Decision-Making (Capacity) Act to bring it into conformity with Article 12.
It is worth noting that the Assisted Decision-Making (Capacity) Act was enacted in 2015, a year after General Comment 1 was adopted by the CRPD Committee. Therefore, Ireland had every opportunity to pass a law that fully met the standards set out in General Comment 1 but did not do so. Ireland also did not ratify the CRPD until 2018. Despite the Committee’s clarification of substituted decision-making systems as human rights violations in that General Comment, Ireland introduced a reservation to Article 12 upon ratification, signalling its intention to maintain systems of substitute decision-making. We urge the Committee to ask Ireland to strongly consider withdrawing this reservation. Ireland was among the first countries to reform its capacity law in light of the CRPD; and could claim to be a world leader in this domain again if it amends the Assisted Decision-Making (Capacity) Act to remove the functional test of mental capacity, recognises legal capacity for all persons with disabilities and abolishes all forms of substitute decision-making.

Advance Healthcare Directives not available on an equal basis to groups subject to the Mental Health Act 2001 and Criminal Law (Insanity) Act 2006

Beyond the retention of substituted decision making and use of the functional assessment of mental capacity to deny legal capacity, there are further problems with the Assisted Decision-Making (Capacity) Act from an Article 12 perspective. The advance healthcare directives which were a crucial element of the Act, strongly advocated for by people with psychosocial disabilities in particular, are not legally binding for certain people detained under the Mental Health Act 2001 and the Criminal Law (Insanity) Act 2006.[footnoteRef:27] Despite extensive advocacy by the civil society coalition chaired by CDLP and especially by Recovery Experts by Experience (an OPD of users and survivors of psychiatry), no change was made to this provision in the 2015 Act when enacted.[footnoteRef:28] This issue was raised again during the drafting of the 2022 Amendment Act, and despite repeated advocacy, it has not been resolved.[footnoteRef:29] Instead, government introduced a compromise amendment, enabling people detained under the Mental Health Act 2001 on the grounds that they have a mental disorder and are ‘in need of treatment’ to retain legally binding advance healthcare directives[footnoteRef:30]. However, if the person is detained on the ground that they have a mental disorder and pose a risk of harm to themselves or others, their advance healthcare directive will no longer be legally binding to the extent that it relates to their mental health treatment. All those detained under the Criminal Law (Insanity) Act 2006 will not be permitted to have legally binding advance healthcare directives.  [27:  Section 85(7), Assisted Decision-Making (Capacity) Act as amended.]  [28:  See Submission from the Centre for Disability Law and Policy, NUI Galway to the Oireachtas Committee on Children, Disability, Equality, Integration and Youth on the Assisted Decision-Making (Capacity) Amendment Bill 2021: Draft General Scheme and Heads of Bill (20 January 2022), available at: https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_children_equality_disability_integration_and_youth/submissions/2022/2022-04-08_submission-professor-eilionoir-flynn-director-centre-for-disability-law-and-policy_en.pdf ]  [29:  See Dáil Debates, Assisted Decision-Making (Capacity) Bill 2021, Committee Stage,  Deputies Mark Ward and Jennifer Whitmore, 14 June 2022, available at https://www.oireachtas.ie/en/debates/debate/select_committee_on_children_equality_disability_integration_and_youth/2022-06-14/3/ ]  [30:  Section 85(7), Assisted Decision-Making (Capacity) Act as amended.] 


This is particularly concerning from a human rights perspective for several reasons. First, those detained due to a perceived risk of harm to themselves or others are in an extremely vulnerable situation and this may be the time when they most need their advance health directives.  The Government’s reliance on the purported 'danger posed to others' to not respect an advance healthcare directive is particularly disingenuous since the directive-makers are already detained under the Mental Health Act - so the potential for them to cause harm to themselves or others while detained is already extremely low. 

This approach merely pays lip service to the protection of rights, while allowing them to be undermined on the basis of so called ‘risk’. Risk is not a neutral term in a disability context. Ideas of risk and ‘danger’ have been used for decades to justify the denial of rights and abuse of persons with disabilities – from institutionalisation to forced sterilisation.[footnoteRef:31] Indeed, all the evidence demonstrates that it is people with psychosocial disabilities that are at most risk of being subject to violence and abuse, not the public who are at risk from the actions of people with psychosocial disabilities.[footnoteRef:32]  [31:  Spivakovsky, C., Weller, P., & Steele, L. The legacies of institutionalization (Oxford: Hart, 2020).]  [32:  McSherry, B. (2017). Preventive justice, risk of harm and mental health laws. In Regulating Preventive Justice: Principle, Policy and Paradox (pp. 61-74). Routledge.] 


It further creates a two-tier approach to the validity of Advance Healthcare Directives, enabling people whose directives relate to physical health decisions to remain legally binding, regardless of the level of danger to self or others posed by the individual – whereas directives which relate to mental health treatment, for people who become detained on the grounds of risk of harm, will no longer be legally binding. This distinction between ‘need for treatment’ and ‘risk of harm’ is already quite nebulous, with many clinicians authorising detention on both grounds, rather than just one or the other. Moreover, if the government proceeds with its planned reform of the Mental Health Act as proposed in the 2021 Heads of Bill, the ‘need for treatment’ criteria for detention will be amalgamated with criteria of ‘protection’ and ‘harm’.[footnoteRef:33] This will result in an outcome where everyone detained under the Act will be denied access to legally binding advance directives relating to mental health treatment during their detention. [33:  Department of Health, General Scheme Draft Heads of Bill to amend the Mental Health Act 2001(2021), Head 9, amending section 8 of the 2001 Act.] 


This approach also retains the discriminatory exclusion of people who have been conditionally discharged under the Criminal Law (Insanity) Act 2006 from accessing legally binding Advance Healthcare Directives in respect of mental health treatment decisions. These are people who have already experienced stigmatisation due to being subject to the 2006 Act. It is unacceptable for them to be further excluded by being unable to have their decision-making rights respected.

Finally, it is worth noting that Government has failed to commence the Part of the Act which relates to Advance Healthcare Directives altogether.[footnoteRef:34] This part of the Act is therefore not currently in force, meaning that people in Ireland cannot at the time of writing (June 2025) create legally binding advance healthcare directives, over two years since the rest of the provisions of the Act entered into force. [34:  SI 192-195 Commencement Orders, Assisted Decision-Making Capacity Act 2015 (April 2023).] 


Retains an archaic system of substitute decision-making known as ‘inherent jurisdiction’ which enables High Court to circumvent requirements to have regard to the will and preferences of the person under the Assisted Decision-Making (Capacity) Act when making substitute decisions about care, treatment and detention.

The Assisted Decision-Making (Capacity) Act also specifically retains an archaic form of substituted decision-making known as the ‘inherent jurisdiction’ of the High Court. The term ‘inherent jurisdiction’ refers to the power of the High Court to make orders, where such orders are not already provided for in legislation. The inherent jurisdiction is provided for by the Irish Constitution,[footnoteRef:35] allowing the High Court to vindicate the fundamental constitutional rights of an individual where not expressly provided for under statute. The Act specifically states, “Nothing in this Act shall affect the inherent jurisdiction of the High Court to make orders for the care, treatment or detention of persons who lack capacity.”[footnoteRef:36]  [35:  Article 34.3.1, Irish Constitution, 1937.]  [36:  Section 4(5), Assisted Decision-Making (Capacity) Act as amended.] 

This development presents a significant human rights concern, both in terms of the process by which it was introduced and the impact that it is having on the human rights of persons with disabilities. At a procedural level, this amendment, which has significant implications for the rights of disabled and older people, was introduced at during the penultimate stage of debate in the lower house of parliament.[footnoteRef:37] It was not properly discussed as the debate was guillotined prior to the full reading of all proposed amendments.[footnoteRef:38] To include such a drastic provision without the full input of both chambers of parliament, and without explicit consultation with persons with disabilities most impacted by this provision, is unacceptable.  [37:  See Dáil Debates, Assisted Decision-Making (Capacity) Bill 2021, Report Stage, Minister Roderic O’Gorman, 29 June 2022, available at https://www.oireachtas.ie/en/debates/debate/dail/2022-06-29/33/]  [38:  ibid, Leas Ceann Comhairle.] 

More fundamentally, by retaining and recognising inherent jurisdiction within the Act the State risks undermining the entire rights-based system of supported decision-making which it seeks to create, and allows the court to continue a parallel and secondary system with little guidance or oversight.  This provision has been of significant concern to human rights activists, persons with disabilities and lawyers practicing in the area. It was noted by Ciara O Dowd BL that instead of using inherent jurisdiction to fill any lacunas in legislation, the Government, in recognising it within the legislation, is effectively nullifying the Act with regards to treatment and detention.[footnoteRef:39] This effectively overrides the Assisted Decision-Making (Capacity) Act and its principles, especially the central guiding principle of respect for the will and preferences of the person. Indeed, family members or service providers can avoid the entire system if they have the resources to commence proceedings seeking orders from the High Court under the inherent jurisdiction. Under the inherent jurisdiction, the Court has no obligation to consider the will and preferences of those for whom it makes orders regarding their detention and treatment without consent. This amendment was inserted precipitously into the Act and its current use undermines the entire rights-based system the government has purported to create.  [39:  See Seanad Debates, Assisted Decision-Making (Capacity) Bill 2021, Report Stage, Senator Fintan Wharfield, 28 September 2022, available at https://www.oireachtas.ie/en/debates/debate/seanad/2022-09-28/11/] 


Low take up of flexible supported decision-making options under Assisted Decision-Making Capacity Act with much higher numbers experiencing substitute decision-making through appointment of decision-making representatives

The most recent statistics show that since the Assisted Decision-Making (Capacity) Act entered into force in April 2023, 4,241 decision support arrangements have been registered by the Decision Support Service which oversees the implementation of this law.[footnoteRef:40] Of those, 2706 were Enduring Powers of Attorney (an option primarily used by older people including people with dementia), and 1334 were decision-making representation orders (a form of substituted decision-making).[footnoteRef:41] Only 122 decision-making assistance agreements and 107 co decision-making agreements have been registered.[footnoteRef:42] The most recent census estimated the population of persons with disabilities in Ireland at over 1.1million, including 109,288 people with intellectual disabilities and 269,789 people with psychosocial disabilities.[footnoteRef:43] While the options under the Act are not limited to persons with disabilities, and are open to anyone to use, the Act was designed to support people with intellectual and psychosocial disabilities as well as older people.  The low take up, particularly the exceptionally low figures for decision-making assistance agreements, the most flexible and autonomy-promoting option under the Act, represents a grave human rights concern. Among the issues highlighted by those most impacted this law which may explain the low take up of support options are the bureaucratic barriers to creating legally binding agreements, including the digital first approach to registering agreements which exacerbates the existing digital divide (particularly for persons with disabilities living in institutional settings who do not have sufficient support to access the internet in a manner that fully protects their right to privacy).  [40:  See Decision Support Service, Decision Support Arrangement Statistics 2025: individual arrangement statistics, available at https://www.decisionsupportservice.ie/decision-support-arrangement-statistics ]  [41:  Ibid.]  [42:  Ibid.]  [43:  Central Statistics Office, Census 2022 – Profile 4, Disability, Health and Carers (2023), available at https://www.cso.ie/en/releasesandpublications/ep/p-cpp4/census2022profile4-disabilityhealthandcarers/ ] 

Furthermore, while the transition from those in the archaic wardship system of substituted decision-making has begun, no up to date official data has yet been published on the decision arrangements put in place for those who have exited wardship. In December 2024, the General Solicitor for Wards of Court announced at a conference that there were at that time 1912 ‘active wards’ with 341 applications to exit wardship in progress and 92 applications completed resulting in exit from wardship.[footnoteRef:44] Of the 92 people who exited wardship, 19 were fully discharged, 4 were discharged with co decision-makers and 73 were discharged with decision-making representatives. This means that the majority of those exiting one archaic form of substituted decision-making are simply entering another form of substituted decision-making, where the representative is appointed by the court to take decisions on behalf of the person, even where the person objects to this appointment and would prefer to utilise the more flexible, autonomy-promoting options under the Assisted Decision-Making (Capacity) Act. [44:  Marie Claire Butler, General Solicitor for Minors and Wards of Court, ‘Part 6 Applications and Discharge from Wardship’ presented at HSE Human Rights and Equality Policy, Assisted Decision-Making (Capacity) Act 2015 – Reflections, Challenges and Opportunities (3 December 2024) available at https://www.youtube.com/watch?v=5_izkEZzIYI&t=1272s] 

16 and 17 year olds subject to functional assessment of mental capacity in order to consent to medical treatment 
The National Consent Policy provides that 16 and 17 year olds can consent to medical treatment – including medical, surgical, dental and community based healthcare – if they have mental capacity.[footnoteRef:45] This is based on an interpretation of a provision in Irish criminal law, however, as Ireland has no specific legislation which provides for the right to consent for children and young people. The policy outlines that 16 and 17 year olds should be subject to same requirements for mental capacity – a functional test of capacity – as applicable to adults in relation to consent to medical treatment.[footnoteRef:46] A functional approach to assessing mental capacity to consent to medical treatment has been established in Irish case law for a number of years following Fitzpatrick v K.[footnoteRef:47] However, the approach set out in that case does not contain certain elements – e.g. the need to communicate the decision – which are listed in the policy. As a result, the policy applies the functional test of capacity found in the Assisted Decision – Making (Capacity) Act to young people aged 16 and over despite that legislation only applying to people aged 18 years and over.[footnoteRef:48]  The application of a functional test of capacity in this instance is clearly contrary to CRPD. The policy ensures that while 16 and 17 year olds may be subject to the capacity requirements of the Assisted Decision-Making (Capacity) Act they cannot benefit from any of the decision support arrangements provided for under the Act, the guiding principle of respect for will and preferences or the mandated court oversight.[footnoteRef:49]  Instead, according to the policy, if a 16 or 17 year old is found to lack capacity to consent, their parents may consent for them.[footnoteRef:50]   [45:  Health Service Executive, National Consent Policy (2022) p.53. Available at <https://www2.healthservice.hse.ie/files/156/>]  [46:  ibid p.54. ]  [47:  Fitzpatrick v K [2008] IEHC 104]  [48:  Health Service Executive, National Consent Policy (2022) p.46. Available at <https://www2.healthservice.hse.ie/files/156/>]  [49:  Assisted Decision – Making (Capacity) Act 2015, s37.]  [50:  Health Service Executive, National Consent Policy (2022) p.54. Available at <https://www2.healthservice.hse.ie/files/156/>] 


Suggested Questions for Ireland on Article 12:
1. How did the State factor considerations regarding General Comment 1 (adopted in 2014) into the development of the Assisted Decision-Making (Capacity) Act 2015 and the Assisted Decision-Making (Amendment) Act 2022?
2. Will the State give an undertaking to carry out meaningful consultations with persons directly impacted by denials of legal capacity with a view to withdrawing its reservation and interpretative declaration on Article 12?
3. What preparations is the State making for the five-year review of the operation of the Assisted Decision-Making Capacity Act in 2028 with a view to introducing further amendments to remove the functional test of mental capacity, abolish all forms of substitute decision-making and fully recognise the legal capacity of persons with disabilities on an equal basis with others?
4. Will the State commit to remove the provision regarding inherent jurisdiction in the 2022 Amendment Act which enables the High Court to circumvent the requirement to have regard to the will and preferences of the person in the Act and enables courts to make substitute decisions regarding the care, treatment and detention of the person?
5. When does the State plan to commence the provisions of the Act relating to Advance Healthcare Directives? Can the delay in commencing these provisions to date be attributed to efforts to introduce further amendments to ensure all directives relating to mental health treatment are equally legally binding?
6. What steps is the State taking to develop supported decision-making options for persons with disabilities under the age of 18 and to ensure that their legal capacity is respected on an equal basis with all other children?
7. What research has the State undertaken through the Decision Support Service or other bodies to investigate the reasons for the low take up of the most flexible support option under the Act – decision-making assistance agreements? 

Article 13 
Disability discrimination in eligibility for jury service
The Assisted Decision-Making (Capacity) Amendment Act corrected the previous exclusion of Deaf people from jury service, but unfortunately introduced a discriminatory provision which prohibits persons with intellectual disabilities or other cognitive disabilities serving on juries.[footnoteRef:51] This is incompatible with the requirements of Article 13 CRPD which expressly requires States to ensure the provision of procedural accommodations in order to facilitate the role of persons with disabilities as participants in legal proceedings. The relevant provision in Irish law now excludes a person from jury service who is deemed, in the opinion of the court “to lack sufficient mental or intellectual capacity to serve as a juror.”[footnoteRef:52] [51:  Section 96 Assisted Decision-Making (Capacity) Amendment Act 2022.]  [52:  Ibid, section 96(b).] 

In a human rights compliant system, compatible with Article 13 CRPD, eligibility for jury service should be determined without reference to mental capacity. Jurors must of course, be capable of carrying out their functions, but jurors can already recuse themselves if they would not be able to fulfil their role.[footnoteRef:53] The decision to explicitly prohibit those without ‘sufficient mental or intellectual capacity’ from jury service is therefore entirely inappropriate.  Despite advocacy by civil society in opposition to this proposal,[footnoteRef:54] and amendments offered by opposition parliamentarians during the debates on this law,[footnoteRef:55] the Minister refused to remove this discriminatory provision. Moreover, the law’s use of the term ‘intellectual capacity’ has created further confusion, since this term does not appear anywhere else in the Assisted Decision-Making (Capacity) Act, and it is not clear what purpose it serves here, except perhaps to signal that this provision particularly applies to people with intellectual disabilities. Many disabled people, including people with intellectual disabilities, are willing and able to serve on juries and should not be denied the opportunity to fulfil their civic duty. Nor should they be subjected to a test of their capacity which non-disabled people will not have to undergo before serving on a jury. A determination of ineligibility should only be made where a person cannot attend to carry out their duties as a juror, and where all practicable steps to support them to carry out the role have failed. [53:  Sections 23-24, Juries Act 1976.]  [54:  See Submission from the Centre for Disability Law and Policy, NUI Galway to the Oireachtas Committee on Children, Disability, Equality, Integration and Youth on the Assisted Decision-Making (Capacity) Amendment Bill 2021: Draft General Scheme and Heads of Bill (20 January 2022), available at: https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_children_equality_disability_integration_and_youth/submissions/2022/2022-04-08_submission-professor-eilionoir-flynn-director-centre-for-disability-law-and-policy_en.pdf]  [55:  See Dáil Debates, Assisted Decision-Making (Capacity) Bill 2021, Committee Stage,  Deputies Mark Ward and Jennifer Whitmore, 14 June 2022, available at https://www.oireachtas.ie/en/debates/debate/select_committee_on_children_equality_disability_integration_and_youth/2022-06-14/3/] 

Barriers for persons with disabilities in testifying during legal proceedings
Mechanisms to enable persons with disabilities to give evidence in court during legal proceedings in Ireland fall far short of the standards required by Article 13 CRPD. In general, the supportive provisions which can be used to facilitate the testimony of adults with intellectual and psychosocial disabilities are extensions of those which are available to children. This continues to infantilise disabled adults and does not guarantee them effective access to justice on an equal basis with their non-disabled peers. For example, criminal law provides that a person with a ‘mental handicap’ over the age of 14 may give evidence other than under oath or affirmation, in the same manner as a person under the age of 14 is permitted to give evidence.[footnoteRef:56] The person’s evidence will only be permitted under this provision if the court deems the person to be ‘capable of giving an intelligible account of events.’[footnoteRef:57] That standard does not apply to non-disabled adult witnesses. In proceedings brought following the alleged sexual assault of a young woman with Downs’ Syndrome, the woman’s mother spoke out about the treatment of her daughter by the presiding judge who deemed her incapable of giving an intelligible account of events and therefore dismissed the case: [56:  Section 27, Criminal Law (Evidence) Act 1992.]  [57:  Ibid.] 

“[Laura] was brought into this room in the Central Criminal Court and asked questions about numbers and colours and days of the week which had no relevance in Laura's mind. She knew that she had to go into the courtroom and tell a story so the bad man would be taken away... It was ridiculous. There is no-one trained in Ireland to deal with someone similar to Laura, from the Gardaí [police] up to the top judge in Ireland and the barristers and solicitors.” [footnoteRef:58] [58:  Juno McEnroe, 'Family Want 'Archaic' Law Overhauled' Irish Examiner (Cork, 30 March 2010).] 

The same Act allows for the provision of interpreters or other intermediaries for disabled witnesses and enables disabled witnesses to testify via video link in limited cases,[footnoteRef:59] but research evidence has demonstrated that the use of these provisions in practice is sporadic at best and has not guaranteed effective access to justice.[footnoteRef:60] [59:  Sections 13-14, Criminal Law (Evidence) Act 1992.]  [60:  See Charles O’Mahony, ‘Access to Justice: A Baseline Study of Article 13 of the United Nations Convention on the Rights of Persons with Disabilities in Ireland’ (IHREC, 2024) available at https://www.ihrec.ie//app/uploads/2024/11/Access-to-Justice-A-Baseline-Study-of-Article-13-of-the-UN-Convention-on-the-Rights-of-Persons-with-Disabilities.pdf ] 

Suggested Questions for Ireland on Article 13:
· Please provide information on how the courts deem individuals to lack ‘sufficient mental or intellectual capacity’ to serve as jurors under the Assisted Decision-Making (Capacity) Act? 
· Please provide information on the number and types of procedural accommodations provided by the Courts Service since ratification of the CRPD to enable jurors, witnesses, plaintiffs and defendants with disabilities to effectively participate in legal proceedings. Data provided should be disaggregated by type of support, impairment, gender, and age of the participants.
· What steps has the Court Service undertaken to ensure the meaningful participation of persons with disabilities and their representative organisations in the development of accessibility standards and appropriate guidance for the justice system (including bench books on the Equality Acts and Assisted Decision-Making (Capacity) Act) to facilitate effective participation in legal proceedings?

Article 14
Proposed legislation on Protection of Liberty Safeguards will in fact authorise deprivation of liberty of persons with disabilities in contravention of Article 14
The criteria proposed in the Irish Government Department of Health’s Discussion Paper on ‘Protection of Liberty Safeguards’ represent a violation of Articles 12 and 14 of the CRPD, especially in light of the Committee’s interpretation of these obligations in General Comment 1 and the Guidelines on Article 14.[footnoteRef:61] First, it should be noted that while the title of the discussion paper refers to ‘protection of liberty’ the measures outlined are purely concerned with authorising deprivations of liberty, and therefore the title is misleading and disingenuous. [61:  Department of Health, Development of Protection of Liberty Safeguards Legislation Discussion Paper (April 2025).] 

In this paper, the Irish Government propose to authorise deprivation of liberty for a person living in a health or social care setting (e.g. residential services (including group homes) for disabled people, nursing homes for older people, and acute hospitals).[footnoteRef:62] While the proposals do not use disability-specific language, it is clear from the settings which fall within the scope of the proposal that it is intended to apply primarily to disabled adults (especially persons with intellectual and psychosocial disabilities) and older people (many of whom are also disabled people). According to the government’s proposal a deprivation of liberty can be requested by a single person (‘the responsible person) in charge of the relevant setting, if they feel the deprivation of liberty is: [62:  Ibid, Section 4C, p. 11.] 

“(a) necessary given the individual circumstances of the person; 
(b) proportionate to the significance of the situation; 
(c) the least restrictive option available; 
(d) for the benefit of the person; 
(e) the person has been assessed not to have decision-making capacity to consent”[footnoteRef:63] [63:  Ibid, Section 4, p. 9.] 

The final two criteria in particular constitute indirect discrimination against persons with disabilities. The use of ‘benefit’ as a justification for a deprivation of liberty is particularly concerning as this is a paternalistic concept, often applied to children rather than adults, similar to the ‘best interests’ approach. In the proposal, the assessment to lack decision-making capacity to consent will be completed by a single healthcare professional,[footnoteRef:64] and the ultimate authorisation of the deprivation of liberty can be made by a single ‘Protection of Liberty’ Officer,[footnoteRef:65] rather than by a court or tribunal. While the individual will have a right of appeal to a court, and legal aid for the appeal, this does not guarantee effective access to justice, given that the deprivation of liberty can be authorised based on a paper application without an oral hearing.  [64:  Ibid, Section 8, p. 23.]  [65:  Ibid, Section 6, p. 17.] 

Furthermore, the assessment to lack decision-making capacity will be undertaken as a functional assessment of mental capacity, which the Committee has declared to be (a) "discriminatorily applied to people with disabilities” because "it presumes to be able to accurately assess the inner-workings of the human mind and, when the person does not pass the assessment, it then denies him or her a core human right — the right to equal recognition before the law.”[footnoteRef:66] By ignoring the Committee's position that functional assessments of mental capacity violate disabled people’s right to legal capacity when they are used to justify deprivation of liberty, Ireland is in breach of its obligations under Articles 12 and 14. This proposal if enacted would ensure that disabled people can be arbitrarily deprived of their liberty, without effective access to justice, in a manner which non-disabled people, whose capacity to consent is not routinely called into question, would never be subjected to. [66:  UN Committee on the Rights of Persons with Disabilities, General Comment 1 (2014) CRPD/GC/1 at para. 15.] 

Moreover, since there is no legislative right to live independently and be included in the community in Ireland,[footnoteRef:67] the approach proposed by the Department of Health is particularly dangerous from a human rights perspective. Instead of recognising individuals’ legal right to remain in their communities and providing a legal entitlement to resources which would facilitate this choice (such as direct payments, personal budgets or personal assistance), government has chosen to invest in a system that if implemented as outlined in the Discussion Paper, will resource the authorisation of deprivation of disabled people’s liberty, rather than respecting their right to liberty and providing effective redress for those who have been arbitrarily deprived of their liberty. [67:  National Disability Authority, Overview of UNCRPD Article 19 in Ireland – Living Independently and Being Included in the Community (August 2022), available at https://nda.ie/uploads/publications/overview-of-uncrpd-article-19-in-ireland-living-independently-and-being-included-in-the-community.docx ] 

When the Department of Health previously consulted on a proposed legislative framework in 2017, we raised these concerns alongside other civil society organisations representing disabled and older people. Instead of listening to our concerns, the new proposal made in 2025 continues to ignore the requirements of the CRPD and the voices of those most impacted by the proposed legal framework.
As we have pointed out to the Department in our submission to the proposals made in 2017[footnoteRef:68] and again those made in 2025,[footnoteRef:69] a far more human rights compliant approach to legislation on the right to liberty would be to define the right to liberty, and provide effective remedies including automatic entitlements to legal aid for anyone in a situation which might constitute a deprivation of liberty beyond the exceptions to this right which apply to the population at large such as the criminal justice system. For example, situations where: a) the person is not free to leave b) the person has not provided free and informed consent to the placement c) the will and preference of the person is unknown should automatically trigger a legal review to ascertain whether a deprivation of liberty is occurring. If the person’s will and preferences are consistent with the placement, then no deprivation of liberty is occurring, as this should be interpreted to meet the criteria of valid consent. If the person’s will and preferences are clearly opposed to the placement, then no deprivation of liberty should be authorised from a human rights standpoint and the person must be released in order to ensure their Article 14 rights are fully respected. [68:  Centre for Disability Law and Policy, Submission to Department of Health and Department of Justice and Equality, Deprivation of Liberty Safeguard Proposals (2017). ]  [69:  Centre for Disability Law and Policy, Submission to Department of Health on Development of Protection of Liberty Safeguards Legislation Discussion Paper (2025).] 

The Department of Health’s Discussion Paper also does not propose to extend its scope to review potential deprivations of liberty in private homes.[footnoteRef:70] This standpoint is made based on state imputability and is purportedly based on respect for disabled people’s right to privacy in their own home. However, this approach does not fulfil the State’s obligations under the CRPD to ensure that all disabled people whose rights may b violated – including those who may be deprived of liberty by intimate partners, family members or private carers, have access to justice and a right to redress for violations of their Article 14 rights. [70:  Department of Health, Development of Protection of Liberty Safeguards Legislation Discussion Paper (April 2025), Section 4C, p. 14.] 

Finally it is noteworthy that the 2025 proposals made by the Department of Health have not been made fully public. The Discussion Paper was circulated by the Department of Health via email to a group of stakeholders, but was not published online and no full public consultation has taken place on the 2025 proposals. This is particularly concerning from an accountability and transparency perspective, especially since the list of stakeholders who were invited to contribute to the consultation has also not been made public, and so it is difficult to know whether groups and individuals who have direct experience of deprivation of liberty had an opportunity to offer their perspectives in this limited consultation process. The stakeholder consultation took place via an online survey with predetermined questions, including requests to rank various aspects of the proposal from ‘strongly disagree to strongly agree’ and responses in almost all sections were limited to 1200 characters. The Discussion Paper and the stakeholder survey was not available in an Easy to Read format for people with intellectual disabilities and no alternative means of making submissions was communicated to stakeholders in the email requesting survey responses. 
Review of the Mental Health Act 2001 has no plans to abolish involuntary treatment
The Draft Heads of the Mental Health Amendment Bill published by the Department of Health in 2021 continues to maintain a system of involuntary treatment on the basis of mental disorder in contravention of Article 14.[footnoteRef:71] In the current law, the Mental Health Act 2001, no definition of voluntary patient is provided, which means that every patient who is not formally involuntarily detained under the Act is considered to be voluntary.[footnoteRef:72] This does not reflect the reality that many patients considered to be voluntary have not in fact provided free and informed consent to psychiatric treatment. The Draft Heads propose to define ‘voluntary’ as a patient who has passed the functional test of mental capacity, and has given consent to admission and treatment in an approved psychiatric facility.[footnoteRef:73] Involuntary patients in the current law are defined as those whose mental illness, severe dementia or significant intellectual disability presents a serious likelihood of causing immediate and serious harm to himself or others or those with the same conditions who are in need of treatment to prevent a serious deterioration in their condition or alleviate their condition to a material extent.[footnoteRef:74] The Draft Heads propose to change the definition of involuntary patient to the following criteria: [71:  Department of Health, Draft Heads of Bill to Amend the Mental Health Act 2001 (July 2021) available at https://assets.gov.ie/static/documents/draft-heads-of-bill-to-amend-the-mental-health-act.pdf ]  [72:  See O'Driscoll, Liam. "Voluntary Patients under the Mental Health Act 2001: Inadequate Protection and Delayed Reform." UC Dublin L. Rev. 18 (2018): 26.]  [73:  Department of Health, Draft Heads of Bill to Amend the Mental Health Act 2001 (July 2021), Head 37 available at https://assets.gov.ie/static/documents/draft-heads-of-bill-to-amend-the-mental-health-act.pdf]  [74:  Section 8, Mental Health Act 2001.] 

“(a) the person has a mental disorder of a nature and degree of severity which makes it necessary for him or her to be involuntarily detained in an approved inpatient facility to receive treatment which cannot be given other than in an approved inpatient facility, and
 (b) where such treatment is immediately necessary to protect the life of the person, or to protect the health of the person from the threat of serious harm, or for the protection of other persons, and 
(c) the reception, detention and treatment of the person concerned in an approved inpatient facility would be likely to ameliorate the condition of that person to a material extent.”[footnoteRef:75] [75:  Department of Health, Draft Heads of Bill to Amend the Mental Health Act 2001 (July 2021), Head 9 available at https://assets.gov.ie/static/documents/draft-heads-of-bill-to-amend-the-mental-health-act.pdf] 

The Draft Heads also propose a minor change of wording to the current definition of ‘mental disorder’ as follows: “mental disorder, illness or disability, whether of a continuous or intermittent nature, which affects the person’s thinking, perceiving, emotion, mood or judgment and impairs the mental function of the person.” [footnoteRef:76] [76:  Ibid, Head 4.] 

In addition to the categories of voluntary and involuntary patient, the General Scheme proposes to introduce a third category of ‘intermediate’ patient.[footnoteRef:77] This category includes people who are deemed to lack mental capacity to consent to voluntary treatment (according to the functional test of mental capacity), do not meet the criteria for detention but require treatment, and can therefore be placed in a psychiatric hospital and undergo treatment without consent.  [77:  Ibid, Head 18.] 

The definition used to justify deprivation of liberty in the current Mental Health Act 2001 and that proposed under the General Scheme to amend this law both use disability-specific terminology. This approach is clearly in contravention of Article 14(1)(b), which clarifies that ‘the existence of a disability shall in no case justify a deprivation of liberty.’ Once again, Ireland’s reservation and interpretative declaration on Article 14 is being relied upon to ignore the UN Committee’s Guidelines on Article 14, which clearly specifies that “Involuntary commitment of persons with disabilities on health care grounds contradicts the absolute ban on deprivation of liberty on the basis of impairments (article 14(1)(b)) and the principle of free and informed consent for health care (article 25).”[footnoteRef:78] [78:  Committee on the Rights of Persons with Disabilities,’ Guidelines on Article 14 of the Convention on the Rights of Persons with Disabilities The Right to Liberty and Security of Persons with Disabilities’ (September 2015), para 10.] 

Fitness to Plead and the Insanity Defence continue to violate Article 14 obligations
Ireland continues to maintain separate systems of detention in psychiatric facilities for those deemed unfit to plead to a criminal offence and those found not guilty by reason of insanity in the course of a criminal trial. The Criminal Law (Insanity) Act 2006 provides for the detention of the individual in the Central Mental Hospital until such time as they are considered fit to plead if they are deemed to have a ‘mental disorder’ within the meaning of the Mental Health Act 2001, where due to their ‘mental disorder’ are unable to participate fully in the trial including pleading to the charge, instructing a legal representative and understanding the evidence against them. There is no limit on the length of time an individual can be detained under a finding of unfitness to plead. In research conducted by the Centre for Disability Law and Policy in 2022, commissioned by the Irish Penal Reform Trust, a staff member working in the Central Mental Hospital noted a case where an individual had been held there due to a finding of unfitness to plead since the 1970s.[footnoteRef:79] [79:  Irish Penal Reform Trust, ‘Access to Rights for People Detained in Secure Forensic Mental Health Facilities in Ireland’ (2022) available at https://www.iprt.ie/site/assets/files/7148/forensic_mental_health_report_designed_with_cover_updated_july_2024.pdf  Since this interview was completed, the individual in question has been moved from the Central Mental Hospital to an alternative placement.] 

Section 5 of the 2006 Act provides for a verdict of “not guilty by reason of insanity” where a jury has found that an accused has committed the alleged act but finds that the accused was suffering at the time from a mental disorder such that they ‘ought not to be held responsible for the act’. The definition of a ‘mental disorder’ is the same as that which applies to fitness to plead and includes ‘mental illness, mental disability, dementia or any disease of the mind, but does not include intoxication’.[footnoteRef:80] The continued use of the insanity defence in Ireland runs contrary to the UN Committee’s Guidelines on Article 14 which considers such defences to deny disabled people equal access to due process and other ‘safeguards that are applicable to every defendant’.[footnoteRef:81] Once found ‘not guilty by reason of insanity’ defendants can be involuntarily admitted to the Central Mental Hospital the court believes they are suffering from a ‘mental disorder’ within the meaning of the Mental Health Act and are ‘in need of in-patient care or treatment’.[footnoteRef:82] [80:  Section 1, Criminal Law (Insanity) Act 2006.]  [81:  Committee on the Rights of Persons with Disabilities, ‘Guidelines on Article 14 of the Convention on the Rights of Persons with Disabilities The Right to Liberty and Security of Persons with Disabilities’ (September 2015), para. 16.]  [82:  Section 5, Criminal Law (Insanity) Act 2006.] 

A lawyer interviewed by the Centre for Disability Law and Policy in research commissioned by the Irish Penal Reform Trust described how many clients refuse to utilise the defence of insanity due to their awareness of the potential for indefinite duration following a finding of not guilty by reason of insanity:

“But when you have a client who can give instructions, often they do not want to run the defence of insanity which would leave them without a conviction and would be and leave the slate clean because of the spectre of a section 13 review system with no end in sight and it horrifies and frightens clients because of the, at least if somebody gets a sentence or a suspended sentence, they've a date on the door, they can walk out.  He or she can walk out. Not so, under the section 13 review system.  And that is a concern. And it's a real legitimate concern.”[footnoteRef:83]  [83:  Irish Penal Reform Trust, ‘Access to Rights for People Detained in Secure Forensic Mental Health Facilities in Ireland’ (2022), p. 19 available at https://www.iprt.ie/site/assets/files/7148/forensic_mental_health_report_designed_with_cover_updated_july_2024.pdf  ] 


This lawyer also noted the lack of clarity as to whether an individual must be detained in the Central Mental Hospital for in-patient treatment following a finding of not guilty by reason of insanity. There is a discrepancy here between the fitness to plead and not guilty by reason of insanity regimes as under the fitness to plead regime it is possible for an individual to receive outpatient rather than inpatient treatment. The lawyer interviewed noted a case where his client had been unwell at the time of the commission of the crime but had improved to the point where his treating team did not believe he required inpatient treatment, but because a psychiatrist at the Central Mental Hospital (CMH) disagreed, he was detained:
“This man had been out for a year.  He had been well for a year.  He had the head of the particular outpatient services, a very prominent psychiatrist say, the worst thing that could happen now for this man was for him to go back into the CMH and assessed.  He needs to be out. This particular CMH psychiatrist says no, he’s only behaving himself because he is under a bail order which keeps him off drink.  My expert who was dealing with the man, on a far more regular basis, said, no, that is not correct.  He had great supports etcetera. The District Judge remanded him in custody. It was appalling.”[footnoteRef:84] [84:  Ibid, p. 20.] 

To date, no plans to reform the Criminal Law (Insanity) Act 2006 have been brought forward by government, and no public consultations have been carried out to ensure meaningful participation, particularly of people with intellectual and psychosocial disabilities who are explicitly impacted by this legislation and experience disability-based deprivations of liberty as a result of this system. 
Suggested Questions for Ireland on Article 14:
1. Will the State Party consider withdrawing its reservation and interpretative declaration on Article 14? Please provide details on actions taken to ensure the meaningful participation of persons with disabilities in the State’s decision to enter this reservation and interpretative declaration in the first instance.
2. Why was a full public consultation not conducted on the Department of Health’s Discussion Paper on Protection of Liberty Safeguards? What steps will now be taken to ensure full transparency, accessibility of further consultations on these proposals? Please also provide information on any equality and human rights impact assessment carried out on the Discussion Paper on Protection of Liberty Safeguards to ensure its compliance with the CRPD.
3. Will the State Party give an undertaking to legally recognise and resource the rights of persons with disabilities to live independently and be included in their communities instead of constructing a new legal framework to authorise deprivations of liberty of persons with disabilities?
4. What measures will be taken to amend the Mental Health Act, Criminal Law (Insanity) Act and Assisted Decision-Making (Capacity) Act to abolish legislative provisions that authorise deprivation of liberty on the grounds of mental disorder and/or based on functional capacity assessments?
5. Please provide information on supports provided to criminal defendants with disabilities to ensure that they can instruct counsel, enter a plea, and understand the evidence against them, to ensure that their criminal responsibility and any related deprivation of their liberty is determined on an equal basis with non-disabled defendants.

Conclusion
The human rights compliance issues addressed in this submission represent only a fraction of Ireland’s challenges in fully implementing the CRPD. A key theme underlying these challenges in human rights compliance is the failure to ensure meaningful participation of those most impacted in the development of proposed changes to law and policy and the implementation and monitoring of these changes once adopted. This is particularly the case regarding under-represented groups including children with disabilities, persons with intellectual disabilities and persons with psychosocial disabilities. The failure to adequately resource representative organisations that are led and governed by these under-represented communities makes it even more difficult for these organisations to effectively participate in consultations on legislation and policy. Ireland claims to be a leader in human rights globally, including through its enactment of the Assisted Decision-Making (Capacity) Act. However, until Ireland shows greater willingness to listen to, and act upon the human rights concerned expressed by persons with disabilities and their representative organisations, its efforts to implement the CRPD will not be effective in transforming the day to day lives of persons with disabilities.
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