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Suggestions for disability-relevant questions to be included in the 

List of Issues for Country report task force 

Human Rights Committee, 105th Session

The International Disability Alliance (IDA) has prepared the following suggestions for the list of issues, based on references to persons with disabilities to be found in the State report, and treaty body concluding observations and views (see annex).

MACAO

China ratified the Convention on the Rights of Persons with Disabilities on the 1 August 2008.

State report
Selected disability references in the state report:
4.
Likewise, on the issues of racial discrimination, torture, rights of the child, of women and of persons with disabilities, to the extent that no changes have occurred in legislation and legal practice, reference is also made to the pertinent parts that relate to the MSAR of the latest reports submitted by China on the application of the relevant Conventions.

32.
Notwithstanding, in order to correct de facto inequalities stemming from qualitatively diverse situations, article 38 of the BL establishes the special protection of the legitimate rights and interests of women, children, elderly and persons with disabilities. Positive discrimination is therefore not only admissible under the law, but it is actually a required measure, as a corollary of equality in its full substantive understanding.

71.
In addition, a number of monitoring mechanisms, several composed by prominent members of the civil society and representatives of NGOs, have also been created in order to promote and safeguard human rights, such as the Commission for the Protection of Victims of Violent Crimes (1998), the Refugees Commission (2004), the Consultative Commission for Women’s Affairs (2005), the Commission for Disciplinary Control of the Security Forces and Services of Macao (2005), the Commission on the Fight against AIDS (2005), the Mental Health Commission (2005), the Data Protection Office (2007), the Commission to Follow Up the Implementation of Dissuasive Measures against Trafficking in Persons (2007), the Commission for Senior’s Citizens Affairs (2007), the Commission on the Fight Against Drugs (2008), the Commission for the Rehabilitation of Persons with Disabilities (2008), the Commission for the Prevention and Control of Chronic Diseases (2009).

Compulsory internment of persons suffering from a mental illness

173.
According to article 186 (2) of the CPC, if a person subject to pretrial detention appears to be suffering from a mental illness, the court may order the affected person to be placed in a psychiatric establishment or a similar health care establishment for the duration of the disorder. Before the decision is delivered, the judge shall hear the defendant and, whenever possible, a relative. This measure is applied in order to prevent risks of escape and the continuation of criminal activity. The Legal Framework for Compulsory Internment of Persons with Severe Mental Illness is governed by Decree-Law 31/99/M.

The right of appeal

174.
All defendants enjoy the fundamental right of appeal against the decision to apply or to maintain procedural measures of a coercive nature. The appeal must be adjudicated within 30 days of filing (art. 203 of the CPC).

Psychiatric compulsory internment

238.
As previously mentioned, Decree-Law 31/99/M establishes the Legal Framework for Compulsory Internment of Persons with Severe Mental Disorders.

239.
A court may order the compulsory psychiatric internment of a prisoner suffering from a severe mental disorder, if such condition, without proper treatment, may put himself/herself and/or others at risk. The period of internment in the health establishment shall be limited to the necessary time for treatment and may not exceed the term of imprisonment (art. 10 of Decree-Law 40/94/M). The court may also order the compulsory internment of a person not liable to criminal responsibility, under the circumstances provided for in article 83 of the CCM (art. 18 of Decree-Law 31/99/M).

240.
An interned person must be informed of his/her rights, inter alia, of the reasons for his/her internment and of his/her right to be assisted by a lawyer. The interned person shall attend, whenever possible, hearings and proceedings (arts. 9 and 10 of Decree-Law 31/99/M). The right to judicial appeal, the order for compulsory internment or its maintenance is established under article 10 of Decree-Law 31/99/M.

241.
Anyone deprived of his/her freedom due to compulsory internment shall be treated in a manner respectful for his/her individuality, dignity and privacy. Rights such as the right to adequate accommodation and food, to communicate with the outside world and to be visited or to vote, are guaranteed under articles 4 and 10 of the said Decree-Law. When receiving medical treatment, the person suffering from a mental disorder shall be informed of the proposed therapy, the respective predictable effects and other possible treatments. 

242.
The review of the decision to intern is mandatory, irrespective of any request to that effect, two months after commencement of the internment or the decision that maintained its application, whichever the case (art. 17 (2) of Decree-Law 31/99/M). As soon as the reasons for the psychiatric compulsory internment have ceased to exist, such measure ceases, and the competent court is immediately informed of the fact (art. 16 of Decree-Law 31/99/M).

482.
In the MSAR, there has always been a large number of associations of a different nature, such as professional associations (e.g. worker’s, employer’s, professional bodies), associations of persons with disabilities, parents’ and students’ associations, cultural and sports associations, charitable associations, which underline the great relevance of civic associations in the MSAR as one of the most common manifestations of civil society amongst the residents of Macao. It also reveals the high degree of public participation in community life.

497.
The legal impediments to a marriage are: being under 16 years of age, blatant mental disability, a declaration of legal incapacity by reason of psychological anomaly, the existence of a previous non-dissolved marriage, and the existence of a family relationship or affinity (arts. 1479 and 1480 of the CC).

533.
As far as children with disabilities are concerned, please refer to the part related to the MSAR of China’s report on the implementation of the Convention on the Rights of Persons with Disabilities, submitted to the United Nation on 30 June 2010.
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Articles 6 and 7, Women and children with disabilities

24.
In what relates to women and children with disabilities, it should be noted that the quoted Article 38 of the Basic Law also provides for special protection for women’s legitimate rights and interests (paragraph 2), acknowledging that differentiation of treatment is needed to achieve true equality, as well as for the care and special protection for children (paragraph 3). Likewise, with respect to children with disabilities, it is worth mentioning that Article 8(4) of the referred Law 6/94/M stipulates that special assistance should be provided to them so that they can obtain adequate conditions in support of their development.

25.
Legally, there are neither gender-based restrictions, whatsoever, nor discriminatory restrictions related to children, as such. Children have diminished legal capacity and are subject to parental responsibility. However, the principle of the best interests of the child, which underlies all legislation on minors, must always be taken into consideration. The law recognizes to children the right to be heard on important matters relating to their life. Their views are given due weight according to their age and maturity.

IDA proposed questions for the List of Issues:
Articles 2, 3, 7, 16, 23, 26 

· What steps are being taken to address the heightened risk of violence for women and girls with disabilities of becoming victims of domestic violence and abuse, including corporal punishment of children with disabilities in the home? What urgent measures are being adopted to ensure that both services and information for victims are made accessible to women and children with disabilities, including setting up complaints mechanisms such as hotlines accessible to deaf women and girls, conducting training for all police, setting up specialised police units and victim support services sensitive to gender and disability?
· What steps are being taken to prohibit the sterilisation of persons with disabilities upon the authorisation of third parties such as family members or guardians (see para 54 of the State report)?
· What measures are being taken to repeal laws which allow consent to be provided by third parties on behalf of persons with disabilities considered incapable, including persons restricted or deprived of their legal capacity?
Articles 2, 16, 23 and 26
· What steps are being taken to repeal Article 1479 of the Civil Code which restricts the right to marry for persons suffering “from notorious dementia” or who are “judicially declared unable or interdicted by reasons of mental illness”?
Articles 2, 7, 10 and 26

· What measures are being adopted to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, are based on the free and informed consent of the person concerned (and cannot be substituted by third party decision-makers such as family members or guardians)?
Articles 2, 16, 26

· What laws and policies are in place to ensure that persons with disabilities enjoy legal capacity on an equal basis with others in accordance with Article 16 ICCPR and as elaborated in Article 12 CRPD?

· What steps are being taken to repeal provisions of the Civil Code which prevent persons with disabilities who have been restricted or deprived of their legal capacity from exercising their right to marry on an equal basis with others (see para 71 of the State report)?
ANNEX – relevant recommendations made by other treaty bodies on Macao:

Concluding Observations of the  CESCR Committee, E/C.12/1/ADD.107, 2005

121.     The Committee recommends that MSAR take effective measures to promote the integration of people with disabilities into the labour market, including by providing incentives to employers and strengthening the system of job quotas for persons with disabilities.

122.     The Committee calls upon MSAR to intensify its efforts to combat domestic violence.  In particular, the Committee encourages MSAR to consider enacting specific legislation criminalizing domestic violence and affording effective protection to victims.  The Committee also urges MSAR to take effective measures to provide training for law enforcement personnel and judges regarding the criminal nature of domestic violence.  Moreover, the Committee urges MSAR to ensure the availability and accessibility of crisis centres where victims of domestic violence can find safe lodging and counselling.
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