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About
Women for Justice Organisation (WJO) is a non-profit legal aid organisation based in Kabul, Afghanistan. We are female-founded and female-led. Our Mission is to achieve gender-equality, justice and accountability through legal action and advocacy. We investigate, advocate and litigate whilst ensuring that survivors and their communities are adequately protected for speaking out. We support communities to be changemakers in Afghanistan’s political and social life. We hold the government to account and at the same time support them to uphold the rule of law. 
www.wjoafg.org
	The issues and recommendations we have highlighted are based on our case work and 	feedback which we have received from other lawyers in civil society.   
***
1. In relation to paragraphs 148 - 149 of the GoIRA Report and paragraph 17 of the List of Issues and respectively on the Law on Prevention of Sexual Harassment in 2016 and anti-harassment committees:
 “148.	GoIRA has taken various measures to ensure safety of women in the workplaces, such as enforcement of the Law on Prevention of Sexual Harassment in 2016, the Penal Code with specific provisions preventing harassment of women, ensuring human security, physical safety, and psychological safety of women, as well as the draft on Prevention of Discrimination is also prepared. Additionally, in order to ensure safety of women in the workplaces, committees for prevention of harassment are established in most of the government institutions where female victims can register their harassment complaints to be addressed by these committees.”
149.	In order to ensure the safety of policewomen, in 1395 (2016) MoI developed a guide on prevention of sexual harassment, with one of its main objectives to ensure the implementation of the Anti-Harassment Law. 
“17.    [List of Issues] Please provide information about measures taken to ensure the effective enforcement of the anti‑harassment legislation of 2017, including the establishment of committees to review complaints and support an appropriate resolution of those claims in all government ministries.”
Our response: 
The Anti-Sexual Harassment Committees of the Ministry of Justice, Ministry of Higher Education, Ministry of Labour and Social Affairs and Ministry of Women’s Affairs have not received any complaints of sexual harassment since the enactment of the Law on Prevention of Sexual Harassment in 2016. 

We are informed that victims of sexual harassment who had initiated complaints to the Committee have had their complaints minimised, with one victim saying that the Committees are “male-dominated”,  “they take the sides of men who harass them” and “blame women for their dressing”.
The law is problematic on many counts and these were raised in 2017 in a petition by women’s civil society, addressed to President Ashraf Ghani. The Ministry of Women’s Affairs reviewed the law but no amendments were made. Essentially, the law failed to preempt, prevent and address gender-discriminatory practices which are endemic to sexual harassment cases in Afghanistan.
We make the following key recommendations (recommendations are not exhaustive).   
	S/N
	Issues
	Key Recommendations


	1
	The law established anti-harassment committees in each Ministry which would receive and adjudicate complaints. 

The law provided that a committee should be represented by one woman. In practice, committees could be composed of a two-thirds male majority. In a country such as Afghanistan where women do not openly speak about private/sexual matters to other women, let alone men, this provision was identified by many as a critical barrier for victims.

Further, committee members are appointed from amongst the staff of the concerning institution. Members are often colleagues of the offenders. Some members could depend, directly or indirectly, on the offender’s goodwill for continued or peaceful employment. 
For example, in universities, many cases of sexual harassment are committed by professors or faculty staff. Due to tribalism and risk of collegial bias, students have shared that they do not trust that committee members will be independent and impartial or that their complaints will be kept confidential.
Adding to the above, the government has not issued any directives on anonymity, non-retaliation and conflict of interest nor are there procedures and policies on the same. This is causing victims to be intimidated to silence, undermining the objectives of the system and breeding distrust towards the process. 

	The committee should be composed of qualified women who have received mandatory training on the complaints process.

The committee members should independent (they should not be employees of the offending institution) and impartial (their work should be governed by rules of procedure). 
Committee members should be physically accessible to victims within the institution. Procedures must be put in place to provide for safe and anonymous interface between committee members and victims, including interface in another neutral location, outside of the institution. 

Anonymity, confidentiality and non-retaliation policies and procedures should be developed.

Directives must be issued from time to time, to cater to questions, feedback and address new situations as they come up.

Rules of procedure and evidence must be developed so that the Committee can function impartially. 


	2
	The law does not provide rules of evidence, leaving gender-discriminatory practices to determine the threshold of proof required to make a finding. Most acts of harassment are non-contact (do not leave injuries as proof of crime) and take place in private (there are no witnesses to corroborate). Further, discerning offenders know how to avoid evidence trail. As such, many victims will not likely be able to support their complaint with evidence – though they will be expected to do so, or else, be turned away.

	A single testimony of a credible victim should be adequate for a committee to make a finding.  



	3
	Many victims are not equipped to draft their own complaints. 

	Upon receiving a report, Committees should notify victims that they are entitled to free legal representation or advice and be referred to a lawyer, legal advisor or case manager to prepare their statements.

	4
	Historically, women have been characterised as ‘liars’, ‘untrustworthy’, ‘emotional’ and ‘irrational’ and their complaints are often disbelieved. 

The law has a provision on false accusations. Though the provision per se is not problematic, it originates from a harmful stereotype and therefore should be framed differently.

	The law should state that the burden of proving “false accusation” lies with the person alleging that a person has falsely accused and generalized motives should not be accepted as intent to falsely accuse. 


	5
	The law places the burden on victims to recognise that they have been harassed, report their harassers and bear the consequences of the report. 


	Sexual harassment occurs as a result of institutional neglect. Thus, the law should place the onus on the State to set up an independent process to audit institutions, answer questions, gather constructive feedback from women and encourage and obtain anonymous reporting. 




2. In relation to paragraphs 56 and 124 of the GoIRA Report:
56.  The GoIRA has taken practical measures to enhance women’s accessibility to formal justice system such as: (…) The judicial institutions where women who are victims of violence can seek justice consist of EVAW attorneys in 34 provinces as well as special EVAW courts in Kabul and 15 provinces. Women can seek justice in criminal courts if no special EVAW court exists in the province. Also, the AGO has established the Deputy Office for EVAW, juvenile delinquency, supporting human rights, primary, appeal, and high investigations attorney directorates in the capital and the provinces, and social interrogators’ departments for EVAW. Women victims can also register their cases and access to justice in the Legal Directorate of the MoJ in the capital or Legal Departments in the provinces, Directorate of Women’s Affairs (DoWA) and the AIHRC offices across the country. 
124. According to Article No 5 of the Police Law, the Afghan National Police (ANP) is mandated to ensuring public order and protection, ensuring security of the individual and community, and protecting their rights and freedoms. The ANP is performing its duties of ensuring security and protecting the rights and freedoms of the citizens in a continuous and equal manner in Kabul and provinces. Perpetrators of attacks against women are prosecuted in accordance with the law.
	S/N
	Issues
	Key Recommendations

	1
	In cases involving high-profile offenders, obstruction to justice in the form of concealment or destruction of evidence, bribing of public officials, intimidation and inducement of witnesses and threats to victims and their families are so widespread and systematic, that powerful offenders walk away with impunity.
The full burden rests on victims, most of them traumatised and indigent, to safeguard their own lives, limb and safety, whilst obstruction continues with absolute impunity. This has forced many victims to flee Afghanistan or relocate internally.
In several cases, the government failed to take reasonable steps to prevent obstruction and account for it. For example, there were cases when offenders were not charged with obstruction offences and evidence of obstruction was not admitted at trial. In these cases, the judicial authorities had readily and openly admitted to obstruction but fell short of reporting them or considering them when taking decisions on the charges, protection and arrests. Further, judicial authorities failed to issue written warnings and orders to stop offenders. Instead judicial authorities treated obstruction offences as collateral and not integral to the primary offence. 
Further, there have been cases of organised crimes by powerful offenders but because these offenders did not belong to ‘criminal gangs’, they were not prosecuted as an organised criminal group which would have allowed the evidence against one offender to be viewed in association with another and where the severity of joint criminal activity could have been fully reflected in the sentencing accordingly.  
The mode of prosecution in all high-profile cases is to prosecute the lower-ranking suspects to appease the public and most, if not all the higher-ranking suspects who are the brain and the engine behind the crimes walk away. 
	The government should refine and fund a sophisticated Victim and Witness Protection Program which is informed by the lived experiences of victims/witnesses.
The government should put in place a prosecution policy for high-profile offenders where the complexities of high-profile prosecutions can be adequately addressed. Such a policy should give victims the right to make submissions on their interests and rights which may differ from the State’s position on the matters.  
The government should collect data on crimes committed by high-profile offenders. The data should be disaggregated with details on, inter alia, whether offenders were arrested, banned from travel, bailed, indicted, prosecuted, convicted, sentenced and discharge upon fully serving sentence. 






3. In relation to paragraph 39 of the GoIRA Report:
“39. The new Penal Code of Afghanistan has been modernized by (…) refining the definition of rape based on more consent requirements, (…). The new Penal Code has provisions for addressing sexual harassment, rape and abortion.” 
Our response:
Under Article 636 of the Penal Code on rape does not define rape as a lack of consent, but a presence of force, threat or intimidation. Sexual harassment is not defined under the Penal Code [it is referred to under the chapter on bacha bazi (‘playing with boys’)]. It is a crime under Article 30 of EVAW Law and has been defined under the Anti-Sexual Harassment law.  
4. In relation to paragraphs 40 of the GoIRA report:
“The Criminal Procedure Code been ratified in 2014. Discriminatory human rights violating elements have been taken out and new provisions regarding protection of women’s rights were included. The criminal procedures law enriches specific provisions on the victim’s rights and protection of evidence.”
Our response:
	S/N
	Issues
	Recommendations for amendment to a law are not exhaustively stated this report. The following are key recommendations:

	1
	Chapters 5 and 7 of the Criminal Procedure Code provides witness protection measures which range from physical to psychological protection. 

Witnesses may approach the prosecution and the court to apply for protective measures before and during trial (Article 55(1) of the CPC). They do so by submitting their application to the prosecution and court in a sealed envelope, which the prosecution and court shall both review and make a decision in their relevant areas (Article 55(2) of the CPC). The contents of a person’s application are confidential and disclosure of the same is prohibited (Article 55(2) of the CPC).

Most victims and witnesses at the early reporting stage have not assessed their protection needs. Some are not equipped to make the assessment without assistance. Others may not be facing a risk at the time of report, but at a later stage in the proceedings. The key issue with protection provisions under the CPC is that the onus is on the victim/witness to request for protection.

Currently, protection measures take around 2 - 3 weeks to be granted. Certain protection measures such as anonymity and confidentiality expire at the close of investigation and require reapplication before trial commences.  On several occasions, requests for court-related protection were deferred to the Supreme Court, further delaying the process.

In spite of confidentiality and anonymity orders, in cases where high profile offenders were being tried, information and documents have been leaked, with no consequence.  

	The State should put in place a protocol for protection.

The onus should be placed on the State to assess every EVAW case for protection needs based on the profile of the litigants (status, relationship, power differentials, vulnerabilities and access to resources) and discuss potential measures with victims/witnesses.

The assessment should be made periodically during investigation and trial, it should extend to cover post-trial risks and it should consider the views and wishes of the victims/witnesses.

In high profile cases, protection measures should extend to other direct service providers and women human rights defenders who are helping the victims and witnesses.

Certain categories of offences such as sexual offences, offences involving a weapon, offences involving high-profile offenders, offences involving a minor etc.. should trigger automatic protection without the need for the victim/witness to make an application. 
 
As the objective of protection is preventative, victims/witnesses should not be required to produce evidence that they are at risk, if based on the facts of their complaint, they would reasonably be at risk.

Protection protocols should require judicial authorities to keep a chain of custody over the case files to detect leakage and hold personnel to account.

	2
	In sexual-related offences and in most crimes where the woman is a defendant, the woman’s sexual proclivity and behaviours (whether the woman is a victim, witness or a defendant in the case) becomes the subject of the trial.

There have been many cases where defendants have made lengthy oral submissions on a victim or witnesses’ sexual proclivity and behaviour, using offensive and derogatory language, unbefitting of court decorum, and violating victims’ article 6 rights to personal dignity and honour and article 7 rights to defendant’s dignity. 
	The State should prohibit questions and submissions on women’s sexual behaviours and their appearances if the said questions and submissions do not relate to the charge. 

Such questions should only be permissible where they are clearly relevant to a material question of fact and even in those cases, they must be strictly limited in scope to the relevant facts. Defendants and their counsel should also be warned to frame their questions meticulously to ensure they are not unduly intrusive. In certain cases, defendants should be required to submit their questions to the court beforehand for approval.
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Humaira Rasuli 
Executive Director
Women for Justice Organization
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