Concluding Observations on the sixth periodic report of Germany (E/C.12/DEU/CO/6)
Commentary by the State Party

As regards the statement on the monitoring mechanism of the National Action Plan on Business and Human Rights, the State Party would like to use the possibility of the commentary to complement the statement made by the Committee in the Concluding Observations. The commentary should be understood as a continuation of the dialogue with the Committee.

The Committee states in its Concluding Observations in para 7 regarding the subject business and human rights: 
“While welcoming the adoption of the German National Action Plan on Business and Human Rights (NAP), the Committee is concerned at the exclusively voluntary nature of the corporate due diligence obligations set out in the NAP regarding respect for human rights and the lack of monitoring mechanisms in this regard. It is particularly concerned at the fact that the State party would introduce binding legislative measures only if less than 50 percent of all enterprises based in Germany with more than 500 employees have introduced human rights standards into their business processes. This may in effect lead to a regulatory gap for the imposition of corporate due diligence obligations even as a large proportion of corporations have not incorporated such obligations in their business activities.”

During the constructive dialogue, the Head of Delegation mentioned the monitoring process set up in the National Action Plan. Complementary to this, the State Party would like to add the following. 

According to the National Action Plan, the core elements of Human Rights Due Diligence applicable to all enterprises based in Germany are:
· a human rights policy statement
· procedures for the identification of actual or potential adverse impact on human rights
· measures to ward off potentially adverse impacts and review of the effectiveness of these measures
· reporting
· a grievance mechanism.

Enterprises are obliged to continuously monitor potentially adverse impacts on human rights and keep information at their disposal and communicate it, where appropriate, to external recipients. Enterprises whose business activities poses a particularly high risk of adverse impacts should issue regular public reports on that subject.

As one part of state obligation, the above mentioned core elements are monitored within the framework of the following procedure:
· A permanent interministerial committee was appointed, with the Federal Foreign Office as lead department.
· The interministerial committee verifies the implementation and coherence of the adopted measures and drive forward the development of the NAP implementation process. 
· Progress in the corporate implementation of the elements of human rights due diligence will be reviewed by means of an annual survey conforming to current scientific standards. 
· [bookmark: _GoBack]The survey will be conducted on the basis of qualitative interviewing (in 2018) and a representative sample (in 2019 and 2020). The yardstick of this review will be the objectives formulated. 
· On this basis, the review will establish whether at least 50% of all German-based enterprises with more than 500 employees have incorporate the elements  of human rights due diligence described in chapter III of the NAP (the above mentioned core elements of Human Rights Due Diligence) into their business processes by 2020. 
· In addition, the National Corporate Social Responsibility Forum, comprising representatives of business, civil society, trade unions and other stakeholders, monitors the activities of the interministerial committee for the implementation of the National Action Plan and make appropriate recommendations for action to the Federal Government.
· The various Ministries involved as well as the stakeholders of the National Corporate Social Responsibility Forum are regularly consulted for comments and remarks on the monitoring process.
· The NAP states: If fewer than 50% defined above have incorporated the elements of human rights due diligence described in chapter III into their corporate processes by 2020 and the target is thus missed, the Federal Government will consider further action, which may culminate in legislative measures. The more recent coalition agreement points out that, ”If an effective and comprehensive review of the NAP in 2020 finds that the voluntary commitment of companies is insufficient, we will introduce appropriate legislation at national level and advocate EU-wide regulation.”

