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Members of the Human Rights Committee

Office of the United Nations High Commissioner for Human Rights
Palais Wilson

52 rue des Paquis

CH-1201 Geneva, Switzerland

Suggested List of Issues to Country Report Task Force on the United States for the 125th
Session of the Human Rights Committee, 4-29 March 2019

The undersigned reproductive rights and justice and human rights organizations submit this
suggested List of Issues to the Human Rights Committee (HRC) in preparation for the meeting
of the Country Task Force on the United States during its 125th Session.

This submission identifies seven reproductive rights and justice® issues for the HRC to consider
as it prepares its List of Issues for the review of the United States:

(1) restrictive abortion laws

(2) racial disparities in maternal health outcomes

(3) permitting denial of reproductive health care based on one’s religious or moral beliefs
(4) discrimination against immigrant women in accessing affordable health care

(5) criminalization of pregnancy and pregnancy outcomes

(6) treatment of women in detention

(7) impact of the Mexico City Policy, or Global Gag Rule, on global reproductive health

These policies and practices implicate a range of rights protected by the ICCPR, including the
rights to: non-discrimination (Article 2); equality between men and women (Article 3); life
(Article 6); freedom from torture and cruel, inhuman and degrading treatment (Article 7);
privacy (Article 17); freedom of thought, conscience, religion and belief (Article 18); freedom of
expression and opinion (Article 19); and equality before the law (Article 26).

Signed,
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The City University of New York Law School, Human Rights and Gender Justice Clinic
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National Advocates for Pregnant Women

National Asian Pacific American Women’s Forum

National Latina Institute for Reproductive Health

SIA Legal Team

SisterSong, Women of Color Reproductive Justice Collective



Abortion Access (Articles 2, 3, 6, 17)

1. Issue Summary

Abortion access is under attack in the United States, and people seeking or providing this health
care face a growing number of obstacles that threaten their rights to life, privacy, bodily
integrity, and equal protection. Although the U.S. Supreme Court has repeatedly affirmed the
constitutional right to abortion established in Roe v. Wade,? including most recently in Whole
Woman'’s Health v. Hellerstedt,® states continue to pass laws that shut down clinics, impose
medically unnecessary regulations, and shame women for their decisions.

In 2017, state legislatures enacted 63 laws restricting women’s access to reproductive health care.
In recent years, states have enacted laws outlawing the standard procedure for abortions performed
after approximately 15 weeks of pregnancy.® Others have enacted more general pre-viability bans
on abortion,® including a ban on abortions performed at as early as six weeks of pregnancy.” Many
recently enacted laws restricting abortion access seek to shame and stigmatize women in the name
of “fetal dignity.” These include measures requiring the burying or cremation of embryonic or fetal
tissue. In addition, many states have enacted and expanded regulations that target abortion
providers or make abortion services less accessible. Such restrictions subject providers to
medically unjustified regulations and subject women seeking abortion to mandatory delays,
multiple clinic visits, and medically inaccurate information.® The result is a patchwork of access
to abortion care across the United States, with six states having only one abortion provider.©
Restrictions on abortion access particularly impact marginalized communities, including
immigrants, low-income women, and women of color.!

Abortion access is also unavailable to millions of low-income and poor women because of cost.
Since 1976, the Hyde Amendment has banned federal programs like Medicaid (which provides
health insurance to people with low-incomes) from covering abortion care, except in the limited
cases of rape, incest, or life endangerment. Since 1976, Congress has expanded the reach of the
Hyde Amendment’s abortion coverage bans and federal funding bans. Over half of the 7.5 million
women potentially affected by the Hyde Amendment are women of color.*2

2. Human Rights Committee Concluding Observations

The Committee has not previously issued Concluding Observations related to abortion in the
United States.

In other recent State party reviews, the Committee has expressed concern about the impact of
severe legal restrictions, barriers, and stigma on abortion access, and called on states to amend
legislation, lift barriers, remove criminal penalties, and prevent stigmatization of women and
girls seeking abortion, in order to ensure effective access to safe, legal abortion services.!?

3. Human Rights Committee General Comments

General Comment 36: Article 6 (Right to Life) requires States to provide safe, legal, and
effective access to abortion where the life and health of the pregnant woman or girl is at risk, or



when carrying a pregnancy to term would cause the pregnant woman or girl substantial pain or
suffering; States may not introduce new barriers to abortion and should remove existing barriers
that deny effective access by women and girls to safe and legal abortion; States should prevent
the stigmatization of women and girls seeking abortion. (Para. 8)

General Comment 28: States parties should eliminate interference with right to privacy in
reproductive health (recognized as a violation of Article 3). (Para. 20)

4. Recommendations by Other Human Rights Bodies to the United States

At the conclusion of its 2015 visit to the United States, the UN Working Group on
Discrimination Against Women in Law and Practice recommended that the U.S. ensure that
women be able to exercise their existing constitutional right under Roe v. Wade to choose to
terminate a pregnancy in the first trimester, repeal the Hyde Amendment, and combat the stigma
attached to reproductive and sexual health care.!*

The UN Special Rapporteur on Extreme Poverty, at the conclusion of his 2017 visit to the
United States, noted that low-income women face legal and practical obstacles to exercising their
constitutional, privacy-derived right to access abortion services. Obstacles include mandatory
waiting periods and long driving distances to clinics. This lack of access to abortion services
traps many women in cycles of poverty.'®

Recommended Questions

1. What steps are the United States taking to ensure that women have meaningful access to
their constitutional right to abortion, as enumerated by Roe v. Wade, 410 U.S. 113 (1973),
and recently affirmed by Whole Women’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016)?

2. What measures are the United States taking to prevent the stigmatization of women
seeking abortions?

Suggested Recommendations

1. Enact federal legislation affirming the constitutional right to abortion and women’s right

to make decisions about their reproductive lives without interference by the states.

Repeal the Hyde Amendment and ensure abortion access for all women.

3. State legislatures should refrain from passing laws or promulgating regulations related to
abortion provisions that interfere with the right to abortion and women’s right to make
decisions about their reproductive lives.
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Racial Disparities in Maternal Health Outcomes (Articles 2, 3, 6, 24, 26)

1. Issue Summary

In the United States, Black women suffer preventable maternal deaths in violation of their right
to life and non-discrimination. With the highest maternal mortality ratio in the developed world,
the United States is one of only thirteen countries where maternal mortality is on the rise.*® This
crisis disproportionately impacts Black women, who are nearly four times more likely than white
women to suffer a maternal death,'” and twice as likely to suffer maternal morbidity.*®

In the United States, racial disparities in health are closely linked to social and economic
inequalities, reflecting systemic obstacles to health that harm women of color especially. Factors
such as poverty, lack of access to health care, and exposure to racism all undermine health and
contribute to the disproportionately high number of maternal deaths among Black women.

Despite these troubling maternal health outcomes, the United States does not adequately
prioritize or monitor maternal deaths. The lack of systematically collected maternal mortality and
morbidity data precludes comparisons across states and regions and undermines accountability
for preventable maternal deaths and injuries.*®

Maternal health is further undermined by a lack of social supports and basic health care services
for those who cannot afford to pay for them. Rather than expanding access to such resources,
recent progress is now under attack. In 2017, Congress tried and failed to repeal the Affordable
Care Act (known as the ACA, this law changed health insurance rules and imposed requirements
that expanded access to health care and addressed certain health inequities for many people in
the U.S.). Since then, Congress and the Administration have continued to undermine laws,
policies, and programs that support health care access (the ACA, Medicaid, Title X, etc.) through
executive and agency action.?’ In addition, many low-income uninsured people whom the ACA
was intended to cover have fallen through the cracks because state legislatures have opted out of
Medicza;id expansion.?! Moreover, many immigrants are excluded from coverage under the

ACA.

As a result, millions of women lack access to basic primary care and critical sexual and
reproductive health care services that support healthy pregnancies and births, exacerbating racial
and economic disparities.??

2. Human Rights Committee Concluding Observations

The Human Rights Committee has not previously issued recommendations related to maternal
health in the United States. With respect to other country reviews, the Committee has
recommended that states continue efforts, under Article 6, to effectively eliminate preventable
maternal mortality and ensure non-discriminatory access to affordable quality health care,
including prenatal and emergency obstetric care, especially for women residing in rural areas.?

3. Human Rights Committee General Comments




General Comment 36: State parties should ensure the availability of, and effective access to,
quality prenatal health care for women and girls, in all circumstances, on a confidential basis
(Para. 8); States’ duty to protect life requires States to take appropriate measures to address
adequate conditions for protecting the right to life and advancing the enjoyment of life, including
by developing strategic plans for improving access to medical examinations and treatments
designed to reduce maternal and infant mortality. (Para. 26)

4. Recommendations by Other Human Rights Bodies to the United States

In its 2014 review of the United States, the Committee on the Elimination of Racial
Discrimination expressed concern with high maternal and infant mortality rates among African
American communities.?> The Committee recommended that the United States ensure effective
access to affordable and adequate health-care services; eliminate racial disparities in the field of
sexual and reproductive health and standardize data collection on maternal and infant deaths; and
improve monitoring and accountability mechanisms for preventable maternal mortality,
including at the state level.?®

After its 2015 visit to the United States, the UN Working Group on discrimination against
women in law and practice recommended that the U.S. address racial disparities in maternal
health.?” Similarly, at the conclusion of its 2016 U.S. visit, the UN Working Group of Experts
on People of African Descent noted that racial discrimination has a negative impact on Black
women’s ability to maintain good health and recommended that the United States prioritize
policies and programs to reduce maternal mortality for Black women.?

At the conclusion of his 2017 visit to the United States, UN Special Rapporteur on Extreme
Poverty noted concern that the U.S. has the highest maternal mortality rate among wealthy
countries, and that Black women are three to four times more likely to die from child birth.%

Recommended Questions

1. What steps are the United States taking to ensure the availability of, and effective access
to, quality maternal health care for women and girls?

2. What steps are the United States taking to reduce maternal mortality and morbidity, and
in particular to address persistent racial disparities in maternal health outcomes?

Suggested Recommendations

1. Guarantee access to and availability of affordable, acceptable, and quality comprehensive
health-care services, free from racial bias, including expanded access to midwifery,
doulas, and culturally competent, community-based models of care.

2. Improve accountability for preventing maternal deaths and racial disparities and engage
communities in data collection related to maternal mortality and morbidity.

3. Recognize and provide adequate resources to address the social determinants of health,
including adequate housing, transportation, nutritious food, clean water and healthy
environments, fair treatment within the criminal justice system, safety and freedom from
violence, and equal economic opportunity.



Permitting Denial of Reproductive Health Care Based on One’s Religious or Moral Beliefs
(Articles 2, 3, 6, 18, 26)

1. Issue Summary

In recent years, the United States has expanded the concept of religious refusals far beyond its
appropriate scope, resulting in violations of women’s right to life, health care access, and
equality. An array of federal and state laws permit individual and institutional health care
providers to opt out of providing critical health services, including abortion (46 states),
contraception (12 states), and sterilization (18 states).*® In some cases, the right to refuse is
afforded not only to those directly involved in health care services but also to ancillary health
care personnel, such as pharmacists (12 states).!

In most cases, these laws extend beyond individual providers to also allow health care
institutions (e.g., hospitals and clinics) to refuse to provide reproductive health care based one’s
religious or moral beliefs. Forty-four states extend so-called conscientious objection protections
to health care institutions and corporations.3? At the federal level, the 1973 Church Amendment
(42 U.S.C. § 300a-7) prohibits the federal government from requiring individuals or facilities
receiving public funds to provide abortion or sterilization services. Over the past four decades,
federal lawmakers have expanded the scope of these laws to allow an increasingly wide range of
health care professionals and institutional entities to refuse to provide needed, and even life-
saving, health care services.*

In 2017, the Trump Administration issued new regulations that allow virtually any employer or
university to deny employees, students, and their dependents contraceptive coverage under the
Affordable Care Act based on religious or moral objections, without making any alternative
arrangements to ensure that employees receive coverage.* In addition to stretching the scope of
activities covered by so-called “conscience” refusals, the regulations grant religious conscience
rights to all employers, including publicly traded corporations, and further permit opt-outs on
non-religious moral grounds for closely held corporations and non-profits. These regulations
have been temporarily enjoined as a result of two federal lawsuits.>

In addition, in January 2018, the Department of Health and Human Services (HHS) announced a
new division of HHS’s Office of Civil Rights (OCR), which focuses exclusively on religious and
moral exemption claims.®® In so doing, the Administration is positioning providers who oppose
their patients’ exercise of sexual and reproductive rights as the true victims of civil rights abuses,
effectively encouraging health care providers and institutions to discriminate against patients
seeking reproductive health care services.®’

When implemented without balancing, religious and moral refusal laws can be—and have
been—exploited to limit access or deny care, particularly in the field of reproductive health care.
Refused services include access to safe pregnancy termination, miscarriage management, and
contraception, which are all necessary to ensure women’s health and wellbeing.>® The
prioritization and exploitation of refusals over patient care, even in emergency situations, harms
to women who are deprived of health care.



2. Human Rights Committee Concluding Observations

The Committee did not raise the issue of refusals of reproductive health care in the last review of
the U.S. In other State reviews, the Committee has expressed concern about improper use of
conscience clauses by medical professionals resulting in denial of access to reproductive health
services and called on states to regulate the practice in compliance with their Article 6
obligations, affirming that governments must ensure that medical professionals’ refusals to
provide abortion care on grounds of conscience do not impede access to legal abortion services.®

3. Human Rights Committee General Comments

General Comment 28: States must ensure that “religious or cultural attitudes are not used to
justify violations of women’s right to equality before the law and equal enjoyment of all Covenant
rights.” Art. 18 “may not be relied upon to justify discrimination against women by reference to
freedom of thought, conscience and religion.” (Para. 5)

General Comment 22: laws imposing or restricting the freedom to manifest religion or belief
“may not be imposed for discriminatory purposes or applied in a discriminatory manner;” laws
designed to protect particular religious or conscientious beliefs may not harm dissenting
individuals. (Paras. 8, 10)

General Comment 36: States should remove barriers to safe and legal abortion caused by the
exercise of conscientious objection by individual medical providers. (Para. 8)

4. Recommendations by Other Human Rights Bodies to the United States

At the conclusion of its 2015 fact-finding visit to the United States, UN Working Group on
Discrimination Against Women reiterated that laws on religious or conscience-based refusals
to provide reproductive health care in the U.S. should be reconciled with international human
rights standards.*® The Working Group recommended that the United States “disallow[]
conscientious objection by health care personnel, providers and insurers to performing
procedures to which women are legally entitled and for which there is no easily accessible,
affordable and immediate alternative health provider.”*!

Recommended Questions

1. Please explain how the federal and state laws allowing individual health care providers
and health care institutions to refuse to provide reproductive health care on the basis of
religious or moral views impact women’s reproductive rights protected by the ICCPR?

2. What steps are the United States taking to ensure that laws permitting refusal based on
religious and moral beliefs do not hinder access to reproductive health care services that
women are legally entitled to receive?

Suggested Recommendations



1. Take measures to ensure that laws permitting refusal based on religious and moral beliefs
guarantee women’s access to reproductive health care, including abortion and
contraception, and that measures are put in place to monitor and prevent abuses.



Discrimination Against Immigrant Women in Access to Health Care (Articles 2, 3, 6, 26)

1. Issue Summary

In the United States, immigrant women are regularly denied access to health care in violation of
their right to life and non-discrimination. Existing health laws and newly proposed changes to
immigration policy reinforce a two-tiered system of health care access that positions immigrant
women and their families as undeserving of essential health care.

Non-U.S. citizens are three times as likely as U.S.-born citizens to lack private or public
insurance.*? This is because non-citizens (1) are more likely than citizens to work in low-wage
jobs that do not offer employer-based insurance, and (2) face discriminatory restrictions on
eligibility for public insurance.*® For instance, federal policies have excluded immigrants from
government health insurance programs since 1996.* These policies exclude both undocumented
immigrants as well as immigrants who have been deemed “lawfully present” in the United States
for less than five years. Immigrant women of reproductive age are disproportionately uninsured
and face particularly high barriers to affordable health care.* Restricted access to health
insurance has greatly impacted the ability of low-income immigrant women to access maternity
care and family planning, in addition to other reproductive health care services.*®

A newly proposed federal regulation would intensify this longstanding pattern of exclusion by
broadening the “public charge” test that has been a part of federal immigration law for decades.*
U.S. immigration officials make a “public charge” determination when a person applies to enter
the United States or to adjust to Lawful Permanent Resident status (otherwise known as “green
card” holders). If a person is deemed likely to become a “public charge,” that person can be
refused permission to enter or refused a green card. The proposed rule expands the public charge
definition to include an immigrant who simply “receives one or more public benefits” and
includes benefits from key programs that address basic needs.*® This could force immigrant
families to choose between future permanent legal status and immediate needs to access healthy
food, safe housing, and health care, leading to devastating impacts on immigrant women’s
health.*®

7

Already, the proposed regulation has generated substantial fear within immigrant communities
and is affecting immigrants’ decisions to seek care.®® (Additional information about the human
rights violations experienced by detained immigrants is provided in previous section).

2. HRC Concluding Observations

In its 2014 Concluding Observations to the United States, the Committee expressed concern
about the exclusion of millions of undocumented immigrants and their children from coverage
under the Affordable Care Act (ACA) and the limited coverage of undocumented immigrants
and immigrants residing lawfully in the United States for less than five years by Medicare and
Children’s Health Insurance.®! The Committee recommended that the United States “identify
ways to facilitate access to adequate health care, including reproductive health-care services, by
undocumented immigrants and immigrants and their families who have been residing lawfully in
the United States for less than five years.”5?



3. Human Rights Committee General Comments®?

General Comment 18: reaffirming States’ obligation to take affirmative measures to diminish or
eliminate conditions that cause or perpetuate discrimination and expressing concern over
violations resulting in difficulties for immigrants in accessing adequate health care. (Para. 15)

General Comment 28: recognizing that certain women suffer additional forms of discrimination
on grounds aside from gender, including race or national origin, and asking States to address
discrimination suffered by women on multiple grounds and to include this information in the
reporting process. (Para. 3)

4. Recommendations by Other Human Rights Bodies to the United States

In its 2014 review of the United States, the UN Committee on the Elimination of Racial
Discrimination (CERD) expressed concern at the exclusion of undocumented immigrants and
their children from coverage under the ACA, as well as limited coverage of undocumented
immigrants and immigrants residing lawfully in the U.S. for less than five years by Medicaid and
Children’s Health Insurance Program.>* It reiterated concern at the persistence of racial
disparities in the field of sexual and reproductive health> and recommended that the U.S. take
steps to ensure that all individuals, in particular undocumented immigrants and immigrants and
their families who have been residing lawfully in the U.S. for less than five years, have effective
access to affordable health care services.>®

After its 2015 visit to the United States, the UN Working Group on the issue of discrimination
against women and girls in law and in practice found that “immigrant women and girls face
severe barriers in accessing sexual and reproductive health services.”>’

At the conclusion of his 2017 U.S. visit, the UN Special Rapporteur on Extreme Poverty
expressed concern that women immigrants experience higher poverty rates and have less access
to social protection benefits, noting in particular the exclusion from benefits under the ACA and
other benefits for permanent residents who have lived in the U.S. for less than five years.®

Recommended Questions

1. What measures is the United States taking to ensure all immigrant women have access to
reproductive health care in the United States?

2. What is the United States doing to eliminate persistent reproductive health disparities
among immigrant women and women belonging to racial and ethnic minorities?

Suggested Recommendations

1. Remove the federal five-year waiting period for “lawfully present” immigrant women to
qualify for Medicaid and other health insurance programs.

2. Ensure access to comprehensive and quality reproductive health care for all, regardless of
nationality, and including those in immigration detention facilities.



Criminalization of Pregnancy and Pregnancy Outcomes (Articles 2, 3, 7, 17, 26)

1. Issue Summary

Across the United States, women have been criminalized for allegedly causing harm, or even
merely risking harm, to their own pregnancies, in violation of their rights to equal protection,
bodily integrity, and privacy.®®

This criminalization reaches women across a wide array of pregnancy outcomes, from those who
end their own pregnancies outside a clinical setting, to those who give birth to healthy babies but
are still prosecuted for actions or circumstances during pregnancy, including the use of
criminalized drugs.

In the vast majority of cases, these prosecutions take place without legal authority — the right to
end a pregnancy is protected by the Constitution and no state has a law explicitly criminalizing
pregnancy loss. Nevertheless, prosecutors use a variety of laws, from criminal child
endangerment laws, to feticide laws, to antiquated laws criminalizing abortion, to punish women
who have ended or lost a pregnancy, or for other actions or omissions during a pregnancy.® Such
misuse of laws violates women’s human rights, but often persists unchecked because the women
most likely to be targeted -- women of color, women living in poverty, and women with
untreated substance use disorders -- are far less likely to have access to adequate legal
representation or be able to bear the collateral burdens of fighting their prosecutions.5*

This criminalization is calculated to enshrine in the law that fetuses should be treated as though
they have rights in conflict with the person who carries and sustains them. This creates a second-
class status for pregnant and postpartum women, who lose their rights to privacy and bodily
integrity upon becoming pregnant and are singled out for surveillance and punishment. Further,
the consequences to the public health®? that ensue from threatening women with arrest for
seeking reproductive health care are devastating.®®

2. Human Rights Committee Concluding Observations

In 2014, the HRC expressed concern about the racial disparities in the criminal justice system,
and the impact on people of color under Articles 2, 9, 14, and 26.54

3. Human Rights Committee General Comments

General Comment 36 (Right to Life): providing that “restrictions on the ability of women or
girls to seek abortion must not, inter alia, jeopardize their lives, subject them to physical or
mental pain or suffering which violates article 7, discriminate against them or arbitrarily interfere
with their privacy.” Furthermore states “should not . . . . apply criminal sanctions against women
and girls undergoing abortion.” States should also protect the lives of women and girls by “and
prevent[ing] the stigmatization of women and girls seeking abortion” and “ensur[ing] the
availability of, and effective access to, quality prenatal and post-abortion health care for women
and girls, in all circumstances, and on a confidential basis.” (Para 8)
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4. Recommendations by other Human Rights Bodies and Experts to the United States

Reporting on its visit to the United States in 2016, the UN Working Group on Arbitrary
Detention expressed concern about civil detentions of pregnant women who used or were
suspected to have used criminalized drugs, noting that “[t]his form of deprivation of liberty is
gendered and discriminatory in its reach and application.” %

Following a 2018 visit to the United States, the UN Special Rapporteur on Extreme Poverty
expressed concern that people in poverty, and in particular pregnant women, are
disproportionately criminalized and subjected to interrogations that strip them of privacy rights.5®

Recommended Questions

1. When will the U.S. view all laws that criminalize pregnancy and/or punish pregnancy
outcomes as gendered crimes that target women and violate ICCPR Articles 3, 17, and
267

2. What plans does the U.S. have for enacting legislation to specifically prohibit the
prosecution of women for actions/inactions in relation to pregnancy?

3. What efforts is the U.S. making to ensure all women, including pregnant women, have
access to affordable and confidential health care, considering the fears some may have in
seeking health care if as a result they can be reported to law enforcement?

Suggested Recommendations

1. Eliminate laws that permit criminalization of women for experiencing a miscarriage or
stillbirth.

2. Eliminate the practice of prosecuting women for crimes related to their pregnancies.

3. Prioritize comprehensive reproductive health care and evidence-based approaches to
health concerns during pregnancy.
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Women in Detention Facilities (Articles 2, 6, 7, 10, 24, 26)

1. Issue Summary

In 2006 and 2014, the Human Rights Committee recommended that the United States ensure
adequate reproductive health care for detained women and end shackling during childbirth.
However, denial of reproductive health care and shackling persist. Further, since 2017,
immigration detention of pregnant women has increased, accompanied by denial of prenatal and
emergency care. Detained pregnant women also face considerable barriers to abortion, including
a federal policy preventing detained immigrant minors from obtaining abortions.

An estimated 12,000 pregnant women are detained in jails and prisons,®” and 1,400 women give
birth in custody every year.%® In December 2017, Immigration and Customs Enforcement (ICE)
officially ended a policy not to detain pregnant women absent extraordinary circumstances.®
Between December 14, 2017 and April 7, 2018, 590 pregnant women were in immigration
detention.”

Shackling of pregnant women continues, both in jurisdictions with and without legal
prohibitions.”* Twenty-six states prohibit shackling women in labor, and some states and the
federal government have broader legal restrictions banning the use of restraints for pregnant
women.’2 No law prohibits shackling in 24 states.” In 2017, a lawsuit against Milwaukee
County jail alleged that at least 40 women gave birth in shackles.” In February 2018, Bronx
police officers handcuffed a woman in labor to a hospital bed and shackled her ankles
maintaining that police procedures superseded the state anti-shackling law.”

Similarly, immigration policies prohibiting shackling’® are not enforced. In 2015, a pregnant
asylum seeker, shackled at the wrists, ankles, and stomach, miscarried after she fell on her
stomach.”” Since 2017, pregnant women have been shackled around hands, legs and belly during
transport and shortly after giving birth.”

There is a lack of data and no national standards regarding treatment of pregnant women in jails
and prisons. Pregnant women report denial of medical care or long delays, including having
guards ignore requests for medical care when going into labor.” They are subject to squat and
cough strip searches, denied adequate nutrition®® and have been placed in solitary confinement.8!
Women are denied family support and forced to have a correctional officer present during
delivery, and then immediately separated from their infant®? and denied the ability to breast-
feed.8® Detained pregnant immigrants in need of prenatal and emergency care face delays and
denials of access that in several cases may have resulted in miscarriages.®* Common detention
practices, such as harsh physical conditions, work detail, and use of shackles pose unique and
acute dangers for pregnant women.

Generally, health care services for detained pregnant women do not include abortions. Women
have sued jails over denial of a medical furlough or transport to clinics to obtain an abortion.®
Recently, immigration officials refused to allow detained immigrant minors access to abortion
services even if they arrange for and pay for the procedure themselves. A class action lawsuit has
challenged this policy.
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2. Human Rights Committee Concluding Observations

In 2014, the Committee expressed concern about mandatory detention of immigrants and
recommended that the U.S. review “policies of mandatory detention . . . to allow for
individualized decisions”®’ and “monitor the conditions of detention in prisons . . . with a view to
ensuring that [detained] persons are treated in accordance with . . . articles 7 and 10 . . . and the
Standard Minimum Rules for the Treatment of Prisoners.””%®

In 2006, the Committee expressed concern “about the shackling of detained women during
childbirth and recommended that the U.S. “prohibit the shackling of detained women during
childbirth &

3. Human Rights Committee General Comments

General Comment 28: stating that “[p]regnant women who are deprived of their liberty should
receive humane treatment and respect for their inherent dignity at all times, and in particular
during the birth and while caring for their newborn children.” (Para. 20)

General Comment 36: providing that states “should not introduce new barriers and should
remove existing barriers that deny effective access by women and girls to safe and legal
abortion.” (Para. 15)

4. Recommendations by Other Human Rights Bodies to the United States

In 2014, the Committee Against Torture (CAT) recommended that the United States
“[p]rohibit the use of solitary confinement for . . . pregnant women, women with infants and
breastfeeding mothers, in prison.”® It expressed concern that despite legal restrictions
“incarcerated women are still shackled or otherwise restrained throughout pregnancy and during
labour, delivery and post-partum recovery,” and recommended that the United States “[r]evise
the practice of shackling incarcerated pregnant women” bearing in mind that prisons should
“respond to the needs of pregnant women, nursing mothers and women with children.”%

It also expressed concern about “substandard conditions of immigration detention facilities” and
recommended that the United States “develop and expand community-based alternatives to
immigration detention.”%?

The UN Special Rapporteur on Violence Against Women (SRVAW) and UN Working
Group on Discrimination Against Women (WGDAW) raised concerns about United States
shackling of pregnant women following visits in 1998, 2011% and 2015.%* In 2011, the SRVAW
noted that despite restrictions, shackling regularly occurred and that existing policies were not
adequately enforced.*

In 2016, the WGDAW expressed concern about lack of appropriate health care services for
women in U.S. immigration detention.*
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In 2011, the SRVAW expressed concern about women'’s health care in U.S. justice facilities,
noting the system is “insufficiently responsive to gender-specific needs, including the
reproductive health needs of women, and is under-staffed and under-resourced.”’

Recommended Questions

1. What steps are the United States taking to ensure that pregnant women are not
unnecessarily detained and are given adequate and appropriate reproductive health care
including prenatal and emergency care and access to abortion?

2. What steps are the United States taking to ensure that immigration, law enforcement and
correctional officials are properly trained about the rights of pregnant women and are
held accountable for rights violations?

Suggested Recommendations

1. Ensure that pregnant individuals are only detained or incarcerated if there are no possible
and appropriate alternatives and have access to gender appropriate health care, including
prenatal, emergency and abortion care, and that policies and procedures regarding
housing, work detail, nutrition, transportation, recreation, visitation, and security searches
reflect the needs and rights of pregnant people.

2. Ensure that solitary confinement and use of shackles and other forms of restraints are
banned throughout pregnancy and during labor, delivery and post-partum recovery.

3. Ensure that immigration, law enforcement and correctional officials are properly trained
about the rights of pregnant women and are held accountable for rights violations.

4. Ensure that statistics are maintained tracking the number of pregnant women in law
enforcement, correctional and immigration custody and develop national standards
concerning the treatment of pregnant women in detention.
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Impact of Global Gag Rule on Global Reproductive Health (Articles 3, 6, 19, 26)

1. Issue Summary

The United States’ reinstatement and dramatic expansion of the Mexico City Policy, also known
as the “Protecting Life in Global Health Assistance” (PLGHA) policy,* or the Global Gag Rule
(GGR), violates the rights of women and girls around the world.

Under this new, expansive iteration of the GGR, nongovernmental organizations (NGOSs)
incorporated outside of the United States that wish to receive, or that currently receive, U.S.
global assistance funds cannot use those funds, or any funds acquired from any other source, to
“perform or actively promote abortion as a method of family planning.”®® Furthermore, U.S.
NGOs that receive U.S. government funds are required to enforce the policy and cannot provide
financial support to foreign NGOs that “perform or actively promote abortions as a method of
family planning.”% As the largest global donor for family planning funds, the United States is
decimating decades of collaborative progress between civil society organizations (CSOs),
national governments, and intergovernmental organizations to not only improve the health of
women and girls, but also provide them with a clear path to social and economic
empowerment. 10t

The GGR denies women and girls the right to control their own fertility, makes it more difficult
for pregnant women to receive proper prenatal and postnatal maternal care, and leaves
communities at risk.1%? CSOs, integrated health care providers, and small, remote clinics must
choose between cutting vital abortion services and finding new sources of funding that are not
tied up in the GGR; in many cases, funds cannot be recovered, and they must shut their doors
entirely.1% Many regions have limited or no access to medication, condoms, and contraception.
The ultimate result is that women lack access to sexual and reproductive health care, including
access to safe and legal abortion and diagnosis and treatment of HIV/AIDS and other STDs.

The GGR specifically targets and denies women equal rights by denying them access to essential
health services. It censors the dissemination of vital information related to abortion, which in
turn prevents women from making informed choices and prevents advocates from holding their
governments accountable. The GGR, by denying women access to safe and legal health care,
increases the likelihood that women will seek out unsafe methods of terminating a pregnancy,
thereby increasing their chances of injury, infection, ill-treatment and death and depriving them
of their intrinsic value and right to life.

2. Human Rights Committee Concluding Observations

The Committee did not issue recommendations specifically related to the GGR during its
previous reviews of the United States. The policy was not in place during the Committee’s first
review, under the Clinton Administration. During the Committee’s combined second and third
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review, the original, less-expansive version of the GGR policy was actively in place after being
reinstated by George W. Bush from 2001 2009.

3. Human Rights Committee General Comments

General Comment 31: States must “respect and ensure the rights laid down in the Covenant to
anyone within the power or effective control of that State Party, even if not situated within the
territory of the State Party.” (Para 10)

General Comment 34: States are prohibited from coercing the holding or not holding of any
opinion (Para. 10); and must protect the right to access information. (Para. 18, 19)

General Comment 36: States are prohibited from regulating pregnancy and abortion “in a
manner that runs contrary to [the States’] duty to ensure that women and girls do not have to
undertake unsafe abortions...”; States “should not introduce new barriers and should remove
existing barriers that deny effective access by women and girls to safe and legal abortion.” (Para.
8).

4. Recommendations from Other Human Rights Bodies to the United States

None related to the Global Gag Rule.
Recommended Questions

1. What steps has the U.S. government taken to systematically research and map the impact
of the Mexico City Policy, also known as the PLGHA policy or the Global Gag Rule, on
women and girls’ reproductive rights protected by ICCPR Articles 3, 6, 19, and 26.

2. What steps has the U.S. government taken to ensure that the Mexico City Policy, also
known as the Global Gag Rule or the PLGHA policy, is not hindering access to
reproductive health care services women and girls are legally entitled to receive?

Suggested Recommendations
1. Revoke the Mexico City Policy, also known as the Global Gag Rule or the PLGHA
policy.

2. Enact a federal statute reversing and prohibiting any future enactment of the Mexico City
Policy, also known as the Global Gag Rule or the PLGHA policy.
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