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	Summary

	As a means of addressing the manner in which treaty body inquiry procedures are conducted and to discuss methods for harmonizing practices among the different Treaty Bodies, pursuant to General Assembly resolution 68/268, a two day workshop was convened by the Treaty Bodies Branch of OHCHR, in cooperation with the Geneva Academy of International Humanitarian Law and Human Rights on 4 and 5 October 2016. The present note by the secretariat provides an overview of key issues discussed during the event.

	

















	I.	Introduction
1.	The General Assembly, in its resolution 68/268 on strengthening and enhancing the effective functioning of the human rights treaty body system “encourages the human rights treaty bodies to continue to enhance their efforts towards achieving greater efficiency, transparency, effectiveness and harmonization through their working methods, within their respective mandates, and in this regard encourages the treaty bodies to continue to review good practices regarding the application of rules of procedure and working methods in their ongoing efforts towards strengthening and enhancing respective treaties”[footnoteRef:2]. [2: 	 	A/HRC/68/268, para.9.] 

2.	Upon receipt of reliable information on serious, grave or systematic violations by a State party of rights set forth in the Conventions they monitor, the Committee against Torture (article 20 CAT), the Committee on the Elimination of Discrimination against Women (article 8 of the Optional Protocol to CEDAW), the Committee on the Rights of Persons with Disabilities (article 6 Optional Protocol to CRPD), the Committee on Enforced Disappearances (article 33 of CEPPD), the Committee on Economic, Social and Cultural Rights (article 11 of the Optional Protocol to ICESCR) and the Committee on the Rights of the Child (article 13 of the Optional Protocol (on a communications procedure) to CRC) may initiate confidential inquiries.
3.	As a means of addressing the manner in which inquiry procedures are conducted and to discuss methods for harmonizing practices among the different Treaty Bodies, pursuant to General Assembly resolution 68/268, a two day workshop was convened by the Treaty Bodies Branch of OHCHR, in cooperation with the Geneva Academy of International Humanitarian Law and Human Rights on 4 and 5 October 2016.  The closed meeting brought together two members from each of the six Treaty Bodies that have an inquiry procedure,[footnoteRef:3] along with relevant OHCHR staff members and a representative from the Geneva Academy.   [3: 	 	Committee on the Elimination of Discrimination against Women; Committee on the Rights of the Child; Committee on the Rights of Persons with Disabilities; Committee against Torture; Committee on Enforced Disappearances and Committee on Economic, Social and Cultural Rights.] 

4.	A task force was established within the Treaty Bodies Branch to explore this critical area and discussion papers were prepared in advance of the workshop as a means of informing the dialogue.  The discussion papers focused on a number of key areas relating to inquiry procedures, including: determination of thresholds in relation to grave or systematic violations of human rights; confidentiality; witness and victim protection; engagement with stakeholders; inquiry visits; reporting procedures, and follow up.  
5.	The meeting was Committee member driven with emphasis placed on encouraging free and constructive discussion. The meeting format consisted of focal points from each committee presenting their allocated discussion paper and opening the floor for questions and general deliberation. Discussions were held under the Chatham House Rule. The overall meeting was moderated by the Chief of the Groups in Focus Section. A number of concrete recommendations were made to harmonize practices related to inquiry procedures among the different Treaty Bodies; they are outlined at the end of this paper for endorsement by the treaty body chairpersons. 
	II.	Summary of key issues discussed 
	A.	General observations
6.	Pursuant to General Assembly Resolution 68/268 addressing the manner in which inquiry procedures are conducted early on can enhance the opportunity for a harmonized approach to their conduct.  This will hence make engagement with them clearer; reassure States that may be considering ratifying the relevant instruments; and prevent those who already have from opting-out from the articles regarding the respective inquiry procedures.
7.	While the intended outcomes are essentially the same, currently there are differences, at times considerable, in the approach adopted by the treaty bodies in relation to the inquiry procedure.  States parties and other stakeholders consider the element of predictability and transparency essential, while for the victims it is critical that the procedure be a mechanism to provide an effective remedy.  These mechanisms are in place to address alleged violations of human rights, and at the same time they are by their very nature preventative by revealing potential violations or addressing systemic issues which could lead to violations.
	B.	Methodology for engagement of key stakeholders
8.	Effective engagement with stakeholders at the different levels of an inquiry procedure is essential, including with the author and/or source of information, civil society organizations, the State party concerned, United Nations agencies and bodies, National Human Rights Institutions, and/or national monitoring bodies.  At present neither the Treaty Bodies’ rules of procedure, nor their Standard Operating Procedures contain any regulation in relation to discontinuing a case with the decision essentially left to the discretion of individual Committees. Engagement with non-State entities is an issue that warrants further consideration particularly given the current global challenges in this regard. 
9.	Currently Treaty Bodies do not automatically advise sources of any implications a breach of confidentiality might have on the overall inquiry procedure. The modalities for updating sources at each stage of the inquiry may not always be feasible in view of the relatively limited resources that are provided in order to conduct an inquiry.
10.	Encouraging constructive dialogue with States is essential within the inquiry procedure and while the identity of sources should be revealed as a means of ensuring transparency, under no circumstances should sources be revealed where there was a risk of reprisal subject to the “do no harm principle”.  Participants to the workshop noted that the procedures for engaging with sources need to be harmonized among all Committees in this regard.
11.	Engagement of treaty bodies with National Human Rights Institutions allows treaty bodies to collect additional information in order to assess the reliability of information concerning serious violations of human rights as well as to provide support in the preparation of visits. Elements necessary to engage with National Human Rights Institutions may include their accreditation status by the Global Alliance of National Human Rights Institutions Sub-Committee on Accreditation, including the independence of individual NHRIs, with decisions taken on a case by case basis. 
	C.	Confidentiality of the inquiry proceedings
12.	At present, certain challenges exist within the treaty body system in relation to confidentiality in the course of an inquiry procedure.  One such aspect is the risk of duplication of work within OHCHR (e.g. cases involving Special Procedure mandate holders undertaking visits to countries where treaty body inquiries will take place). While information may be shared among Committee members involved in a similar procedure, or working on the same country situation, as well as with relevant staff, details of a proposed or existing inquiry should never be shared outside of the system. 
13.	Effective interaction with the author of an inquiry is paramount, with standard good practice indicating that prior to using any source information, be it for an individual communication, a report, or an inquiry procedure, the consent of the author should be obtained. In cases involving numerous victims it would be sufficient to receive generic information on the victims concerned in order to take the necessary steps to initiate an inquiry and implement remedial measures. The “Do no harm” principle should always be applied to prevent reprisals and guidelines should be provided in relation to the disclosure of names and also for publications, as well as the extent of information that can be revealed, if any, after an inquiry has taken place.
	D.	Defining parameters for engagement: Establishing thresholds 
14.	The inquiry procedure mandates treaty bodies to cooperate with States in the conduct of their investigations into violations that meet a certain threshold.  At present the threshold criteria applied by each Committee in terms of what constitutes ‘grave or systematic violations’ when assessing whether to launch an inquiry is not systematic. In general, there is a lack of harmonization in the definition of human rights violations, inter alia, illustrated by the usage of gross in some contexts and grave in others. Variations also exist in relation to whether both intent and omission are necessary in order to establish a violation.  
15.	In principle, all treaty bodies apply similar criteria when establishing whether an omission has occurred.  An omission may be considered unintentional if a State party is unaware of a particular situation and has no realistic options at its disposal to address the situation. Whereas an intentional omission may occur if the State party is aware of a violation taking place, and has the necessary tools available to address the problem, but chooses not to act or to prioritize other issues. 
16.	A lack of clarity exists surrounding the modalities that should apply when other mechanisms are engaged in an issue which is being considered by a treaty body for an inquiry. Clear guidance is necessary in this regards and improved communication between the different mechanisms should be encouraged to avoid duplication.  
	E.	Protection of victims, witnesses and other cooperating persons during treaty body country inquiry
17.	The protection of victims, witnesses and other persons cooperating with the treaty bodies is integral to all phases of the country inquiry procedure, from collecting information to interviewing victims and witnesses through to reporting and advocacy. Effective participation of victims, witnesses and other cooperating persons is essential for a successful inquiry. While the State party concerned has the primary responsibility for the protection of cooperating persons, treaty body members and OHCHR staff have an obligation to ensure that the safety and well-being of victims, witnesses and other cooperating persons are not endangered. 
18.	Where there is a risk, it must be carefully assessed and weighed against the expected benefits of the activity in question. One of the General Principles underlying the San José Guidelines is the need to respect the do no harm principle.  Developing a more victim-oriented approach and a system of witness protection which is independent from the State party in order to increase the efficiency of protection is essential and must be incorporated into the work of all treaty bodies. The appointment in 2016 by the Secretary-General of Assistant Secretary-General for Human Rights, Andrew Gilmore, as senior official leading the efforts within the UN system to address acts of intimidation and reprisals is a welcome step in this regard. 
19.	Prevention is central for the protection of victims, witnesses and other persons cooperating with the country inquiry team. Reducing the potential threats and risks of harm for the individuals prior, during and after the country visit is key to better protecting a cooperating person at risk.  In this respect, where appropriate, a comprehensive analysis and assessment of the security conditions should be undertaken considering the security of the mission/country inquiry, its staff, the persons cooperating with it, activities and other information. In consultation with the person at risk appropriate options and measures for their protection should be defined. In some cases, it may only be appropriate to interview witnesses and/or victims without the knowledge of the State party.  In such cases, following the conclusion of the visit, a contact link with the interviewees should be maintained to avoidany form of reprisals.
	F.	Visit planning
20.	While the methodology for conducting inquiry visits varies between treaty bodies, there is consensus that the planning of a visit requires significant substantive analysis along with a solid understanding of the country’s cultural context.  Planning for any unforeseen changes to the schedule is also essential, as is forging a good working relationship with the Permanent Mission of the State party prior to and following the visit.  
21.	Efficient time management during inquiry visits along with agreement among the committee delegation as to how confidential briefings should be conducted, and the process for questioning victims and witnesses is of paramount importance.  The sharing of good practice and lessons learned by the different treaty bodies during inquiry visits in relation to engagement with all relevant stakeholders and the benefits of using questionnaires or conducting group interviews would be an important step in harmonizing procedures in this regard. 
	G.	Reporting and Recommendations
22.	The general practice among the different treaty bodies in relation to inquiry reports is to ensure that they are drafted as soon as possible after the conclusion of a country visit, and not later than six months. Designated members, together with the assisting Human Rights Officers, are usually responsible for preparing the report, which may not exceed 10,700 words, in order to be processed and translated into other official UN languages.  Consideration of the report should take place during the Committee session following this deadline.  
23.	The content of reports may vary depending on the nature of the inquiry.  However, in general, reports are structured around three main areas: an explanation of the development of the procedure, including issues related to cooperation with the State party; the findings of the visit; and the conclusions and recommendations.  In some cases, it may be beneficial to include short excerpts of testimonies in the report, annexing their full (non-translated) transcripts at the end along with relevant legislation, if the word limit of 10.700 permits. Recommendations should be developed in such a way so as to facilitate implementation by States parties.
24.	All relevant treaty provisions or rules of procedure indicate that after adoption the report shall be transmitted to the State party concerned. Depending on the urgency of a particular situation within the State party, recommendations may be grouped accordingly with corresponding deadlines. Particularly urgent matters may be raised directly with the relevant Ministry. In certain situations, preliminary recommendations may also be made at the end of the mission to be implemented by the State party within a certain timeframe. 
25.	Adoption of the report in plenary usually takes place within six months after the deadline for receiving the responses from the State party or after conclusion of information gathering in case there has been no State visit. 
26.	Some treaties include provisions regarding the publication of the results of the inquiry. Thus, article 20(5) of CAT, 11(7) of OPCESCR and 13 of the OPIC indicate that after the proceedings have been completed the Committee may, after consultation with the State concerned, decide to include a summary account of the results of the proceedings in its annual report (biannual for CRC), to the General Assembly.  The publication of reports, or at least their summaries, is important for enabling the establishment of jurisprudence, informing the public, and reducing the risk of reprisals. It is also an essential tool for informing the alleged victims of the outcome of an inquiry visit.
	H.	Follow up
27.	Out of the six Committees which have inquiry proceedings only the Committee on the Elimination of Discrimination against Women, the Committee on the Rights of the Child and the Committee on the Rights of Persons with Disabilities have expressly included in their Rules of Procedure guidelines related to follow-up activities. While not specifically referred to as follow-up activities, and included under a specific heading, the Committee against Torture in its Rules of Procedure, provides for follow-up (Rule 89.2). Only the Committee against Torture and Committee on the Elimination of Discrimination against Women have so far developed practices regarding follow-up activities.   
28.	There is a general consensus among the different treaty bodies that more could be done to strengthen the follow up procedure. In this context, and recognizing the importance of ensuring effective engagement with the source of information, seminars and conferences could be organized between treaty body experts and other human rights mechanisms to discuss the outcome of the inquiry report (provided it is public), along with side events during the Human Rights Council and other similar mechanisms. While they may be considered politically sensitive and financially unviable, follow up visits are perhaps considered as one of the most effective means of assessing whether recommendations are being implemented, and of ensuring that victims and witnesses are protected against reprisals. 
29.	Integrating the follow up procedure into regular reporting by States parties to treaty bodies may be another way of reviewing the implementation of recommendations made during an inquiry visit. However for some Committees, such as the Committee on the Rights of the Child, which receives periodic reports from States parties every five to ten years, the timeframe would be too long. An alternative may be to follow the procedure adopted by the Committee on the Elimination of Discrimination against Women, which has established a working group on inquiries, supported by the members who have been designated to conduct the inquiry, and are responsible for conducting follow-up activities and for reporting back to the Committee.  Similarly the Committee against Torture appointed in its thirty-first session (November 2003) a rapporteur on follow-up to recommendations of its inquiry reports. Cooperation with other relevant mechanisms, including Special Procedures mandate-holders, as well as the various UN agencies, National Human Rights Institutions and civil society stakeholders should also be encourage
	III.	Suggested elements for endorsement by the treaty body chairpersons
30.	On the basis of existing practices and with a view to ensuring coherence across the treaty bodies and standardizing working methods, the following was noted as key by workshop participants a large part of it being operational issues to be undertaken by the Secretariat:
(a)	The designation of a focal point within the Human Rights Treaties Branch to facilitate/coordinate follow up on inquiry recommendations;
(b)	The organisation of workshops and side events to encourage States parties to follow-up on inquiry recommendations;
(c)	Increased collaboration with relevant partners, such as UNCT, NHRIs, ICRC, regional human rights mechanisms and relevant representatives of civil society, with regards to the follow up to inquiries;
(d)	Development of templates for communication with main actors; 
(e)	Development of a protocol on reprisals based on existing documents, including the CAT guidelines;
(f)	A Repository of existing material relevant to the inquiry procedure available on the Extranet;
(g)	The development of guidelines as a means of harmonising the criteria applied by treaty bodies when establishing thresholds for inquiries; 
(h)	The possibility of developing Inter-Committee meetings around thematic issues, and supported by individual States parties;
(i)	The establishment of the group that participated in the workshop (or Committee focal points on inquiries) as a contact group on inquiries; and 
(j)	The development of guidelines on how Committees should engage with non-State entities particularly given the current global challenges in this regard.
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