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Concerning the preparation of a List of Issues in relation to the report submitted by Czechia under article 29 (1) of the Convention for the Protection of All Persons from Enforced Disappearance. 
Role of the Deputy of the Public Defender of Rights 
The Public Defender of Rights protects persons against the conduct of authorities and other institutions exercising state administration, if such conduct is contrary to the law, does not correspond to the principles of democratic rule of law and good governance, or in case the authorities fail to act. In addition, as the national preventive mechanism under the Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, the Defender also performs preventive systematic visits to places, where freedom of persons could be restricted and seeks to promote respect for their fundamental rights. The Defender also contributes to the enforcement of the right to equal treatment and protection against discrimination. 
As from 24 February 2020, the Public Defender of Rights, Stanislav Křeček, entrusted me with performing part of the Defender’s powers.[footnoteRef:1] Besides others, he entrusted me with performing the Defender’s powers relating to the area of Migration and Supervision of places where persons deprived of their liberty are located.   [1:  Pursuant to Art. 2(4) of the Act No. 349/1999 Coll., on the Public Defender of Rights, as amended.  ] 

Specific proposed questions
Measures to prevent enforced disappearances (arts. 16-23)

1. Prevention of enforced disappearance in administrative removal procedures
Pursuant to paragraph 61 of the report submitted by Czechia, the commitment of non-refoulement in administrative removal is implemented in Section 179(1) of the Act on the Residence of Foreign Nationals[footnoteRef:2]. According to the State’s report, departure of a foreign national is impossible if his or her expulsion did not comply with the international commitments of the Czech Republic. The information provided in this paragraph is no longer valid. By the amendment of the Act on Residence of Foreign Nationals that has been in force since 1 August 2019, there are reasons preventing departure only where there are reasonable concerns that the foreign national would be subjected to treatment contrary to Article 3 of the European Convention on Human Rights (torture, inhuman or degrading treatment).  [2:  Act No. 326/1999 Coll., on the Residence of Foreign Nationals, as amended. ] 

The assessment whether a foreign national could face treatment contrary to Article 3 of the European Convention on Human Rights is not required if the foreign national comes from a safe country of origin and he or she has not claimed that he or she could be subjected to such treatment.[footnoteRef:3] The list of safe countries of origin is published in the Decree of the Ministry of the Interior No. 328/2015 Coll., as amended.  [3:  Art. 120a(1)(b) of the Act on the Residence of Foreign Nationals. ] 

Proposed questions for the State party:
· With reference to paragraph 61 of the State party’s report, please indicate the measures taken to ensure that no person is expelled to another State where there are substantial grounds for believing that he or she would be in danger of being subjected to enforced disappearance. (Art. 16)
· Please indicate whether before deporting a person to a country considered a safe country of origin, a thorough individual assessment is made of the risk that the person concerned might be subjected to enforced disappearance. (Art. 16)
2. Prevention of enforced disappearance in removal procedures based on a criminal deportation sentence

According to Article 350b of the Code of Criminal Procedure[footnoteRef:4] if a person sentenced to deportation lodges an application for international protection and the application is not manifestly unfounded, the judge presiding over the judicial chamber shall, at the request of the convicted person or even without such a request, suspend the execution of the sentence of deportation. The judge presiding over the judicial chamber shall notify the Ministry of the Interior about the suspension of the execution of the sentence of deportation and at the same time ask the Ministry of the Interior to inform him or her immediately once the proceedings on international protection are finalized, how the application was decided.   [4:  Act No. 141/1961 Coll., on Criminal Procedure, as amended.] 

Lodging an application for international protection does not therefore have an automatic suspensive effect on the execution of the deportation order pursuant to the Code of Criminal Procedure. On the other hand, according to the Asylum Act[footnoteRef:5] the stay of an asylum-seeker in the territory of the Czech Republic cannot be terminated based on an issued administrative or judicial decision, unless the applicant submitted another repeated application for international protection (usually the 3rd or consequent application of the applicant based on the same grounds as the previous applications).  [5:  Act No. 325/1999 Coll., on Asylum, as amended. ] 

While according to the Asylum Act at least the first and second application of the asylum-seeker automatically suspend the execution of a deportation order, the Code of Criminal Procedure requires the act of the judge presiding over the judicial chamber, who suspends the execution of the deportation order.  
The judge presiding over the judicial chamber orders the execution of the sentence to deportation. He or she proceeds pursuant to the provisions of the Code of Criminal Procedure and therefore would not automatically suspend the execution of the deportation order. For an applicant for international protection who is sentenced to deportation, it is unclear, how he or she shall proceed. It is unclear whether he or she is protected from removal while his or her asylum procedure is pending, whether he or she has to request the head of the senate for the suspension of the execution of his or her deportation order, or the head of the presiding judge would suspend it without an explicit request. 
On 6 November 2017, the Committee on the Elimination of Discrimination against Women requested Czechia pursuant to article 5, paragraph 1, of the Optional Protocol and rule 63 of the Committee’s rules of procedure, to refrain from expelling a female asylum-seeker to Ghana while her communication was under the Committee’s consideration.[footnoteRef:6] The case concerned a female asylum-seeker, who arrived to the transit area at the Vaclav Havel Airport in Prague. According to her account, she was trying to lodge an application for international protection, but the Alien Police ignored her application. She was then sentenced to deportation for presenting a forged document at the transit zone of the Vaclav Havel Airport in Prague.  [6:  Reference: CEDAW/OP/CZE (2), CE/BA/ak 121/2017.] 

The previous Public Defender of Rights proposed an amendment to Article 350b of the Code on Criminal Procedure that would unify the Code on Criminal Procedure with the Asylum Act (and the procedural directive[footnoteRef:7] as well) and ensure that lodging and application for international protection automatically suspends the execution of the deportation sentence.  [7:  Art. 9 of directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and withdrawing international protection (recast).] 

Proposed question for the State party:
· Please indicate, why does Czechia not unify the legislation and establish that an application for international protection, unless a repeated application, suspends the execution of a deportation sentence. (Art. 16)  

3. Prevention of enforced disappearance in extradition procedures

In relation to paragraph 63 of the State party’s report, a recent decision of the Czech Constitutional Court[footnoteRef:8] raises concerns whether risks related to human rights violations, including the risk of enforced disappearance, are properly assessed in extradition procedures. The case concerned eight beneficiaries of subsidiary protection[footnoteRef:9] whose extradition was requested by China. The Constitutional Court found in its decision that the lower courts have failed to thoroughly assess the risk of torture and other cruel, inhuman or degrading treatment in case of the applicants’ extradition to their country of origin by failing to obtain sufficient information on the imminent risk. Furthermore, the courts breached the rights of the applicants when they applied too high standards of proof of widespread practice or high probability (in terms of prison conditions and the circumstances of the criminal prosecution itself) and assessed diplomatic assurances as sufficient, although in reality they did not provide a sufficient guarantee to eliminate the real risk of ill-treatment.[footnoteRef:10]  [8:  Decision No. II. ÚS 2299/19 of 2 April 2020.]  [9:  Pursuant to directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted (recast).   ]  [10:  Ibid., paragraph 98. ] 


Proposed question for the State party:
· With reference to paragraph 63 of the State party report, please indicate how Czechia ensures that a person requested for extradition will not face enforced disappearance. (Art. 16)

· Please clarify how you ensure that sufficient information is obtained in order to properly assess the threat of enforced disappearance in extradition cases. (Art. 16)

· Please clarify how you assess whether diplomatic assurances in extradition procedures sufficiently guarantee the elimination of the real risk of human rights violations, such as enforced disappearance. (Art. 16) 

4. Prevention of enforced disappearance in refusal of entry procedures

The Czech Supreme Administrative Court dealt with the case of a Yezidi family of Kurdish origin from Iraq.[footnoteRef:11] The family (father, mother and four children) presented their valid travel documents with a valid Czech Schengen visa type C for the purposes of tourism at the border check conducted at the gate after exiting the aircraft from Istanbul at Vaclav Havel Airport. They were unable to present appropriate documentation justifying the purpose and conditions of their stay (such as documents in relation to accommodation or sufficient means of subsistence). The Police annulled their visa and refused their entry to the territory. Due to the refused visa and refused entry, the family was supposed to return to Istanbul on the same day. The mother destroyed the travel documents of all members of the family in order to prevent their removal. Once the Police realized that the family destroyed their travel documents, they initiated administrative removal proceedings, because the family was staying in the territory (which includes the airport’s transit zone) without a valid travel document and visa. Within the expulsion procedure, the family expressed that they only spoke Kurdish and the father spoke Arabic too. The police appointed an interpreter for the administrative removal proceedings and via the interpreter, the family applied for international protection in the Czech Republic. The family claimed that they have expressed their fear of return to Iraq already during the refusal of entry procedures, but as they spoke only Kurdish and Arabic, they were unable to communicate properly their fear to the Alien Police without an interpreter at this procedure.  [11:  Judgments of 20 December 2017, Ref. No. 10 Azs 212/2017-50 and 10 Azs 213/2017-47 and of 30 January 2017, Ref. No 9 Azs 217/2017-58. ] 

This case raised further concerns about the guarantees of the non-refoulement principle when foreign nationals are refused entry to the territory at the border. 
The previous Public Defender of Rights furthermore received in years 2016-2018 two complaints stating that the Alien Police ignored applications for international protection by foreign nationals who were refused entry to the territory at Vaclav Havel Airport in Prague.[footnoteRef:12] The Public Defender of Rights found the following shortcomings: 1. the Aliens’s Police at Vaclav Havel Airport is not trained to identify vulnerable persons and potential asylum-seekers; 2. Third-country nationals, who were subjected to a second line check[footnoteRef:13], had rarely access to an interpreter or legal assistance and were never informed by the police that they can apply for international protection if they fear return to their country of origin.[footnoteRef:14]  [12:  Case No. 2981/2016/VOP and Case No. 344/2018/VOP. ]  [13:  Pursuant to Article 8(5) of regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a Union Code on the rules governing the movement of persons across borders (Schengen Borders Code). Pursuant to Art. 2(13) of the Schengen Borders Code a ‘second line check’ means a further check which may be carried out in a special location away from the location at which all persons are checked. ]  [14:  Case No. 34/2017/NZ/NM. The report from 23 October 2017 is available in Czech language at: https://eso.ochrance.cz/Vyhledavani/Search.] 

On 26 July 2018, a follow-up meeting of the representatives of the Office of the Public Defender of Rights and the Directorate of the Foreign Police took place in Prague. The Directorate of the Foreign Police agreed to comply partially with the suggestions of the Public Defender of Rights. The Directorate of the Foreign Police agreed that the police officers operating at international airports would regularly undergo a training pursuant to the training modules of Frontex Agency. The training would focus on the identification of vulnerable persons, such as unaccompanied minors and victims of human trafficking, identifying potential applicants for international protection (whom they would inform about their right to apply for international protection). The police officers were further supposed to be trained to inform applicants for international protection about their rights and obligations and provide applicants with basic needs before they are placed in the airport’s reception center. 
As the training of the police officers would be a long-term measure, the Alien Police agreed to provide temporarily (until all police officers operating at international airports undergo training) at least to all foreigners who arrive from a specific country of origin, where it is likely that he or she is in need of international protection, with a UNHCR leaflet with information on international protection. The police was supposed to update this list regularly so that it reflects the list of countries with the highest recognition rate according to the latest quarterly Eurostat report. In case the person likely in need of international protection can read none of the languages in which the UNHCR leaflet is available, the Police will communicate with him or her via an interpreter. The previous Public Defender of Rights completed this inquiry on 22 January 2019. 
As countries with the highest recognition rate of being in need of international protection do not necessarily overlap with the countries where there is a real risk of enforced disappearance upon return, there might be still shortcomings in the refusal of entry procedures. 
The Council of the European Union recommended to the Czech Republic to ensure that English language training is obligatory for the officers operating at external borders as their current level of knowledge was found to hinder their performance in the first and second line.[footnoteRef:15] [15:  Council Implementing Decision setting out a recommendation on addressing the deficiencies identified in the 2019 evaluation of the Czech Republic on the application of the Schengen acquis in the field of management of the external border, in Brussels, 19 December 2019, 15008/19, Interinstitutional File 2019/0250 (NLE).] 

Proposed questions for the State party:
· Please indicate how you ensure that persons with genuine asylum claims arriving to international airports in Czechia are proactively informed about their right to seek international protection in the Czech Republic. Please clarify, whether the police officers have for this purpose a list of countries of origin, where it is likely that their nationals might be in need of international protection. (Art. 16)
· Please provide additional information on the measures taken to ensure strict compliance with the principle of non-refoulement under Article 16(1) of the Convention. Please specify whether a thorough individual assessment of the risk that a person might be subjected to enforced disappearance if returned to his or her country of origin is carried out when entry is refused at an international airport. (Art. 16) 
· Please indicate whether police officers who conduct border controls at international airports and may refuse entry to the territory are trained to identify vulnerable persons and persons who might be in need of international protection. Please also indicate whether police officers operating at international airports are informed about the international obligations following to the Czech Republic from this Convention. (Art. 23)
5. Prevention of secret detention without access to a speedy court review of its lawfulness
Foreign nationals willing to seek international protection in the Czech Republic who are already in the territory of the Czech Republic may lodge their application for asylum at the reception center in the territory (generally in Zastavka). The applicant may not leave the reception center until a) identification procedures are completed, b) a medical examination is completed, c) an identity card for the applicant has been issued, or d) quarantine or other measures related to the protection of public health are completed.[footnoteRef:16] The Ministry of the Interior shall carry out these procedures without undue delay.[footnoteRef:17]  [16:  Art. 46 of the Asylum Act. ]  [17:  Art. 46(3) of the Asylum Act. ] 

Applicants for international protection are therefore in fact deprived of their liberty for the sole reason that they lodged an application for international protection. Their detention is based on the above mentioned Art. 46 of the Asylum Act, while an individualized decision is issued only pursuant to Art. 46a of the Asylum Act, if the detention lasts longer than usual (in general 1-2 weeks). However, as there is no time limit for the primary deprivation of liberty pursuant to Art. 46 of the Asylum Act, applicants for international protection can only estimate how long they will be deprived of their liberty following their application for international protection. While there is a mechanism of speedy court review of a detention decision, asylum-seekers without an individualized decision have no access to a speedy court review of the lawfulness of their detention. The only possibility for asylum-seekers without a detention decision is to lodge an action against an unlawful interference of an administrative authority. As no time limits are set for this type of procedure, a decision is often issued months or even years after the action was filed. 
The previous Public Defender of Rights has conducted an inquiry into the deprivation of liberty of an applicant for international protection at the reception center for 22 days without receiving an individualized decision on detention. As the inquiry has not been closed to the day of submission of this document, I cannot provide you now with further details on the conclusions of the inquiry.[footnoteRef:18]   [18:  Case No. VOP/1963/2017.] 

Proposed question for the State party:
· Please clarify whether the deprivation of liberty of asylum-seekers in the reception center in Zastavka while the primary procedures are conducted pursuant to Art. 46(1) of the Asylum Act is considered as detention. (Art. 17)

· Please indicate whether asylum-seekers deprived of their liberty pursuant to Art. 46 of the Asylum Act receive a decision on their detention? Also, clarify how it is ensured that asylum-seekers deprived of their liberty pursuant to Art. 46 of the Asylum Act have access to proceedings at court, in order to review the lawfulness of the deprivation of liberty. (Art. 17)

Measures to provide reparation and to protect children against enforced disappearance (arts. 24-25)
 
6. Prevention of forced disappearance of unaccompanied minors
The number of unaccompanied minors in Czechia is relatively low.  According to the Office for International Legal Protection of Children, there were 38 unaccompanied minors in Czechia in 2019. During the same time period (1 January – 31 December 2019) 54 unaccompanied minors were placed in the Facility for Children of Foreign Nationals in Prague. There are now efforts to implement a more precise mechanism for keeping records of the number of unaccompanied minors in the territory of the Czech Republic as not all guardians met their obligation to report the presence of unaccompanied minors to the Office for International Legal Protection of Children.
Unaccompanied minors shall be placed in the Facility for Children of Foreign Nationals in Prague. Many unaccompanied minors leave the facility and no record is available on their subsequent whereabouts. In case an unaccompanied minor disappears from the Facility, it is immediately reported to the Czech Police. The Police announces a search in the national IS PATROS database and flags the unaccompanied minor as a “transit migrant”. The search for the unaccompanied minor lasts for 60 days[footnoteRef:19] or throughout the entire duration of the judicial decision (the preliminary injunction)[footnoteRef:20]. If the unaccompanied minor is not found within 60 days, the Police evaluates all the measures taken and informs the Authority for Social and Legal Protection of Children.  [19:  Information available from the document of the Ministry of Education, Youth and Sports, ref. no MSMT-3839/2015-3. Available at: http://www.msmt.cz/file/36612_1_1/, p. 10. ]  [20:  Further information available in European Migration Network, Study 2017, Czech Republic Member States’ Approaches to Unaccompanied Minors Following Status Determination, Published by the Ministry of Interior, 2018. ISBN 978-80-98655-98-7. Available at: https://ec.europa.eu/home-affairs/sites/homeaffairs/files/06a_czech_republic_uam_study_en.pdf, p. 132-136.] 

While these disappearances are presumed to be generally voluntary, the Study of the European Migration Network published in 2018 informs about a category of unaccompanied minors, who were victims of trafficking and exceptional cases of abduction. The same study stated that the Facility for Children of Foreign Nationals believed that it would be sensible to aim to work more intensively in the field of prevention of disappearances of unaccompanied minors. 
Proposed question for the State party: 
· Please specify the measures envisaged to ensure that information on unaccompanied minors are duly recorder.(Art. 25)

· Please clarify what measures to prevent enforced disappearance of unaccompanied minors from the Facility for Children of Foreign Nationals are implemented in the State party. Please provide information on the mechanisms of search for the disappeared unaccompanied minors. (Art. 25)  

In Brno, on 5 June 2020
Mgr. Monika Šimůnková v. r.
Deputy of the Public Defender of Rights
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