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From the Global Initiative to End All Corporal Punishment of Children, February 2019 


(a) About the Global Initiative to End All Corporal Punishment of Children
1. The Global Initiative (www.endcorporalpunishment.org) promotes universal prohibition and elimination of corporal punishment in fulfilment of states’ obligations under the UN Convention on the Rights of the Child and other international treaties. Our aims are supported by UNICEF, UNESCO, human rights institutions and international and national NGOs. Since 2002, the Global Initiative has regularly briefed the Committee on the Rights of the Child on this issue, and since 2004 has similarly briefed the Committee Against Torture, the Committee on the Elimination of Discrimination Against Women, the Committee on Economic, Social and Cultural Rights, the Human Rights Committee and the Human Rights Council; we have briefed the Committee on the Rights of Persons with Disabilities since the beginning of its work.

(b) Summary
2. Corporal punishment of children in the Cook Islands is unlawful in educational day care, schools and as a sentence for a crime but is not yet prohibited in the home, alternative care settings, non-educational day care settings and in penal institutions, in violation of the fundamental right of all children to protection from corporal punishment and other cruel or degrading forms of punishment. 
3. With reference to articles 7, 15, 16 and 17 of the Convention on the Rights of Persons with Disabilities, and in light of the particular vulnerability of children with disabilities to corporal punishment by adults, the jurisprudence of the UN treaty bodies, the emphasis on eradicating this form of violence given by the UN Secretary General’s Study on Violence against Children and the importance of the issue to achieving target 16.2 on ending violence against children in the 2030 Sustainable Development Goals, we hope the Committee on the Rights of Persons with Disabilities will:
· include the issue of corporal punishment in its List of Issues Prior to Reporting for the Cook Islands, in particular asking: “what steps are being taken to amend the Crimes Bill 2017 to remove the provision allowing the “lawful correction of a child” and insert an explicit prohibition of all corporal punishment of children?”
· recommend to the Government of the Cook Islands, in the Committee’s concluding observations on the second/third report, that “the Crimes Bill 2017 is enacted to explicitly prohibit all corporal punishment of children in all settings, including the home, and that measures are put in place to ensure the law is properly implemented”.

(c) Detailed briefing
The right of children with disabilities not to be subjected to corporal punishment
4. The Convention on the Rights of Persons with Disabilities confirms that children with disabilities should enjoy all human rights and fundamental freedoms on an equal basis with other children (art. 7). The Convention also states that all persons have the rights to freedom from torture or cruel, inhuman or degrading treatment or punishment (art. 15), to freedom from exploitation, violence and abuse within and outside the home (art. 16) and to respect for their physical and mental integrity (art. 17). The jurisprudence of treaty monitoring bodies, led by the Committee on the Rights of the Child monitoring the Convention on the Rights of the Child, is clear that these rights put an obligation on states parties to prohibit and eliminate all corporal punishment of children, including within the family. 
5. As confirmed in the UN Secretary General’s Study on Violence against Children, children with disabilities are particularly vulnerable to violence, including corporal punishment, and corporal punishment is a significant cause of impairment among children.[footnoteRef:1] Yet the obligation to prohibit corporal punishment is frequently ignored or evaded by governments. The near universal acceptance of violence in childrearing together with deeply held views that parents and other adults have a “right” to physically punish children can challenge efforts to achieve prohibition. It also means that corporal punishment – at least to some degree – is not readily perceived as violence in the same way as, for example, sexual and other socially unacceptable forms of violence. [1:  Pinheiro, P. S. (2006), World Report on Violence against Children, Geneva: United Nations. See also Krug E. G. et al (eds) (2002), World Report on Violence and Health, Geneva: World Health Organisation] 

6. The newly adopted Sustainable Development Goals under the 2030 Agenda include target 16.2 on ending all forms of violence against children. Violent punishment is the most common form of violence against children: ending it through the adoption and implementation of legislation prohibiting it in all settings including the home is critical. 

The legality of corporal punishment of children with disabilities in the Cook Islands
7. Corporal punishment of children in the Cook Islands is unlawful in educational day care, schools and as a sentence for a crime but it is still lawful in the home, alternative care settings, non-educational day care settings and in penal institutions.
8. Corporal punishment is lawful in the home. Article 61 of the Crimes Act 1969 states: “(1) Every parent or person in the place of a parent, and every schoolmaster, is justified in using force by way of correction towards any child or pupil under his care, if the force used is reasonable in the circumstances. (2) The reasonableness of the force used is a question of fact.” Article 64 covers excessive force. Children have some protection from violence and abuse under other provisions in the Crimes Act 1969, the Cook Islands Act 1915 and the Cook Islands Protection of Children Ordinance 1954. The Constitution states that no law in the Cook Islands shall be construed or applied “so as to impose or authorise the imposition on any person of cruel and unusual treatment or punishment” (art. 65), but this is not interpreted as protecting children from all corporal punishment.
9. The Crimes Act is being comprehensively reviewed by Crown Law with technical assistance from the Australian Government. In 2015 according to the Government’s report to the Committee on the Rights of Persons with Disabilities, the Crimes Act Amendment Bill 2013 provided for offences against children (art. 6(4)).[footnoteRef:2] Under examination by the Committee on the Rights of Persons with Disabilities in 2015, the Government drew attention to prohibition of corporal punishment in schools and acknowledged “there was a need to look into expanding prohibition to the family context as well”.[footnoteRef:3] As at March 2018, the Crimes Bill 2017 was being discussed in the Parliamentary Select Committee; its draft article 32 recognised the “lawful correction of a child” as a defence for the use of force on a child. Island and community consultations were being conducted and the Bill was envisaged “to be tabled in Parliament by the end of 2018 for enactment”.[footnoteRef:4]  [2:  18 February 2015, CRPD/C/COK/Q/1/Add.1 Advance Unedited Version, Reply to list of issues, pp. 11-12]  [3:  Committee on the Rights of Persons with Disabilities considers initial report of the Cook Islands, 10 April 2015, http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15819&LangID=E, accessed 29 April 2015]  [4:  7 March 2018, CEDAW/C/COK/Q/2-3/Add.1, Reply to list of issues, para. 6] 

10. The Family Protection and Support Act 2017 provides some protection from domestic violence but these provisions are not interpreted as prohibiting all corporal punishment of children, particularly in light of article 61 of the Crimes Act 1969 and draft article 32 of the Crimes Bill.
11. Corporal punishment is lawful in alternative care settings under the right of persons with parental authority to use force “by way of correction” in article 61 of the Crimes Act.
12. Corporal punishment is lawful in some but not all early childhood care and day care for older children, including for children with disabilities. Corporal punishment is prohibited in institutions providing early childhood education (for children under 5) in article 109 of the Education Act 2012 (see below). It is lawful in other early childhood care (nurseries, crèches, family centres) and day care for older children (day centres, after-school childcare, childminding, etc) under the provision for the use of force “by way of correction” in article 61 of the Crimes Act 1969.
[bookmark: OLE_LINK44][bookmark: OLE_LINK45]13. Corporal punishment is unlawful in schools. It is prohibited in the Education Act 2012, enacted in December 2012. Article 109 states: “(1) A person at an educational institution, or at an educational institution activity, must not – (a) verbally abuse a student of the institution; or (b) use physical force, by way of correction or punishment, against a student of the institution; or (c) require a student of the institution to do an act intended or likely to cause the student pain, severe discomfort, or humiliation.” The Act came into force in January 2013.
14. Corporal punishment is lawful as a disciplinary measure in penal institutions. There is no explicit prohibition of corporal punishment or as a disciplinary measure in penal institutions, and article 61 of the Crimes Act authorises the use of force “by way of correction”.
15. Corporal punishment is unlawful as a sentence for crime. There is no provision for judicial corporal punishment in the Prevention of Juvenile Crimes Act 1968 and the Criminal Justice Act 1967.

Recommendations by human rights treaty monitoring bodies and during the UPR
16. In 2015, the Committee on the Rights of Persons with Disabilities expressed concern that the law provides a defence to the use of force “by way of correction” and recommended that the Cook Islands legally prohibit all corporal punishment, including in the home.[footnoteRef:5]  [5:  15 May 2015, CRPD/C/COK/CO/1, Concluding observations on initial report, paras. 31 and 32] 

17. In 2012, the Committee on the Rights of the Child recommended to the Cook Islands that corporal punishment be prohibited in all settings, including the home.[footnoteRef:6] [6:  21 February 2012, CRC/C/COK/CO/1, Concluding observations on initial report, paras. 35 and 36] 
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