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INTRODUCTION 

This report is a submission by Transgender Equality Network Ireland (TENI) to the Country Report Task Forces of the United Nations (UN) Human Rights Committee (“the Committee”) on the occasion of its compiling a List of Issues on Ireland’s implementation of the International Covenant on Civil and Political Rights (“the Covenant”) at the 109th session taking place in Geneva, Switzerland, during October and November, 2013. 

The purpose of this report is to highlight the serious human rights violations which individuals in Ireland experience on the basis of their gender identity and intersex identity. The transgender and intersex communities remain largely marginalised in Irish society, and face both a heightened risk of violence and significant legal discrimination. According to a recent mental health report, 40% of transgender persons in Ireland have attempted to take their own life. This report draws the attention of the Country Report Task Forces to four significant violations of the Covenant: 

· Gender Recognition - Despite the Committee’s 2008 recommendations, Ireland continues to provide no mechanism – legal, judicial or administrative – by which transgender and intersex-affected persons may be issued with a new birth certificate that reflects their self-identified gender identity. The failure to recognise the gender identity of transgender and intersex individuals leaves these communities without formal legal status and significantly impacts upon their ability to access basic services such as social security benefits, education and transport.
· Intersex Rights – Intersex-affected persons in Ireland share many of the same discriminations to which transgender persons are subjected. In addition, widespread misunderstanding and the absence of a public conversation mean that intersex individuals experience increased levels of social invisibility and exclusion. The failure to reform Ireland’s birth certificate laws obliges intersex persons to live a legal gender the assignment of which they never consented to. Intersex children may be subject to invasive, irreversible gender-normalising surgeries without their agreement or knowledge.    
· Gender-based Violence – Transgender individuals experience a particularly high risk of gender-based violence, including serious physical and sexual assaults. Despite their particular vulnerability, transgender persons are not specifically included in Ireland’s national strategy for the prevention of gender-based violence. 
· Assignment in Detention Centres – Transgender persons may be held in detention centres which are inappropriate for their expressed gender identity. Where transgender individuals, particularly transgender women, are placed in a detention centre which does not conform to their expressed gender identity those individuals may be subject to cruel and inhuman treatment, including physical and sexual violence. 
Gender Recognition (arts. 2, 3, 16 and 26)
The Irish state has an obligation under the Covenant to legally recognise gender identity. In its 2008 Concluding Observations for Great Britain and Northern Ireland, the Committee welcomed that country’s adoption of the Gender Recognition Act, 2004.
 At the same session, the Committee called upon Ireland to “recognize the right of transgender persons to a change of gender by permitting the issuance of new birth certificates”.
 
Five years after the Committee published its 2008 recommendations, the Irish State has not yet introduced any method for transgender persons to be issued with a new birth certificate. Ireland is now the only country in the European Union that provides no mechanism whatsoever for the recognition of gender identity.
 Furthermore, following the Committee’s Concluding Observations in 2008, the Irish Government continued to contest the obligation to issue new birth certificates for a further two years in the Irish courts, finally withdrawing its Supreme Court appeal in June 2010. 

In May 2010, the Irish State established a Gender Recognition Advisory Group (GRAG),
 which issued a number of recommendations for legislation 14 months later in July 2011.
 At that time, gender recognition legislation was placed on the legislative programme under the ‘C’ category (meaning, that the Heads of Bill for legislation was expected to be published in 2012). Today, the legislation’s status is unchanged: it remains on the ‘C’ list for the following legislative year. 

Earlier this year, two Private Members Bills were drawn up to introduce gender recognition legislation (May 2013 - Aengus Ó Snodaigh, Sinn Féin; June 2013 - Senator Katherine Zappone, Independent). Both bills would provide progressive, rights-based gender recognition legislation for Ireland. The Department for Social Protection finally published their Draft Heads of Bill in July 2013. This publication, more than five and a half years after the Committee first called for action, is in fact only the first step in the legislative process. Indeed, it is conceivable that several additional years may now pass before a process for the issuance of new birth certificates is finally brought into Irish law. 

The failure to issue new birth certificates is a violation of arts. 2, 3, 16 and 26 of the Covenant and has a number of negative consequences for the transgender community in Ireland: 

(a) Access to services: Formal, legal recognition of one’s identity – by the issuance of an accurate and correct birth certificate – is the gateway for enjoying numerous foundational rights in Ireland. Irish transgender persons who, on the basis of their expressed gender identity, seek to avail of important public services are frequently denied access because the Irish state only recognises the sex and identity assigned to them at birth. In Ireland, obtaining, inter alia, social security, Personal Public Service Numbers and marriage certificates all require the presentation of a birth certificate. The failure of the Irish state to issue new birth certificates to transgender persons means that, in order to access these foundational services, transgender people must present an official document stating that they are somebody other than their true self. Transgender people in Ireland cannot access services on the basis of their self-identified gender, even if they have lived in that gender for the greater part of their life.


The current legal situation creates an impossible and unfair choice for Irish transgender persons: the right to self-determination and dignity, or economic 
survival. Some transgender individuals ultimately decide to forgo their most basic 
rights because of the impossibility of presenting in a gender identity not their own. Others choose to access services on the basis of their birth-assigned identity and frequently confront widespread bigotry and discrimination. 

(b) Restrictions on travel: The failure of the Irish state to issue new birth certificates restricts the ability of transgender people to travel. In this regard, journeys aboard can be particularly challenging. The 2008 Passports Act gives a transgender person the right to apply for a passport with their correct gender marker. However, the fact that a person’s birth certificate will not match the passport they are requesting means that issuing passports has, despite the existence of a clear legal right, become inconsistent and arbitrary. TENI has worked with people who have had difficulty obtaining a new passport. A transgender male who attempted to access a new passport but was told that not enough time had passed since his transition to apply for a passport with the male gender marker. When the individual tried to reapply with a female gender marker, he was told that he would need to provide “proof of use” of his female gender marker.
 In addition, many trans people are forced to pay the cost of a ten-year passport in order to obtain a two-year passport. 

(c) Discrimination by state and non-state actors: Lack of recognition legitimises discrimination. Examples of prejudice which transgender persons experience from state actors include inappropriate and degrading questions, refusals to respect expressed gender identity and wilful misunderstanding. A transgender woman told TENI how, while attending a community care clinic, a member of staff had insisted upon loudly and publically calling her by her former male name. The individual recalled how “the room was packed and the laughing and comments were unbearable.”
 One woman received a phone call from Social Welfare querying her change of name and gender. She explained her transition, and the government agent laughed, said ‘You’ll never be a woman!’ and then hung up.
 (TENI has heard several similar accounts from people across Ireland.) An Irish transgender woman returning from abroad recalled how her letters to update her Irish bank account and Social Welfare with her change of gender and name were ignored: “The Social Welfare Department sent me a tax certificate in my old male name and informed my new employer of the details.”

(d) Detrimental effect on young people: The failure to issue a new birth certificate may have an especially negative impact on transgender youth. Transgender youth are particularly vulnerable to peer bullying. The perpetuation of young transgender persons’ exclusion through the failure to legally recognise their gender identity reinforces the stress and isolation which Irish transgender youth often feel. TENI has documented the story of a young transgender male who is surrounded by supportive family and friends. However, he is currently required to wear a skirt into school each day because his Principal does not recognise his gender identity.

The refusal to issue new birth certificates also creates significant difficulties for transgender students in applying for university in Ireland. Transgender people regularly miss out on college placements, as the Central Applications Office (CAO), the body responsible for assigning university places in Ireland, is unable to cope with transgender identities. One student transitioned and subsequently decided to re-sit his Leaving Certificate Exam (Ireland’s end-of-secondary-level-education national exam). He gained the required grades for his chosen course of study. The grade the student achieved for English in his first examination results should have been carried over and added to his results the second time he sat the exam. However, the CAO noted the discrepancy in name and gender and assumed an error had been made. In such cases, the CAO office dismisses the application without query. The young man missed out on his college place. TENI has heard of several such cases.

The Government’s Draft Heads of Bill for gender recognition excludes people under the age of 18 from applying for the rights contained within. This is in conflict with the recently passed Children's Referendum, where the Irish people voted to amend Article 42A of the Constitution to read: "The State recognises and affirms the natural and imprescriptible rights of all children and shall, as far as practicable, by its laws protect and vindicate those rights."  
Recommended Questions for the Irish State: 

· Why has the State party, despite the recommendations of the Committee in its 2008 Concluding Observations, failed to enact any procedure by which transgender persons may be issued with a new birth certificate that reflects their self-identified gender?

· Considering its exclusion of all people under the age of 18 from Gender Recognition, how is the State ensuring that the rights of intersex and transgender children are being protected and vindicated?
· Please describe in detail the measures that the State party taken, in the absence of a formal procedure for issuing a new birth certificate, to ensure that transgender persons do not experience discrimination in their enjoyment of basic services, such as social security?
· Why did the State party, despite the recommendations of the Committee in its 2008 Concluding Observations, continue to contest its obligation to issue a new birth certificate to transgender persons in the Irish courts until 2010? 

Intersex Rights (arts. 2, 3, 7, 16 and 26)

“Intersex” is a general term used for a variety of conditions in which a person is born with a reproductive or sexual anatomy that does not seem to fit the typical definitions of female or male.
 Although no official statistics exist, it is believed that one in every two hundred Irish births exhibits some characteristic of an intersex condition. Despite the frequency of occurrence, intersex-affected persons remain highly marginalised in Ireland. Intersex individuals experience many of the same discriminations and abuses suffered by transgender people. In addition, a lack of public awareness and widespread misunderstanding render the Irish intersex community largely invisible and leave intersex persons vulnerable to human rights violations not known to LGBT persons. Indeed, while the information discussed below speaks to identified examples of discrimination, it is the wider national silence on intersexuality, perhaps more than any specific law or practice, which facilitates the exclusion and abuse of intersex individuals.  

Like transgender persons, intersex individuals are negatively affected by Ireland’s current birth certificate regime. Intersex persons have no control over the sex assigned to them on their birth certificate; no attempt is made to wait and see the identity which an intersex child may develop before assigning a sex. Where a child is born with ambiguous genitalia, a decision as to sex is made, with either the “male” or “female” box being ticked. Thereafter, the child’s legal identity is determined, with no opportunity for amendment and no regard as to how that decision will fundamentally affect the way the child accesses vital services during their life.

A 2009 Irish High Court case illustrates the difficulties encountered through lack of Recognition, even at an early age. In S v The Adoption Board,
 an intersex-affected child, whose adoption certificate carried the female gender marker but who identified as male, was unable to access pre-school education. The local boy’s preschool would not accept him because of his adoption certificate and the local girl’s preschool would not accept him because he clearly identified as a boy. The adoption board stated that there was no legal mechanism in Irish law for amending the child’s certificate. The family petitioned the High Court and, ultimately, the judge permitted the amendment. However, the case highlights the considerable stress and obstacles that the lack of legislation creates for intersex-affected persons and their families in Ireland. 
The initial recommendations of the Gender Recognition Advisory Group excluded intersex-affected people from accessing the rights contained within gender recognition,
 and the State’s Draft Heads of Bill lists ‘transitioning’ among the criteria for Recognition applicants (thereby excluding intersex persons, whose bodies develop naturally and do not transition). Dr Tanya Ni Mhuirthile, a leading expert on intersex issues in Ireland commented, “to deliberately exclude intersex individuals from any proposed scheme for gender recognition in Ireland is to knowingly enshrine a discrimination into Irish law and thus [to] fundamentally undermine any claim of such a scheme to be rights compliant.”
 

A particularly troubling aspect of the treatment of intersex infants is the performance of so-called gender-normalising surgery, an example of torture under art. 7 of the Covenant. These surgeries, which are carried out on healthy bodies without the informed consent of the infant involved and without regard to the fact that the infant may develop a gender identity other than their assigned sex, are often performed in order to ease the concerns of distressed parents. In the majority of cases, the infants have normal, healthy bodies and medical intervention is unnecessary. In his 2013 report, the United Nations Special Rapporteur on torture and other cruel, inhuman and degrading treatment or punishment expressly condemned non-consensual gender normalizing surgeries.
 He stated that:

 “Children who are born with atypical sex characteristics are often subject to irreversible sex assignment, involuntary sterilization, involuntary genital normalizing surgery, performed without their informed consent or that of their parents, in an attempt to fix their sex, leaving them with permanent, irreversible infertility and causing severe mental suffering.”

In its 2011 Concluding Observations, the United Nations Committee against Torture called upon Germany to “ensure the effective application of legal and medical standards following the best practices of granting informed consent to medical and surgical treatment of intersex people, including full information, orally and in writing, on the suggested-treatment, its justification and alternatives.”
 It also recommended that Germany “educate and train medical and psychological professionals on the range of sexual and related biological and physical diversity.”
 

TENI has heard anecdotal evidence that gender-normalizing surgeries are carried out on intersex children in Irish hospitals. One of the major difficulties is the secretive nature of the process and the dearth of academic research. Gender-normalizing surgery remains an area dominated by the Irish medical profession and, thus far, there has been little or no room for consultation with the intersex community - the very people most affected by this form of medical intervention. 

Ireland must provide greater clarity on the gender-normalizing surgeries performed on intersex children. While international law places a clear obligation on the Irish state to restrict non-consensual and unnecessary surgeries, it will not be possible to formulate any alternative rights-observant policy on the treatment of intersex children until the full extent to which gender-normalizing surgeries are carried out in Ireland is known. A starting point may be greater dialogue between medical professionals and the representatives of the intersex community, with Any decision to medically intervene must be centred on the best interests of the child. Such interests can only be gauged by consulting with individuals who have been subjected to gender normalizing surgery and understanding the effect of that intervention on their lives. 

Recommended Questions for the Irish State: 

· Where a child is born with ambiguous genitalia in Ireland, who makes the decision as to how that child will be assigned a sex on a birth certificate? To what extent, does the decision process allow for the input/consent of the child concerned? 

· Where it is later discovered that an intersex-affected person does not identify with the sex assigned at birth, what legal provisions exist for the recognition of that person’s gender identity on official documents, including a birth certificate?  

· To what extent do gender-normalizing surgeries take place in Ireland? Who makes a decision to perform gender-normalizing surgeries? Are gender-normalizing surgeries permitted where the infant concerned is healthy and there is no medical-based requirement for intervention? To what extent do decision-makers respect the consent of the infant? 

Gender-based Violence (art. 3)

In its State Report, Ireland refers to both the creation of a National Office for the Prevention of Domestic, Sexual and Gender-based Violence and the introduction of a National Strategy on Domestic, Sexual and Gender-based Violence 2010-2014.
 The overall aim of the strategy is stated as being the promotion of a strong framework for sustainable intervention to prevent and effectively respond to domestic, sexual and gender-based violence.
 TENI welcomes both of these developments as important steps in addressing the scourges of gender-based violence. However, TENI is gravely concerned at the apparent omission of transgender persons from the mandate of both of these programmes. The failure to include the transgender community, a group which is particularly at risk of violence, in any national prevention strategy only serves to further isolate these persons and to increase their vulnerability to gender-based abuse. 

Transgender persons in Ireland are subject to a heightened risk of emotional, verbal and physical violence. In the 2009 report Transphobia in Ireland, researchers concluded that the failure to legally recognise gender identity “perpetuates continuing discrimination, exclusion and marginalisation. This lack of support impacts negatively on the prevention of discrimination against trans people.”
 TENI has documented numerous instances of individuals in Ireland experiencing extreme verbal and physical abuse because of their transgender identity. In one incident, a transgender person was pulled off their stool in a bar by two males, and dragged into the middle of the floor where their attackers continuously jumped on their face.
 In another, a 19-year-old transgender man was assaulted and raped on his way home from celebrating his Leaving Certificate Results: “[the rapist] told me that this was for my own good and that his penis inside me would cure me of any ungodly thoughts and that in the next few days I would no longer have the desire to be a tranny.”

Transgender persons experience gender-based violence because they are perceived both to challenge gender norms and to question the validity of society-imposed gender binaries. Where a transgender person is the victim of domestic, physical or sexual violence, that abuse is no less related to power and gender-domination than violence involving a cisgender individual.
 As the horrific rape discussed above illustrates, it was the victim’s identification with a gender other than the sex assigned to him at birth which was the catalyst for the brutal attack. Any strategy adopted by the Irish State to combat gender-based violence must include transgender persons and incorporate specific policies which cater for their needs and particular vulnerabilities. A trans-inclusive anti-violence strategy should include, but not be limited to: 

(a) Recognising self-identified gender: Where a transgender person is the victim of domestic, physical or sexual violence, the Irish authorities must recognise the individual’s self-identified gender identity. Failure to respect a victim’s gender can lead to the mis-categorisation of violent crime and downplaying the role of gender in abuse against the transgender community in Ireland. Where a transgender female is physically attacked by a male assailant, this is not a crime involving two individuals of the same gender. Irrespective of the victim’s right to have her gender identity formally recognised in Irish law, it is vital that, for the specific circumstances of the attack, Irish law enforcement authorities accept that the victim was assaulted as a female. Treating the victim as her birth assigned sex and framing the crime as between two males ignores the reality that violent crime committed by men against transgender women exhibits all the same characteristics of gender bias and hate present in attacks by men on cisgender women. Failure to recognise the gender identity of a transgender person also risks producing false positives in terms of gender-based crime statistics in Ireland. If attacks on transgender persons are not treated as gender-based violence, this creates an artificially low record of the number of gender-based crimes. 

(b) Collecting disaggregated data: Linked to the importance of accurately categorising violence (above) is the requirement to produce disaggregated data, highlighting the characteristics and frequency of violent crime committed against the Irish transgender community. Gender-based violence is a broad concept. It takes many forms, and can affect different communities in radically different ways. Irish policy makers who seek to counteract gender-based violence cannot introduce one-size-fits-all solutions but rather must adopt a nuanced approach which reflects the myriad consequences which gender-based violence can have on an individual’s life. The starting point for any nuanced policy is a clear understanding of the different forms of gender-based violence which exist in Ireland. This can only be achieved by the collection of complete data, disaggregated by characteristics such age, gender of attacker, etc. As a particularly at-risk group, transgender persons must be included in the collection of disaggregated data. In order to counteract violence against transgender persons, it is important for policy makers to understand, inter alia, the extent to which transgender persons are affected by gender-based violence, the members of the community most at-risk, the main perpetrators of violence and the effect which gender-based violence has on individuals’ lives. By recording these statistics annually, Irish authorities can begin to implement meaningful strategies to prevent violence against transgender persons and can gauge, on a yearly basis, the success of their various policies.  

Recommended Questions for the Irish State: 

· Do transgender persons come within the mandate of organisations and strategies established to counteract gender-based violence in Ireland? 

· What measures has the Irish State taken to ensure the prevention, investigation and prosecution of violent crimes committed against transgender persons? 

Detention Centres (art. 7) 

Article 7 of the Covenant provides that no persons shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In his 2001 report, the United Nations Special Rapporteur on the question of torture and other cruel, inhuman or degrading treatment or punishment stated that “transsexual and transgendered persons, especially male-to-female transsexual inmates, are said to be at great risk of physical and sexual abuse by prison guards and fellow prisoners if placed within the general prison population in men’s prisons.”
 In her 2011 report, the United Nations Special Rapporteur on the Independence of judges and lawyers stressed “the plight and extreme vulnerability of transgender male-to-female persons who, in most circumstances, will be imprisoned in male detention facilities, even though they identify with the female gender”. She recommended that “States consider taking appropriate measures to avert further victimization of transgender persons in detention.”

Placing a transgender person in a gender-segregated detention facility which does not respect their self-identification is, first and foremost, a violation of that person’s right to self-determination. However, in many circumstances, incorrectly assigning a transgender person to a detention facility may also have severely negative effects for that individual’s safety and may expose the person to conduct which constitutes torture or inhuman treatment. Verbal abuse, physical assaults and sexual violence are all real threats which transgender persons face when placed in an incorrect detention facility. Transgender women who are placed in male detention centres are particularly at-risk in this regard. The researchers for Transphobia in Ireland note that:
“The Irish prison service does not have a formal policy for transgender people. According to anecdotal reports, at least two transgender women have been imprisoned in make facilities in Ireland which raises further serious questions regarding human rights violations by the State”
 

TENI has also been contacted by a number of individuals who have been incorrectly assigned to detention centres which do not respect their gender identities. These cases are clear violations of the Covenant and the Irish State must take immediate action to prevent similar abuses from occurring in the future. 

Recommended Questions for the Irish State: 

· On what basis are individuals assigned to gender-segregated detention facilities in Ireland? To what extent do detention authorities take account of a person’s gender identity when assigning that person to a gender-segregated detention facility? 

· What specific measures has the Irish State put in place to protect transgender persons from verbal, physical and sexual violence when they are placed in a segregated detention facility that does not match their gender identity? 

Summary of Recommended Questions for the Irish State

· Why has the State party, despite the recommendations of the Committee in its 2008 Concluding Observations, failed to enact any procedure by which transgender persons may be issued with a new birth certificate that reflects their self-identified gender?

· Considering its exclusion of all people under the age of 18 from Gender Recognition, how is the State ensuring that the rights of intersex and transgender children are being protected and vindicated?
· Please describe in detail the measures that the State party taken, in the absence of a formal procedure for issuing a new birth certificate, to ensure that transgender persons do not experience discrimination in their enjoyment of basic services, such as social security?
· Why did the State party, despite the recommendations of the Committee in its 2008 Concluding Observations, continue to contest its obligation to issue a new birth certificate to transgender persons in the Irish courts until 2010?
· Where a child is born with ambiguous genitalia in Ireland, who makes the decision as to how that child will be assigned a sex on a birth certificate? To what extent, does the decision process allow for the input/consent of the child concerned? 

· Where it is later discovered that an intersex-affected person does not identify with the sex assigned at birth, what legal provisions exist for the recognition of that person’s gender identity on official documents, including a birth certificate?  

· To what extent do gender-normalizing surgeries take place in Ireland? Who makes a decision to perform gender-normalizing surgeries? Are gender-normalizing surgeries permitted where the infant concerned is healthy and there is no medical-based requirement for intervention? To what extent do decision-makers respect the consent of the infant? 
· Do transgender persons come within the mandate of organisations and strategies established to counteract gender-based violence in Ireland? 
· What measures has the Irish State taken to ensure the prevention, investigation and prosecution of violent crimes committed against transgender persons? 
· On what basis are individuals assigned to gender-segregated detention facilities in Ireland? To what extent do detention authorities take account of a person’s gender identity when assigning that person to a gender-segregated detention facility? 
· What specific measures has the Irish State put in place to protect transgender persons from verbal, physical and sexual violence when they are placed in a segregated detention facility which does not match their gender identity? 
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