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INTRODUCTION

1.

This alternative report for the UN Committee on Economic, Social and Cultural Rights (hereinafter: “the Committee”)
is intended to assist with its fourth periodic review of Ireland in February 2024. It is written by the Irish Council for
Civil Liberties (ICCL), an Irish based NGO with a broad mandate to promote and protect human rights in Ireland and
a particular focus on criminal justice, civil society freedoms, equality and digital rights.

This report - grounded in our previous submission to inform the List of Issues (hereinafter “LOIs")" - is not a
comprehensive response to every issue raised in the adopted LOls. Rather, we focus on those issues included in the
LOls that fall under our mandate, as well as providing information on additional issues for consideration. This report
should be read in conjunction with Ireland'’s fourth periodic State report (August 2021) and Ireland’s Replies to the
LOls (October 2023). We also note the additional information sent by fellow civil society organisations.

Ireland’s exponential growth in GDP? over the years since it adopted ICESCR has not translated into a proportionate
realisation of economic, social and cultural (ESC) rights3. The State is obliged under the International Covenant on
Economic, Social and Cultural Rights (hereinafter “the Covenant”) to take steps towards the progressive realisation
of ESC rights “to the maximum of available resources”. ICCL stresses that the word “progressive” does not excuse an
extreme lag in realising socio-economic rights in Ireland*. This realisation of rights still has huge margins of
expansion including inter alia the right to housing, the right to both physical and mental health, gender equality and
access to reproductive care.

Marginalised groups such as asylum seekers, Travellers, Roma, transgender people and persons with disabilities still
do not enjoy equal protection of their ESC rights in law or in practice®. We note with concern that Ireland is currently
facing a growth of far-right (particularly anti-immigrant?) actions exploiting among other factors socio-economic
discontent’.

The pandemic exacerbated the growing inequalities in Irish society®. Where relevant, information pertinent to Covid-
19 and State responses are included in the sections below. ICCL recognises the steps taken during the State’s
response to the pandemic to protect a range of economic and social rights, in particular in the areas of housing,
health and income maintenance’. Many of the measures introduced during the pandemic response can be regarded
as progressive steps to protect ESC rights'®. However, the State’s decision to not continue some of these initiatives
renders them ineffective in the medium to long-term realisation of rights'". Ultimately, the pandemic has shone a
light on a systematic failure to provide all people in Ireland their ESC rights.

GENERAL INFORMATION

Domestic Application of ICESCR in Ireland

6.

10.

1.

ICCL is concerned that the legal protection of ESC rights in Ireland is weak. For three review cycles now the
Committee has recommended Ireland should incorporate ICESCR into domestic law. This has not yet happened,
and based on the State response to the LOls, there is no plan to act on the recommendation. Similarly, despite
Committee recommendation, the ratification process of the Optional Protocol to ICESCR has yet to be concluded.
The State referenced the fact that Ireland is a dualist state and that the substance of a number of the rights contained
in the Covenant is protected in the Constitution and by legislation. In reality the State has consistently failed to
provide constitutional recognition of ESC rights. While some ESC rights can sometimes be protected via the
Constitution, this is not satisfactory as it does not protect the extensive set of rights under the Covenant. ICCL is not
aware of the State conducting any genuine exploration as to how best to protect ESC rights within the Irish domestic
framework.
Superior Courts referred to ICESCR only a handful of time, with references limited to the rights contained in the
ICESCR and not its application'®. There are no “significant justiciable dimensions” of ESC rights.'® ICCL is deeply
concerned about the lack of justiciable remedies for ESC rights, and that the State has not offered a reasonable
explanation as to why this is this case.
In terms of training, the Judicial Council was established pursuant to the Judicial Council Act 2019. The Council’s
role is to provide judicial training and this should include ESC rights. The State ought to ensure the Council has
adequate funding to fulfil its mandate. More clarity is needed on which indicators are used by the State to conclude
that there is relatively high degree of awareness of ESC rights across the judiciary, legal professions, academia and
CSOs.
Following a 2014 Constitutional Convention' that recommended constitutional amendment to provide ESC
protections, a Private Members Bill has been debated at the Oireachtas (Irish Parliament) on three occasions without
success and is currently stalled before the Oireachtas. The Bill would call for a referendum to enshrine ESC rights in
the Irish Constitution. ICCL notes that the State makes no reference to the Constitutional Convention nor to the Bill.
The State should:

e Acton previous Committee recommendations to take all appropriate measures to ensure direct applicability

of Covenant provisions, including through incorporation of the Covenant in its domestic legal order, and
enhanced training for judges, lawyers and public officials.



Y

FOR ALL OUR RIGHTS. NO EXCEPTIONS.

e Conclude the ratification process of the Optional Protocol to the International Covenant on Economic, Social
and Cultural Rights.

e Take all reasonable steps to make ESC rights justiciable.

e Give action to the 2014 Constitutional Convention recommendations to amend the Constitution to
strengthen the protection of ESC rights.

e Provide adequate financial resources for training for the Judicial Council, to staff its training function, and
engage with external experts as necessary.

Consultation with Civil Society in the Development of Legislation and Policy

12. While we welcome the State practice to often launch public consultation to seek civil society views to develop
legislation and policies, researchs by ICCL shows that the CSOs perception of the impact that such processes have
is generally ineffective, pointing to a lack of consistency in stakeholder engagements by various state bodies, both
in terms of methodologies and outcomes. There is a perception that organisations in receipt of state funding cannot
be as critical of the State as they would like to be for fear of having funding withdrawn. This has a negative impact
on the development of policy. We note with concern that after the closing of public consultation processes, the State
often fails to provide updates on the status and outcome of the consultations.

13. The State should:

e Adopt a consistent approach to engagement with civil society through the development of statutory
guidance for stakeholder consultations. These should be underpinned by the right to freedom of expression
and the right to public participation.

e Carry out a comprehensive analysis of the civic space to further identify issues with respect to civil society
consultation.

Business and Human Rights
14. The National Action Plan on Business and Human Rights (2017 - 2020)'¢ finished at the end of 2021. A review of the
Plan'” - outlining a long list of recommendations for the development of the Second Plan - was undertaken in the
same year. Consultation on the Second Plan took place in 2023'8. To date, there is no clarity around the timeframe
for the reiteration of the Plan.
15. The State should:
e Expedite and provide a clear timeframe for the publication of the Second Action Plan on Business and
Human Rights.
e Provide remedies for human rights abuses committed either in Ireland or abroad by companies based in
Ireland.

Data Collection

16. Despite a clear Committee recommendation in the last cycle', information on disaggregated data requested by the
Committee is either entirely or partially missing in the report and in the reply to the LOIs??. We note that this not
come as a surprise as disaggregated data collection in Ireland is inadequate in all areas.

17. The State should:

e Ensure that disaggregated data collection mechanisms in all areas of public administration are in place and
use the data to inform and monitor the actual and progressive realisation of ESC rights.

ARTICLE 2: PROGRESSIVE REALISATION OF RIGHTS AND NON-DISCRIMINATION

Maximum Available Resources

18. The 2015 Committee recommendation for human rights impact assessments in the State’s policymaking process,
particularly relating to Covenant rights, has not been followed?'. Broadly speaking, evidence-based human rights
proofed legislative reform is needed.

19. While no reference to this is made by the State in the reporting documents, we note the ongoing discussions on an
official review of the State response to the pandemic??. ICCL has called on the government repeatedly during and
after the pandemic response to engage in a human rights impact assessment of the State response to the
pandemic?®. Such a review is vital to ensure any future emergency response is informed by lessons learned. The
review should include a human rights impact assessment and consider the impact of Covid and State measures
(including vaccine passes??) on a wide set of rights?®, an assessment of the use of emergency powers and consider
the disproportionate impact of the pandemic and State response on at-risk groups, including older people, people
with disabilities and people in Direct Provision?®. This is also an opportunity to undertake an assessment of the extent
to which the response complied with Ireland’s human rights obligations.

20. The State should:

¢ Committo implement human rights impact assessments in its policymaking process and certify all legislation
and policies that may impact rights as human rights compliant.



)

FOR ALL OUR RIGHTS. NO EXCEPTIONS.

e Conduct a human rights impact assessment of Covid-19 and State responses, including the use of
emergency powers and an assessment of the extent to which the response complied with international,
regional and domestic human rights obligations, and take into account the disproportionate impact on at-
risk group. Such a review should focus on learnings and embrace the principle of “build back better”.

Non-Discrimination

21.

22.

23.

24.

25.

26.

27.

28.

29.

ICESCR's anti-discrimination clause is pivotal to Ireland’s work towards the greater realisation of ESC rights. Many of
the issues in this report have a discriminatory and often intersectional dimension that should underpin the review.
In July 2021, six years after the Committee recommendation to include all grounds for discrimination set out in the
Covenant, the State launched a consultation on the first comprehensive review of the Equality Acts?’. The findings of
the consultations are still unpublished. The Review must respond to the lived experiences of discrimination of
marginalised group by introducing new grounds (including socio-economic status, sex characteristics, the
prohibition of intersectional and multiple discrimination) and by expanding existing grounds (including the
recognition of all carers, gender identity and gender expression and the strengthening of the obligations to provide
reasonable accommodation to people with disabilities). The review should include a detailed examination of the
introduction of additional grounds such as discrimination based on criminal conviction and address access to justice,
effective remedies, remove unnecessary exemptions and procedural barriers?®.

While welcoming the progress of the Criminal Justice (Incitement to Violence or Hatred and Hate Offences) Bill 2022,
mentioned in the State reply, we stress the need to ensure that the Bill is proportionate in striking a balance between
the different rights at stake?? and that criminal law is only seen as a matter of last resort especially for hate speech®.
The inclusion of new protected grounds (disability, gender as including gender expression and gender identity,
descent, sex characteristics and the inclusion of Travellers under the “national or ethnic group” ground) in addition
to those previously recognised under the Prohibition of Incitement to Hatred Act 1989 3 is very positive. The State
should consider the inclusion of additional characteristics (e.g. migration status), as well as ensuring the definitions
of the protected characteristics are updated and fit for purpose (e.g. by explicitly including non-binary people and
perceived membership to a protected group as well as actual membership)®2.

For new hate crime and incitement to violence or hatred legislation to be effective and widely understood, the State
should introduce proper implementation measures, keep legislative and actions under review and launch a
widespread public awareness campaign, as well as keep legislative and policy actions under review. While a
commitment was made in relation to a public campaign, the State has yet to respond to the civil society call for the
adoption alongside legislation of an action plan to combat hate crime and hate speech beyond criminal law33. While
noting positive measures such as the introduction of new recording options on the Garda crime reporting system
PULSE®*, the availability of disaggregated data on causes and experiences of hate crime and hate speech is still
limited®. Hate crimes and non-crime hate incidents are widely underreported.

We note the relevance of the explicit inclusion of Travellers in the upcoming hate crime legislation as a positive
development in relation to the 2015 Committee recommendation to recognise Travellers as an ethnic minority. No
progress was made to include Travellers as an ethnic minority in anti-discrimination legislation3¢.

A recent report on the evaluation of the three national equality strategies evidenced a failure to apply sufficient
attention and effort to the implementation phase and a failure to adequately address intersectionality in the
development of public policy.?” Existing strategies and action plans should be fully implemented and resourced.
Where relevant, new strategies should be developed, and all strategies and action plans must be drafted and
implemented in strong collaboration with relevant communities and civil society organisations. The new National
Action Plan Against Racism3® - published after 15 years since its predecessor - is a welcome development in
addressing systemic and institutional racism but it should be fully implemented to have a lasting impact, including
by ensuring its full resourcing and annual monitoring, review and evaluation®’.

Different groups in Irish society see their ESC rights consistently denied. Travellers and Roma, people with
disabilities, transgender people and asylum seekers are amongst the people suffering the most from the systemic
problems addressed in other sections. We note here that several Ukrainians are beneficiaries of temporary
protection in Ireland. Civil society reported significant differences in access to healthcare, labour and education
between Ukrainians with temporary protection and other asylum seekers in Ireland and urged the State to applying
some of the successes of the Temporary Protection Directive for other asylum seekers.®? The difference in treatment
was also remarked during the last UN Human Rights Committee State review*' under ICCPR.

ICCL welcomes the fully commenced Assisted Decision-Making (Capacity) Act (2015) and the Assisted Decision-
Making (Capacity) (Amendment) Act 2022. Practically, this means the Decision Support Service is now operational,
the system of wardship has ended as no new applications can be made following April 2023, and current Wards of
court will have their cases reviewed. ICCL welcomes that persons who can be involuntarily detained under section
3(1)b) of the Mental Health Act*? enjoy the statutory right to have a legally binding advanced healthcare directive.
However, those who are involuntarily detained under Section 3(1)(@)*® are currently denied the right to a legally
binding advanced health care directive.

2023 marked the 30th anniversary of the decriminalisation of consensual sexual acts between men in Ireland. Taking
a positive step to fulfil its commitments*, in December 2022 the State launched a public consultation on the
introduction of a scheme to disregard convictions for certain qualifying offences related to consensual sexual activity
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between men (the "Disregard Scheme”). ICCL welcomed this development noting that similar schemes have been
introduced in other countries with history of criminalisation. It is essential that the Disregard Scheme is developed
adopting a human rights-based approach and is underpinned by human rights and equality principles. Additional
measures should also be considered for a comprehensive State recognition and reparation for the damage
criminalisation inflicted upon members of the LGBTI+ community.*® ICCL is not aware of any significant development
since the publication of the final report on the consultation*.

The State should:

e Expedite the ongoing review of the Equality Acts, expand the list of discrimination grounds, in particular the
socio-economic status, and ensures access to justice, effective remedies, removing unnecessary exemptions
and procedural barriers.

e Progress new legislation on hate crime and extreme hate speech ensuring it is in line with human rights law,
keep legislation under review, implement it properly, ensure it is widely understood through a public
awareness campaign and commit to a comprehensive action plan to tackle hate crime and hate speech
beyond criminal law.

e Fully implement, properly resource, and keep under active review strategies and action plans in close
collaboration with civil society and marginalised communities. Evaluate, monitor and review the NAPAR on
an annual basis.

e Tackle intersectional discrimination through legislation and policies.

e  Prioritise the publication of the Draft Heads of Bill to Reform the Mental Health Act and ensure the Draft
Heads of Bill extends the right to a legally binding advanced health care directive for persons involuntarily
detained under section 3(1)(a) (the risk ground) of the Mental Health Act.

e Putthe Disregard Scheme in place, as well additional measures for a comprehensive State recognition and
reparation for the damage criminalisation inflicted upon members of the LGBTI+ community in Ireland.

ARTICLE 3: EQUALITY BETWEEN MEN AND WOMEN
Gender Equality (Art. 3 & 6)

31.

32.

33.

34.

In 2021 the Citizens' Assembly on Gender Equality recommended three amendments to the Irish Constitution?’. The
Special Oireachtas Committee on Gender Equality recommended the State to hold a referendum in 2023 to give
effect to the Citizens' Assembly recommendations on constitutional change and provided proposed wording*.
Following consideration of an Interdepartmental Group*’ and with significant delay, the referendum date was
announced for 2024 International Women'’s Day and the Bills containing the referendum questions published*°. We
note that the final wording put forward by the State in relation to “family” and “care” differs significantly to the
wording proposed by the Oireachtas Committee and diverges from the recommendations of the Citizens’ Assembly
on Gender Equality. Clarity on the practical legal effects of the constitutional changes should be provided by the
State as a matter of priority®', as well as a rationale for the wording.

The upcoming referendum excludes changes to the equality provision (article 40.1). While there is merit in the
decision not to proceed with the sole inclusion of sex as a discrimination ground®?, the State should still commit to
a review of article 40.1 to address the weaknesses in the constitutional equality guarantee which has been
interpreted in a very restrictive manner by the Superior Courts and in a way that has rarely been beneficial for
disadvantaged groups®. This will require in-depth analysis and consultation with experts, civil society and
marginalised groups.

Beyond constitutional change, the Citizen's Assembly issued forty-two other recommendations to advance gender
equality, including in the areas of social protection, leadership in politics, public life and the workplace and pay®.
The State still has to respond to these recommendations. Women are under-represented in political and public life
and decision-making roles within the private sector. * The gender pay gap persists®®. The government should
address the shortfalls in the implementation of the National Strategy for Women and Girls (NSWG) 2017-2020 and
to set out a timeframe for the publication of a new strategy®’. No reference to a new strategy is included in the State
reply to the LOls.

The State should:

e Provide clarity on the rationale of the wording and practical legal effects of the proposed constitutional
changes as a matter of priority and commit to a time-bound review of article 40.1 that includes in depth
analysis and consultation with experts and people with lived experience, particularly minoritised and
marginalised groups.

e Respond to all Citizens’ Assembly recommendations on gender equality.

e Ensure that in advancing gender equality all those affected by gender inequalities are actively consulted,
ensuring an intersectional approach, including by actively encouraging women in minoritised groups to
participate in decision-making processes.

e Address the shortfalls in the implementation of the National Strategy for Women and Girls and provide a
timeframe for a new strategy.
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e  Ensure the Gender Pay Information Act is fully implemented and take additional measures for those places
of employment which the Bill does not cover and outline clear actions to address the gender gap in political
and decision-making positions in government and the private sector.

ARTICLE 9: RIGHT TO SOCIAL SECURITY

Public Services Card (Art. 9 & 2)

35. ICCL has long held the position that Ireland’s Public Services Card (PSC), a domestic digital identity scheme initiated
by the State for demonstrating proof of identity for a vast range of public services, has no clear legislative basis®,
that it targets vulnerable people®, most dependent on access to State assistance, and that it is not a necessary or
proportionate tool for the State's stated aims of reducing welfare fraud and error®®. These concerns were shared by
the UN Special Rapporteur on Extreme Poverty and Human Rights Philip Alston®' and by the UN Human Rights
Committee in their 2022 review of Ireland under the other Covenant.?

36. Considering that the PSC is compulsory for numerous essential services, ICCL has also been gravely concerned that
obtaining a PSC requires a biometric facial scan and each person’s information to be stored in an electronic database
accessible by numerous state bodies®3. ICCL welcomed the Department of Social Protection’s decision to withdraw
its appeal against the Data Protection Commission’s (DPC) findings in respect of the PSC in December 2021%*. The
DPC found that it was unlawful for the State to force people to obtain a PSC to access public services, other than
social welfare payments®. The DPC is due to issue findings in a separate investigation into the biometric element of
the card and another investigation into the use of the PSC's underpinning database by the Department of Public
Expenditure and Reform, following a complaint by Digital Rights Ireland that this use is unlawful®. In June 2023, ICCL
revealed, following information obtained via a Freedom of Information request, that a Data Protection Impact
Assessment (DPIA) of the facial matching software upgrade for the PSC in 2021 showed for the first time that the
Department of Social Protection has known that its biometric processing of personal data arising from the PSC
project is illegal. The DPIA also failed to identify any legal basis under Article 9 GDPR for the creation of a biometric
photo and template database of 3.2 million cardholders; admitted that individuals were not given information on
the legal basis of processing at the time of the PSC biometric photo data collection and acknowledges that as a
breach of transparency; and identifies a risk that sensitive personal data is being held for longer than necessary or
lawful.¢”

37. The State should:

e Discontinue the Public Services Cards in its current form given the privacy concerns.
e The Data Protection Commission’s findings in relation to the Public Services Card must be published as soon
as possible.

ARTICLE 10: PROTECTION OF THE FAMILY
Mother and Baby Homes (Art. 10 & 2)

38. Government has yet to fully acknowledge the breadth and severity of the human rights violations that occurred in
Mother and Baby Homes institutions. ICCL notes many survivors have disputed the Mother and Baby Homes
Commission of Inquiry’s final report, and have successfully legally challenged the fact that they were given no
opportunity to correct or challenge the published record of their evidence. A recent High Court declaration
acknowledged that the rights of eight victims who had taken the test case were breached by the failure to provide
them with a draft report.®®

39. The Mother and Baby Institutions Payment Scheme referenced at para 96 of the State's reply to the LOIs has been
met with disappointment and criticism, and is based on the final report of the Commission which the High Court has
declared flawed. The Mother and Baby Institutions Payment Scheme Bill 2022 omits over 40% of survivors, including
children who spent less than six months in an institution and those who were boarded out.®” The six-month
requirement is arbitrary and permits no consideration of context: a child resident for 180 days receives €12,500. A
child resident for 179 days receives €0. The Bill provides no compensation for forced and illegal adoptions, forced
labour, unlawful vaccine trials, abuse as an adopted child, and death.

40. ICCL notes the Government's statement on the final report of the Commission of Inquiry does not mention human
rights, and the Commission has been criticised for its overly narrow remit and its failure to address systemic human
rights abuses.

41. The State should:

¢ Conduct a full review of the report of the Commission of Inquiry, given it has been declared flawed by the
High Court.

e Adoptahuman rights-based approach to addressing the systemic abuse that occurred in Mother and Baby
Homes institutions.
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e Extendthe redress scheme to all who have been affected by their experience in the Mother and Baby Homes
institutional system.
e Refrain from limiting the rights of victims to access justice through the Courts.

Domestic Violence (Art. 10 & 3)

42. ICCL notes the rise in the numbers of women and children seeking support from domestic violence support
agencies during the COVID-19 pandemic. For example, AGS reported a 25% increase in calls relating to domestic
violence in April/May 2020 compared to April/May 2019.7°

43. While ICCL welcomes the introduction of the Domestic Violence Bill 2018, there is a lack of progress in the collection
of domestic violence data and monitoring the implementation of the Istanbul Convention.

44. The State should:

e Develop a survivor-informed, human rights-compliant strategy on violence. Central to this strategy should
be the needs of marginalised groups, specifically Irish Travellers, migrant and Roma women, and women in
rural areas.

e Increase legal aid available to victims of Domestic Violence.

¢ Amend the scheme of compensation to victims of crime to better serve victims of Domestic Violence.

Magdalene Laundries
45. The Committee recommended an independent investigation on the Magdalene Laundries’!, however no such
investigation occurred, and no progress was made in the vindication of the rights of survivors.
46. The State should:
e Commission an independent inquiry into the Magdalene Laundries.

Civil Legal Aid
47. ICCL notes The Civil Legal Aid scheme has been repeatedly criticised for its overly strict two-tier test: financial
eligibility criteria and the merits of the case. Apart from the decision to remove HAP (Housing Assistance) payments,
the remit of the Scheme has not been otherwise expanded and many are still excluded from accessing the courts
for this reason.
48. The State should:
e Meaningfully reform the Civil Legal Aid System with a view to making it less restrictive.
e Allocate further resources to the Legal Aid Board.

ARTICLE 11: RIGHT TO AN ADEQUATE STANDARD OF LIVING

Constitutional Reform and Steps Taken in the Context of Housing and Homelessness Crises

49. The right to housing, when fulfilled, is a bedrock right from which other rights flow. However, such right is not being
properly fulfilled by the State’?. Ireland is currently facing one of the longest and most severe housing crisis the
country has ever seen’® and there are increasing numbers of homeless people due to an acute housing shortage’.
The housing and homelessness crises was exacerbated by the pandemic. However, the emergency expedient
responses to the pandemic show that change is possible.”®

50. There is wide public support for a constitutional referendum to add the currently missing right to housing into the
Constitution”®. In July 2022 the Housing Commission launched a public consultation on a referendum on housing””.
The outcome of that consultation is still unknown and no mention to referendum is made by the State. As put by the
UN Special Rapporteur on adequate housing in Ireland there exists a “unchallenged prevailing paradigm that
housing is a commodity rather than a social good””®. Ireland needs a rights-based approach to housing and a
referendum must be called on the right to housing’?, not merely on ‘housing’®.The right to housing should explicitly
encompass the seven elements identified by the Committee®! as necessary for the fulfilment of the right to housing.
The State must take concrete steps to guarantee legal security of tenure, availability of services, materials, facilities
and infrastructure, affordability, habitability, accessibility, location and cultural adequacy. ICCL is concerned by the
lack of political will for housing reform?2.

51. The State has launched a new housing plan to end the housing crisis®®. The new plan has been heavily criticised by
civil society who note that it looks identical to old plans which have failed® and that there are fundamental flaws
concerning the scale of the challenges to be addressed®. Civil society groups have also heavily criticised® the State
decision not to extend a moratorium on evictions?”. The lifting of the ban had an impact on homelessness increase®®.

52. There is still much work to be done on addressing the housing crisis and in protecting the health of those without
adequate housing. This includes those living in congregated settings such as Direct Provision Centres, overcrowded
and unsuitable halting sites and homeless hostels, as well as ethnic minorities, including Travellers. The State must
take further steps to protect these individuals, including by ensuring access to own door accommodation, adequate
sanitation and culturally appropriate accommodation.

53. Ireland’s reception system for asylum seekers - known as Direct Provision - was designed as a short-term measure
in the year 2000 but it is still in place. The current government has promised to abolish Direct Provision and replace
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it with a non-profit approach®. The State issued a White Paper on the issue?, which has yet to be implemented, and
no information is available on the timeframe to replace the current system. The Committee previously recommended
thatIreland improve the living conditions in Direct Provision centres.”” No such meaningful improvements have been
made and we note that during the pandemic significant outbreaks happened in congregated settings??, with people
feeling unsafe in Direct Provisions during the pandemic.”®> We note that the Government reliance on private for-
profit providers for some homeless accommodation is at odds with the goal set in the White Paper?. In December
2022 an hotel intended for asylum seekers was destroyed in an arson attack and there has been a surge of threats
for similar actions on social media®.

54. In relation to people with disabilities, in 2015 the Committee recommended to take all the steps necessary to make
available alternatives to institutionalisation and to improve living conditions in residential centres, including through
regular inspections”. While noting the introduction of the second joint National Housing Strategy for Disabled
People 2022-20277, the State reported that institutions are inspected by HIQA. However, such inspections are only
from a health and safety perspective and fail to report on instances of serious abuse such as those uncovered in
2021 by the Brandon report (sexual abuse)’®. The State has failed to protect persons with disabilities in institutional
settings and has failed to ratify the OP to the Convention against Torture which would establish a National
Preventative Mechanism, despite their promise at the UPR to do so before the end of 2021%.

55. ICCL is also concerned about the use of forced evictions which are often carried out by private security forces with
the Irish police “overseeing” this operation and use of force against those being evicted'®.

56. The State should:

e Effectively and structurally address the housing crisis and take concrete steps to guarantee legal security of
tenure availability of services, materials, facilities and infrastructure, affordability, habitability, accessibility;
location; and cultural adequacy.

e Provide a timeframe for the referendum to add the right to housing to the Constitution to create a balanced,
standalone and enforceable right.

e Abolish the current Direct Provision system, substitute with a non-for-profit model and systemically address
the ongoing rise of anti-immigration actions that are contributing to a growing climate of unsafety for
impacted groups.

e Immediately stop the inappropriate presence of police at forced evictions and the use of force at these
events.

e Ensure that care facilities are inspected to a sufficient standard, including compliance with human rights
standards in addition to health and safety, proceed with the long-overdue ratification of OPCAT, invest in
and progress deinstitutionalisation of persons with disabilities and provide more options for persons with
disabilities to live independently and in the community.

ARTICLE 12: HEALTH
Accessibility, Availability, Affordability and Quality of Health Services (Art. 12 & 2)

57. ICCL is concerned at the ongoing deficiencies in health-care services particularly for marginalised groups such as
members of the Traveller and Roma community, people with disabilities, transgender persons and those with
addiction and mental health issues accused of crime. There is also significant inequality in access between those
who can only access public care and those who can afford private health insurance.’®” We saw during the initial
stages of the Covid response that where the political will is there, the resources can be made available to take
meaningful steps towards addressing the longstanding issues that have prevented the realisation of the right to
adequate, available healthcare.

58. The State must consider the two key principles of non-discrimination and non-regression in fulfilling its obligations
under the Covenant. ICCL is concerned that the progress made towards realising these rights has been undone in
a manner not compatible with the Covenant. Not availing of a potential extension to the leasing of private hospitals
means reduced public access to healthcare facilities. The lack of hospital beds and ICU beds has had a directimpact
on other rights in Ireland, as government has sought to impose restrictions on movement, association, and assembly
to ensure hospitals are not overrun'®. As we move past the pandemic, a human rights impact assessment on the
measures introduced during Covid is still pending.

59. The first National Traveller Health Action Plan (2022 - 2027) was launched at the end of 2022. The plan recognises
that Travellers are falling further behind the health of the general population in Ireland. Among other alarming
elements, Travellers suicide rate is six times that of the general population, and suicide accounts for 11 per cent of
Traveller deaths. The average Travellers life expectancy is more than 14 years less than the general population.’%
Travellers were also among those disproportionately impacted by the Covid-19 pandemic'®. While we welcome
the publication of the strategy, this needs to be properly funded, implemented and monitored and special attention
should be given to Travellers mental health.

60. Specific challenges faced by LGBTI+ people in the enjoyment of Art.12 are outlined below.
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The State should:
e Make essential healthcare available to everyone in Ireland on an equal basis as a matter of priority,
embracing the principle of “build back better” after the pandemic.
e Map, analyse and address the health needs of marginalised and minoritised populations.
e Properly fund, implement and monitor the National Traveller Health Action Plan (2022 - 2027).

Drug Policy (Art. 12 & 2)

62.

63.

The Citizens' Assembly on Drug Use was established in February 2023 to consider possible legislative, policy and
operational changes to drug policy. In October 2023, the Citizens’ Assembly agreed on 36 final recommendations'®
grounded in a health-led approach to drug policy: ultimately recommending treating drug use as a public health
issue, rather than a criminal justice issue. Relevant recommendations include a comprehensive health-led response
to drug possession for personal use, health-focused options for people with a drug addiction within the criminal
justice system and using evidence-based approaches to harm reduction. ICCL is calling for a human rights-based
approach to drug policy to better protect the rights of drug users, including the right to health, the right to life, the
right to liberty and security, the right to privacy, and the right to equality and non-discrimination.’® A human rights-
based approach to drug policy includes the principle of harm prevention and addressing both the harms of drug
use and the harms caused by drug policy itself. Reforms to drug policy should adopt measures to protect the right
to life of drug users (Ireland’s drug- induced mortality rate is more than three times the European average'?”’) and
advance all four elements of the right to health (availability, accessibility, acceptability, and quality), including access
to drug treatment without discrimination. Vitally, drug policy reform should be guided by those with lived
experience and prioritise the needs of vulnerable and marginalised groups and disadvantaged communities.
The State should:
e Implement the recommendations from the Citizens’ Assembly and adopt a human rights-based approach
to drug policy on a legislative and policy basis. In doing so, adequately consult with relevant stakeholders
and affected communities.

Sexual Health and Reproductive Rights (Safe Access Zones, Abortion Review, National
Maternity Hospital - Art.12, 2 & 3)

64.

65.

66.

67.

ICCL welcomes the progress of the Health (Termination of Pregnancy) (Safe Access Zones) Bill 2023. ICCL believes
that the Bill advances a proportionate limitation on the right to protest with a legitimate aim of protecting the rights
to privacy, dignity, bodily integrity, health, access to healthcare without discrimination, and the right of medical
providers to access their place of work safely. The UN Committee on Economic, Social and Cultural Rights has noted
the Government obligation to ensure safe access to medical services in privacy and with dignity.'%

Following a referendum on access to abortion in 2018, the Health (Regulation of Termination of Pregnancy) Act
2018 was introduced to provide abortion in limited circumstances: “on request” up to 12 weeks or limited
circumstances relating to life or health.’®? An independent review published in April 2023 found that most abortions
happened in the “on request” category and a very limited number of abortions occurred on the grounds related to
risk of life or health."® The independent review issued several legislative recommendations to address present
barriers to abortion access. For example, substituting the mandatory three-day waiting period with an obligation for
medical practitioners to advise of the statutory right to a reflection period, extending the current limitation period
(12 weeks) in specific circumstances when abortion is inaccessible within 12 weeks, addressing conscientious
objection by obliging medical practitioners to perform abortion services in emergency situations, and removing the
criminalisation of abortion for medical practitioners. The independent review also recommended legislation for safe
access zones. The Joint Committee on Health published its report on the review in December 2023, which
considered the independent review's recommendations which would require legislative change. The Joint
Committee on Health broadly supports the independent review's recommendations and believes that they are
necessary, together with the Health (Termination of Pregnancy) (Safe Access Zones) Bill 2023, to meet the needs of
people seeking abortion services.

In July 2023, Cabinet approved the plans for the construction of the new National Maternity Hospital, which will be
built on land owned by a religious organisation, known for opposing abortion. Concerns have been raised that the
religious organisation will have some influence on the services provided in the new hospital, but the Government
has assured all reproductive healthcare will be available.!

The State should:

e Continue to timely progress the Health (Termination of Pregnancy) (Safe Access Zones) Bill 2023 through
the Oireachtas to ensure safe access to abortion services in privacy and with dignity.

e Develop a public awareness campaign to raise awareness of the new Bill and how it will operate in practice,
including that individuals can continue to exercise their rights to freedom of expression, assembly, and
association in a peaceful manner in public places that are outside of a safe access zone.

e Meaningfully implement the recommendations from the independent review to ensure abortion access for
all who require it, including addressing barriers to care faced by specific populations, such as those living in
rural areas, international protection applicants living in Direct Provision centres, or persons with disabilities.
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The review of the Act should be an iterative process and a further review should occur in three years to
ensure the legislation is meeting abortion needs.

e Remove the arbitrary three-day waiting period as it imposes a physical and psychological burden on
individuals, undermines agency and individual decision-making, and can create additional logistical stress
and financial barriers, particularly for those who face additional barriers to access.

e  Ensure that the Health Service Executive (HSE) should advance the work of the Working Group to complete
the implementation of the operational recommendations.

e Continue the free contraception scheme and consider expanding it, as it is currently limited to those aged
17-31 and those who have a Personal Public Service Number (PPSN).

e  Ensure the full clinical independence of the hospital from any non-secular body and to legally guarantee all
services will be provided, including abortion and in vitro fertilisation (IVF) and that nothing in the
arrangement will cause patients to be denied healthcare due to religious ethos.

e Take steps to address the relationship between private and religious control over public education and
health services.

Mental Health and the Criminal Justice System
68. ICCL is concerned at the high level of accused and convicted persons suffering from mental health issues.''? This
marginalised group does not have equal access to mental health services.
69. The State should:
e Implement the recommendations of the Mental Health Commission.
e Take all necessary actions to address the overrepresentation of mentally unwell persons in prisons and
improve access to mental health services for this group.

Practices Specific to LGBTI+ People (Surgeries on Intersex Children, Conversion Practices,
Trans-Specific Healthcare - Art. 12, 10, 2)

70. Intersex genital mutilations (IGM) are still performed in Ireland for what medical professionals refer to as “social
emergencies” rather than medical necessity!’3. IGM practices include non-consensual, medically unnecessary,
irreversible, cosmetic genital surgeries, and/or other harmful medical treatments''*. In 2022 the UN Human Rights
Committee recommended the State to prohibit such practices "> however no ban has been introduced since then.

71. The State committed to prohibiting the promotion or practice of conversion practices. ''® In February 2023 the
Government published a new report indicating that such practices take place in Ireland with commitment to use the
new research to inform legislation to prohibit them™’. To date, legislation still needs to be published - the structure
of the legislation is reported to be in preparation’'® - and such practices are still legal in Ireland.

72. Ireland has the worst healthcare system for trans people among the 27 EU member states in relation to availability
and accessibility of trans-specific healthcare'?. Access to gender-affirming care is of key importance to the health
and wellbeing of transgender people, and this access is severely limited in Ireland. The provision of gender-affirming
care is primarily available through the Dublin-based National Gender Service (NGS). As of May 2023, there were
over 1,400 people on the waitlist for the NGS'?°. This amounts to a ten-year waitlist for transgender adults to access
hormone treatment, meaning that this healthcare is effectively unavailable through the public system. This failure of
the public healthcare system means that transgender people in Ireland must travel abroad to access private surgery,
at significant financial cost. While noting plans to introduce changes'?!, ICCL is worried about the current standards
of care for trans and non-binary people in Ireland and urges the State to address the issue systemically - including
by means of an action plan - and in line with international best standards.'?? Policies and services should be designed
and delivered in coordination with civil society and people with lived experience.

73. The State should:

e Take necessary measures to end the performance of irreversible medical acts, especially surgical
operations, on intersex children who are not yet capable of giving their free and informed consent, except
in cases where such interventions are absolutely necessary for medical reasons.

e Urgently introduce and enact legislation to completely ban conversion practices on LGBTI+ people.

e Take all reasonable steps to ensure that transgender people and non-binary people have publicly-available,
accessible, and high-quality healthcare services in line with best international standards, eliminate
unnecessarily long waiting lists and put together a working plan to institute better trans healthcare.

Mental Health and Algorithmic Recommender Systems

74. Digital platforms’ algorithmic “recommender systems” select emotive and extreme posts and show them to people
that the algorithm judges are most likely to be shocked or outraged. This keeps users on the platform, where they
can be monetised. Digital platform recommender systems find emotive videos and posts and expose them to large
audiences to maximise engagement. Without algorithmic amplification, dangerous material from the small core
group would not be widely seen. A person who posts illegal content will not be able to spread widely unless the
recommender system amplifies it'?>. Recommender systems pose a considerable threat to mental health. For
example, in just one hour after Amnesty International started a TikTok account posing as a 13-year-old child who
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views mental health content, videos encouraging suicide were recommended’?*. While the issue is of relevance
globally, it is even more for Ireland as several digital platforms have their headquarters based in the country.
The State should:

e Take measures to ensure that digital platforms are prohibited from using intimate profiles about people to
push videos or other content into their feeds, unless in an individual case a person explicitly requests this
from the platform and has the opportunity to confirm their request. Digital platforms are already required to
have explicit (two-step) consent for any processing of “special category” data about people’s sexuality,
ethnicity, health, and political and religious views. The State should ensure that this protection is enforced.

ARTICLE 13: EDUCATION

Biometric Processing to Monitor Attendance at Schools (Art. 13 & 2)

76.

77.

In December 2023, a Dublin newspaper reported that an English-language school in Dublin is using a biometric
system and app to scan international students’ fingerprints and faces for the purpose of tracking their attendance at
the school.’® A student quoted in the article states that there is often no alternative to using the biometric system.
It was reported that the school submits attendance logs to the Department of Justice’s Immigration Service Delivery
and these logs play a crucial role when the students seek to renew their immigration status. Students are also
required to submit a medical certificate to the school via the app when they are unwell and unable to attend. The
article reported, "A spokesperson for the Department of Justice said English language schools can have all kinds of
systems to monitor attendance." ICCL is concerned about the school’s processing of special category data and what,
if any, legal basis, the school is relying upon to carry out this processing. It is also unclear to ICCL if any Data
Protection Impact Assessment (DPIA) has been carried out. ICCL is also concerned about the Department of Justice's
approval and role in the roll-out of this system and how widespread the use of such a system is in English-language
schools. We believe this practice gives rise to serious data protection concerns and ICCL requested that the Data
Protection Commission investigate this matter. The DPC has confirmed to ICCL that it is examining the matter.
The State should:

e |dentify the legal basis for the processing of biometric data in this manner.

e Demonstrate how this processing is necessary and proportionate.

e  Confirm whether or not a Data Protection Impact Assessment has been carried out in respect of the system

and publish the same.
e  Confirm how widespread this system is used by schools in pursuit of complying with the Department of
Justice's attendance log requirements.

Access to Secular Schooling and Relationship and Sexual Education (Art. 13 & 2)

78.

79.

80.

Many schools in Ireland continue to be run by religious orders, in particular those belonging to the Catholic Church.
While noting the introduction of the Education (Admission to Schools) Act 2018 that amended the Equal Status Acts
2000-2015, religious discrimination in school admissions is still permitted. As previously reported to the UN by
ICCL'?¢ and by Ireland’s national human rights institution, privately funded primary schools and secondary schools
which purport to be providing education in an environment which promotes religious values can give preferential
treatment to students of a particular religion, and publicly-funded schools providing education in an environment
which promotes religious values can refuse to admit students on the basis of religion where doing so is considered
essential to maintain the ‘ethos’ of the school'?.

In 2019, the Joint Committee on Education and Skills produced a report with recommendations to update the
curriculum and delivery of RSE in schools focusing on the importance of LGBTI+ inclusion'®. In May 2023 a new
curriculum for Junior Cycle students inclusive of LGBTI+ identities and experiences was introduced'?’. An updated
curriculum is expected for Senior Cycle students at second level (2024) and at primary level (2025)'3°. The Joint
Committee also recommended that a specific curriculum for people with an intellectual disability that is accessible
and appropriate, and deals with sexuality and contraception, should be developed at the earliest possible date and
that funding for specific education programmes for school leavers and older adults may have missed out on sexual
education or who may need reinforced education should be made available. Any such programme should contain
the same range and depth of information as programmes for those who are not disabled but produced in formats
which will make it accessible to people with an intellectual disability to ensure equity of access. No progress was
made to this end.

The State should:

e Review the Education (Admission to Schools) Act 2018 and the Equal Status Acts to ensure that the
exemption for refusal of admission on the basis of religion does not adversely impact access to education,
that the right to equal treatment and the right to free practice of religion are properly balanced and provide
a more precise definition of “ethos”.

e  Ensure that the recommendations from the 2019 Oireachtas Joint Committee on Education and Skills report
on Relationships and Sexual Education are implemented in full, in a timely manner.
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% Only 22,5% of TDs elected in 2020 were women, with Ireland ranking 100th out of 187 countries for parliamentary representation and women
holding only 27% of cabinet positions. There are only 27% of women on boards of the top 20 listed Irish companies and 38% of Irish listed
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