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São Paulo / Brasil, April 12, 2024

COMMITTEE ON THE ELIMINATION OF ALL FORMS OF DISCRIMINATION AGAINST WOMEN (CEDAW)

1. THE PUBLIC DEFENDER'S OFFICE OF THE STATE OF SÃO PAULO is a permanent institution, essential to the State’s jurisdictional function. Article 134 of the Constitution provides, amongst the Office of the Public Defender’s duties, as an expression and instrument of democracy, fundamentally, the legal guidance, the promotion of human rights and the defense of individual and collective rights of those in need, in all judicial and extrajudicial instances. As an autonomous institution, the Office of the Public Defender is not part of the government, but a body composed by legal professionals selected through a rigorous public process, to whom it is also granted functional independence. The Constitution ensures functional and administrative autonomy to the Office of the Public Defender making it, therefore, an independent (public) human rights monitoring body. In accordance with this essential role, federal legislation (Complementary Law n. 80/1994) enables the Office of the Public Defender to act before international human rights mechanisms. In that sense, Article 4, VI, of the mentioned federal law states, as one of its institutional functions, to access the international systems of human rights protection, postulating before their bodies. 
2. NUDEM of the Public Defender's Office is a specialized, permanent center with the primary mission of promoting, monitoring and inspecting public policies directed at women, especially the most vulnerable, aiming the guarantee and consolidation of their rights through judicial and extrajudicial action.
3. Taking into to account, the proximity to the sessions in which Brazil’s report will be analyzed and the increase of the complaints regarding the CEDAWS recommendations, NUDEM of the Public Defender´s office of the State of São Paulo respectfully come to the CEDAW COMMITTEE, to present this brief document, hoping to contribute with the review of Brazil’s report during the 88ª Session. 

SEXUAL AND REPRODUCTIVE RIGHTS (CEDAW RECOMMENDATION 35)

4. The List of issues sent to the state of Brazil in article 19 includes questions about access to legal abortion for women and girls. Brazil adresses this issue in item 221, affirming that “Brazil has rendered efforts to maintain all services already in operation by the Single Health System, including continued access to safe and legal abortion, within the legal limited established in our existing legislation and the provision of contraceptive methods to prevent unwanted pregnancies”. 
5. Nevertheless, this statement is not consistent with the information and data that will be presented in this report.
6. Legal abortion is the induced termination of a pregnancy in situations where Brazilian legislation and courts allow it, namely: a) pregnancies resulting from rape or sexual assault; b)when needed to save the pregnant woman’s life; and c) occurrence of fetal anencephaly or other condition that makes the extrauterine life of the fetus unviable.
7. This procedure must be offered by the Public Health System to all women and girls who are in the above situations and do not wish to continue with the pregnancy.
8. However, there were several situations in which the Public Defender's Office of the State of São Paulo found that there were barriers to the exercise of the right to health by the legal termination of a pregnancy. Thus, based on the reports of women assisted by this Institution, a document was written called “Access to abortion provided for by law in the State of São Paulo[footnoteRef:2]” which listed the main obstacles to legal abortion in the State of São Paulo.  [2:  Available at: https://www.defensoria.sp.def.br/web/guest/busca?p_p_id=com_liferay_portal_search_web_search_results_portlet_SearchResultsPortlet_INSTANCE_pxgx&p_p_lifecycle=0&p_p_state=maximized&p_p_mode=view&_com_liferay_portal_search_web_search_results_portlet_SearchResultsPortlet_INSTANCE_pxgx_mvcPath=%2Fview_content.jsp&_com_liferay_portal_search_web_search_results_portlet_SearchResultsPortlet_INSTANCE_pxgx_assetEntryId=4269703&_com_liferay_portal_search_web_search_results_portlet_SearchResultsPortlet_INSTANCE_pxgx_type=document&p_l_back_url=%2Fbusca%3Fq%3Dacesso%2Bao%2Baborto%2Blegal ] 

9. Among the obstacles highlighted, it is worth mentioning: i) Lack of dissemination and systematization, by the responsible public sector, of objective and clear information easy for the general population and health professionals to understand, with updated contacts of the reference services for abortion in all cities in the State of São Paulo; ii) Insufficiency or non-existence of training, for health professionals as a way of avoiding institutional revictimization and unnecessary bureaucracy; iii) Overload of professionals who work in the few services already recognized as a reference in the care of sexual violence and legal abortion; iv) Lack of municipal and state coordination, to guarantee transportation, accommodation and food for the woman/girl and her companion, when access to services in another municipality is necessary, v) Lack of care protocols that includes the subsequent follow-up of women in cases where legal abortion procedure wasn’t possible; vi) Allegation of “conscientious objection” as a justification for not doing the procedure, without the institution guaranteeing the woman necessary information for care by another professional, as well as effective referrals to other services, if applicable. 
10. Considering the findings above,  the public defenders of NUDEM, as of March 2023, visited 10 healthcare facilities in the State of São Paulo registered for legal abortion procedures.
11. The data from the visits representatively sample how this service has been provided in the State, and allow us to observe: a) low quantity of pregnancy terminations; b) absence of services that perform legal pregnancy termination beyond 22 weeks; c) lack of flow and information when there is a need for inclusion in the public system and referral to other locations for treatment.
12. Regarding the termination of pregnancies in advanced stages in the State of São Paulo, it is important to highlight that none of the 10 healthcare facilities visited in the State perform such procedures, with many of them claiming a lack of clear and precise guidance on the topic.
13. As an illustrative example, some statements collected during the visits are mentioned:
a) Campinas Hospital reported that: "The procedure of fetal asystole is not offered by the hospital because it is not certain whether it would be beneficial for the woman. It emphasizes the need for legal frameworks to guide the healthcare area affirming that The Ministry of Health needs to issue regulations regarding abortion cases in advanced pregnancies. In cases of advanced pregnancy, the criteria used are very much left to the discretion of the healthcare professional, precisely due to this failure in the Ministry or legislation. If healthcare professionals perform this procedure without the guidance of the health department, they may face repercussions".
b) The "Dr. Odilio Antunes de Siqueira" State Hospital in Presidente Prudente points out: "The Hospital has doubts about the limit of this interruption, in cases beyond 30 weeks or with a probability of life of the fetus."
c) The “Ribeirão Preto Hospital”, stated: "There is no termination of pregnancy with a gestational age exceeding 22 weeks. According to the hospital, this milestone is based on technical documents from the Ministry of Health. They reported difficulties regarding documents, such as death certificates, and burial of the conception product.. They also reported the discomfort caused by the realization of "feticide."
d) The Women's Hospital, a reference hospital for the care of victims of violence throughout the State, reported that "there is no termination of pregnancy with a gestational age exceeding 20 weeks. According to the hospital, this milestone is based on technical documents from the Ministry of Health. There is concern among the medical team about the possibility of extrauterine life of the fetus and therefore doctors fear criminal and ethical liability for leaving the fetus unattended."
14. The other reports follow the same trend, always bringing up the issue of lack of information and guidance from the Ministry of Health for performing the procedure in advanced pregnancies. 
15. It is also important to highlight that traditionally in the city of São Paulo, the Hospital and Maternity of Cachoeirinha was the reference service for terminations beyond 22 weeks of gestation, however, on 19/12/2023, by decision of the Municipal Health Department, the legal abortion service at the Hospital was discontinued, so there is no longer any facility that serves as a reference for legal abortion and performs termination of advanced pregnancy in the State of São Paulo.
16. Moreover, based on the information collected during the visits, Public Civil Action No. 1068752-42.2023.8.26.0053 was filed against the State of São Paulo, in which the request, in brief, was the publication on the State Health Department website the lists of all the services and hospitals capable of providing support for legal abortion.
17. A temporary injunction was granted, and the State of São Paulo began to list on its website[footnoteRef:3] the accredited healthcare facilities serving as reference services for pregnancy termination in cases provided for by law in the State of São Paulo – totaling 12 hospitals across the entire state. [3:  Avaliable at https://www.saude.sp.gov.br/ses/perfil/cidadao/homepage/outros-destaques/violencias/aborto-legal-unidades-de-atendimento-para-interrupcao-da-gestacao.-portaria-ministerial-n2282-de23-de-agosto2020.] 

18. It should be emphasized that the State of São Paulo is the most populous in Brazil, with a population of 44,441,238 inhabitants, of which 23,014,863 are women. In 2023, it recorded a record number of rapes, totaling 14,504 cases, of which 11,133 were committed against children and adolescents up to 14 years old or incapacitated individuals. Therefore, the number of accredited services appears to be insufficient.
19. Furthermore, as pointed out during the hospital visits, there is widespread misinformation that creates insecurity among healthcare professionals. According to the organization of laws and guidance in Brazil, such standardization of procedures and guidance should come from the Union, through the Ministry of Health.
20. A request for action was thus made to the Ministry of Health, signed by several Public Defenders, precisely to clarify problematic points, especially regarding the termination of pregnancies in advanced cases.
21. From this request, the Ministry issued a technical document that overturns previous guidelines and documents that established a gestational age limit for pregnancy termination.
22. However, this Technical Document was suspended by the Ministry itself on the same day it was issued, under the justification that it had not been forwarded to all responsible sectors. Thus, the situation of institutionalized misinformation persists, creating practical barriers to access legal abortion for women and girls in advanced gestational age.
23. Such barrier was further intensified by Resolution No. 2378/2024 of the Federal Council of Medicine, which prohibits the medical act of fetal asystole prior to pregnancy termination procedures, even though such procedure is recommended by the World Health Organization.[footnoteRef:4].  [4:  Available at - https://www.who.int/publications-detail-redirect/9789240039483] 

24. Therefore, there is a clear restriction of rights stemming from the mistaken legal interpretation of technical norms from the Ministry of Health, in addition to statements from professional associations that exceed regulatory powers. This underscores the urgent need for a technical pronouncement from the Brazilian State through the Ministry of Health, to guide other entities regarding the issue.
25. The absence of services that perform terminations in advanced pregnancies represents a real barrier, especially for women in situations of greater vulnerability, such as children and adolescents, or women experiencing homelessness. They have less control over their menstrual and reproductive cycles, which consequently leads them to only discover the pregnancy (and seek medical care for termination) in advanced stages.
26. With scientific advancements associated with pregnancy termination techniques, there is no justification to condition access to legal abortion based on gestational age[footnoteRef:5]. Evidence shows that the risks of the procedure are low at any gestational age, with few variations, and are in any case lower than the risks of childbirth. This is evident in cases of fetal malformations incompatible with life, where diagnosis often occurs only at more advanced gestational ages, yet this does not hinder access to legal abortion. In this regard, the Ministry of Health has technical guidelines indicating methods for safely terminating pregnancy up to 27 weeks or more.[footnoteRef:6] [5:  The risk of death among abortions beyond 21 weeks of pregnancy is quite uncommon (8.9 deaths per 100,000 procedures) and represents ¼ of the risk of death related to full-term pregnancy (BARTLETT et al., 2004; HARRIS; GROSSMAN, 2011). In other words, abortion, even at the most advanced gestational ages, is markedly safer than childbirth (PARO; ROSAS, 2020). Available at: (https://es.mpsp.mp.br/revista_esmp/index.php/RJESMPSP/article/view/500). Accessed 01/23/2024.]  [6:  The Technical Standard "Attention to Women with Anencephalic Pregnancy" from the Ministry of Health ensures women the right to choose therapeutic termination of pregnancy "freely, at any time and safely" (p. 8), including instructions for the use of misoprostol for medical termination between 13 and 26 weeks (p. 24) and misoprostol with oxytocin for pregnancies of 27 weeks or more (p. 25). Technical note available at: [link](https://bvsms.saude.gov.br/bvs/publicacoes/atencao_mulheres_gestacao_anencefalos.pdf). Accessed on 01/22/24.] 

27. Restricting abortion based on gestational age, or only not allowing it in cases of pregnancy resulting from sexual violence, is a discrimination that is not supported by the law and violates women's right to health.
28. Furthermore, according to the latest Brazilian Public Security Yearbook, the year 2022 saw the highest number of reported cases of sexual assault on vulnerable individuals in history, totaling 56,820 victims. This number represents 75.8% of all reported rape cases. Therefore, regulations aimed at hindering access to legal abortion resulting from sexual violence go against the need to create public policies to address the problem of increasing rape crimes.
29. It is essential for Brazil to provide legal abortion services regardless of gestational age and to guide and capacitate primary healthcare services and workers, establishing clear and precise referral pathways. Failing to do so leads to illegal and unconventional behavior of forcing girls and women to maintain forced pregnancies.
30. Illustrating the necessity of such measures, on 22/03/2024, NUDEM assisted a mother after her 12-year-old daughter was denied care at the Women's Hospital in São Paulo – the reference hospital that performs the highest number of pregnancy terminations in the State. 
31. The girl participated in a school outing in October 2023 and began experiencing symptoms of vomiting and low blood pressure over the following days. Therefore, towards the end of 2023, she visited the local Basic Health Unit (UBS) and was informed that there was no doctor available for immediate care, only a blood test appointment was scheduled for March 13, 2024.
32. After confirming the teenager's pregnancy, a police report was filed, and the police station itself, via an official letter, contacted the healthcare network, requesting that both individuals be transported by ambulance to the Women's Hospital for legal abortion, considering that there is no reference service for pregnancy termination in the municipality of origin.
33. Upon arrival at the Women's Hospital, the teenager was received by the team on March 21 and underwent an examination confirming a pregnancy of 25 weeks and 06 days. Despite being a reference hospital for pregnancy termination, the hospital informed that they could not do the abortion because they only carry out the procedure up to 20 weeks of gestation, because of intern protocol. It was also communicated that there was no other reference service in the State of São Paulo to perform the procedure at this gestational age.
34. Finally, the mother and the child were verbally advised that they could seek assistance from the Public Defender's Office to consider filing a lawsuit. Thus, since no therapeutic alternatives or referrals to other hospitals were offered, there was no alternative but to file a legal action, numbered 1000592-85.2024.8.26.0228. Judicially, pregnancy termination was ordered and performed in a Hospital that was nor reference In abortion.

RIGHT TO PRIVACY MEDICAL CONFIDENTIALITY (CEDAW RECOMMENDATION 24)
 
36. In the list of issues, the State of Brazil was also questioned about “protecting the safety and privacy of women and girls seeking a legal abortion, including in view of Ordinance No. 2.561/2020, which reportedly requires medical personnel to report to the police anyone seeking an abortion following rape, without the victim’s consent or against the express will of the victim”. However, it did not provide specific remarks on the issue.
37. On this point, it is important to mention that the aforementioned ordinance has been revoked by Brazil; however, the issue of the right to privacy and medical confidentiality regarding abortion remains a matter of concern.
38. From 2017 to 2023, NUDEM filed 37 Writs of Habeas Corpus with the aim of halting ongoing criminal proceedings against women for the alleged practice of abortion. In 25 of these cases, the criminal investigation and consequently the legal process commenced due to a breach of professional confidentiality.
39. Legal protection of the right to health must be ensured, and women should not feel threatened when seeking medical help. Otherwise, they may resort to illegal abortion practices, leading to complications that endanger their health and lives. They should be able to seek assistance from healthcare professionals without fear of being arrested or criminally prosecuted.
39. As an example, we can mention the Writ of Habeas Corpus filed on behalf of NMD, who was accused of the alleged practice of abortion after seeking medical care at the Santa Casa de Birigui. The military police were called by order of the attending physician. The woman was arrested on the spot and released only after posting bail. Her arrest was widely publicized in the media, and she was forced to seek medical care later in the capital of the State of São Paulo (over 500 kilometers away from her city) due to the refusal of the local municipality. The woman was charged with abortion, and only at the Superior Court of Justice was the unlawfulness of the evidence recognized due to the violation of professional confidentiality, and the criminal action was halted (HC STJ 448260/SP).

40. CONCLUSION: SUGGESTED RECOMMENDATIONS

41. In conclusion, taking under consideration the information and arguments above, NUDEM respectfully urges the CEDAW Committee to adopt the following recommendations:
 
· That the Federal Executive branch develops guidelines based on the best scientific evidence regarding the legal abortion procedure, including concerning advanced gestational ages, in a single and clear document, revoking previous regulations.;
· That the Federal, State, and Municipal Executives expand the network of care and accredited hospitals that provide assistance to victims of sexual violence and perform legal abortion procedures.
· That the Federal, State, and Municipal Executives create public policies that guarantee transportation, accommodation, and meals for the woman/girl and her/his accompanying person when access to pregnancy termination services in another territory is necessary.
· That the Federal, State, and Municipal Executives instruct healthcare professionals that the claim of "conscientious objection" cannot be used as justification for a service, as a whole, to deny access to legal abortion, since public service is continuous and universal.
· That the Federal, State, and Municipal Executives instruct healthcare professionals that the claim of "conscientious objection" cannot be used as justification for an entire service to deny access to legal abortion, since public service is continuous and universal.
· That the Judiciary does not accept as evidence for investigation/prosecution of the crime of abortion, reports stemming from the breach of healthcare professionals' confidentiality.
· Establish clear pathways for rapid and effective referrals of women, girls, and adolescents to adequately equipped facilities in the absence of a complete and sufficient network in all municipalities.
· Train and inform the entire Unified Health System network about regulations and referral pathways regarding access to legal abortion.
· Provide information at the national and state levels regarding procedures, required documents, as well as the locations of the services.
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