Red Tape Challenge – caste discrimination provision in the Equality Act 2010
Submission by The Odysseus Trust

1. The Odysseus Trust seeks to promote good governance and the effective protection of human rights. The Trust is directed by Lord Lester of Herne Hill QC, together with two Parliamentary Legal Officers, Joanna Dawson and Sophia Harris, and a Legal Researcher, Caroline Baker.

2. This submission responds to the Red Tape Challenge’s recently announced consultation on caste discrimination. However, we agree with Lord Avebury’s comments
 about the unsatisfactory and arbitrarily abbreviated time frame of the consultation on this issue. 
3. Caste discrimination and harassment has not been explicitly covered by British anti-discrimination legislation, but section 9(5)(a) Equality Act 2010 provides that, by order of a Minister, caste may be treated as an aspect of race. 
4. Caste discrimination affects some 270m people worldwide
. Caste awareness in Britain is concentrated amongst people with roots in the Indian sub-continent, who account for five per cent of the UK population. The Government’s research findings show that ‘Equality Act 2010 provisions on religious discrimination cannot cover caste discrimination and harassment as effectively as caste-specific provisions would.’
 The prohibition against religious discrimination is unlikely to provide effective protection for members of mixed-caste religion (including many Hindus, Sikhs, Christians and Muslims) or for atheists. The prohibition against racial discrimination needs to be clarified so that it expressly covers caste discrimination.
5. On 20 June 2011, Baroness Northover acknowledged that the UN Committee on the Elimination of Racial Discrimination (the CERD Committee), which will examine the UK’s record in August, is ‘likely to flag up caste discrimination.’
 

6. If the power conferred by the last Parliament to include caste discrimination as part of race discrimination is not exercised, there is a real possibility that our courts would interpret the definition of racial discrimination in the Equality Act in a way which includes “caste”, referring to the UK’s obligations under the CERD Convention and the opinion of the CERD Committee that caste as a sub-category of descent is a form of racial discrimination:  see e.g., Garland v British Rail Engineering Ltd  [1983] 2 AC 751 (HL) per Lord Diplock as to the interpretative role of the courts in construing legislation to comply with UK treaty obligations. It will be recalled that the House of Lords has already interpreted the concept of racial group under the Race Relations Act 1976 to apply to discrimination against Sikhs: Mandla v Dowell Lee [1983] 2 AC 548. 
7. In 2003 the CERD Committee’s Concluding Observations regarding UK’s international obligations stated: 
‘The Committee recalls its general recommendation XXIX, in which the Committee condemns descent-based discrimination, such as discrimination on the basis of caste and analogous systems of inherited status, as a violation of the Convention, and recommends that a prohibition against such discrimination be included in domestic legislation.

The Committee would welcome information on this issue in the next periodic report.’

8. In the UK’s next periodic report published on 9 March 2010
, the Government asserted that there was no evidence in the UK of the existence of caste-based discrimination to any significant extent in the fields covered by the Convention. They made a commitment to commission research into caste discrimination.
9. That research was commissioned during the passage of the Equality Bill in 2010. Evidence of caste discrimination and harassment was found to exist in Britain in relation to aspects covered by discrimination legislation such as work, education and the supply of goods and services.
 
10. Given that there is now cogent and compelling evidence of caste discrimination and harassment in the UK, it is submitted that the time is over-ripe to exercise the power conferred by section 9(5)(a) Equality Act 2010 to combat a serious social evil and to provide effective legal redress for victims.
11. The Government is requested to bring this submission and all other relevant submissions to the attention of the CERD Committee in advance of the August session.
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