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INTRODUCTION

1. The following report is submitted by Civil Rights Defenders, a Sweden-based
international human rights organisation, with contribution from 21 civil society
organisations in Sweden. The purpose is to provide the UN Committee Against Torture
(the Committee) with input regarding Sweden’s compliance with the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, for the
Committee’s review of Sweden during its 70th session in November 2020.

GENERAL OBSERVATIONS

2. Overall, the human right situation in Sweden is viewed positively in comparison with
many other countries. There are, for example, oversight mechanisms safeguarding the
freedoms of opinion, assembly, speech and religion. Sweden has also acted on earlier
the criticism from the Committee by taking measures to address many of its previous
recommendations. For example, Sweden has strengthened its efforts to safeguard
fundamental legal rights at the very outset of deprivation of liberty, in particular, the use of
pretrial detention as a measure of last resort (including the consideration of alternative
measures to its use). At the same time, significant human rights concerns persist in
Sweden, in particular with regards to the use of human rights-based working institutions
or a human rights-based interpretation of national law, as well as ensuring that victims of
human rights violations have access to legal remedies. A more pressing issue is that
Sweden has totally ignored a number of the Committee’s previous recommendations.
Among those are the recommendations to include torture as a separate and specific
crime in Swedish legislation, and to limit the length of pretrial detention. This report aims
at directing the Committee’s attention to some of these concerns in the hopes of
highlighting their importance. The report does not claim to be exhaustive. As such, Civil
Rights Defenders and the undersigned organisations (the signatory organisations) do not
contend that the issues addressed below include all human rights concerns under the
Convention in Sweden. The issues addressed in this report have been selected because
these are areas in which the signatory organisations possess specific expertise.
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ARTICLE 1

QUESTION 2

3.

The signatory organisations confirm that a memorandum is currently being considered by
the Swedish Government. The memorandum proposes that torture should be defined as
a specific crime. Notwithstanding the proposal, Sweden still lacks such legislation. The
Government argues that the existing laws are sufficient for Sweden to fulfil its
international commitments, but the memorandum clearly lays out strong reasons for
adding a specific torture crime.?

The signatory organisations contend that the existing legislation does not sufficiently fulfil
Sweden’s international obligations. The enactment of a law criminalising torture as a
separate and specific crime would also create an opportunity to address related issues, such
as expanding the elements relating to complicity, participation, and responsibility of
perpetrators of torture. The establishment of such a definition and separate legislation will
allow for a more thorough implementation of the Convention and fairer restitution for victims.

SUGGESTED RECOMMENDATIONS, QUESTION 2

The Government must:

e Strengthen its efforts to criminalise torture and to define torture as a separate and

specific crime, consistent with Article 1 of the Convention.

¢ Include an in-depth intersectional analysis addressing gender- and disability-specific

forms of torture in the preparatory works to the proposal of legislation criminalising
torture, as a means of ensuring better legal protection for particularly vulnerable
victims of torture.

ARTICLE 2

QUESTION 3(A)

5.

The signatory organisations are pleased to see that the Government has addressed the
criticism from the Committee and amended the Swedish Code of Judicial Procedure
(1942:740), resulting in clarifications of a suspect’s rights to a lawyer and to converse
with the lawyer in a separate room, as well as to contact the lawyer and to have the
lawyer present during hearings. The changes make clear that the rights apply to the
suspect and not the lawyer, and that the rights also apply to persons under arrest.

In November 2019, the Government introduced further amendments regarding access to a
lawyer outside of office hours. The new rules stipulate that a lawyer must be on call in the
evenings between 5 p.m. and midnight every day of the year. This rule is intended for
particularly urgent situations where a public lawyer must be immediately appointed. A
decisive factor in determining whether a situation is particularly urgent is if the prosecutors
on duty believe that it is necessary for the police to interview a suspect during the evening,
and that waiting until the morning would be an unreasonable delay. Circumstances that
would likely fall into this category of “urgent’ situations include cases where the suspect is a
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child, hearings to determine whether detention shall continue or not, or if a critical hearing
wherein a decision likely to impact the outcome of a case will be made.?

However, individuals have the right to waive access to a lawyer. This means that
“vulnerable persons” are not explicitly protected by law from being able to waive their
right to a lawyer as recommended by the EU Commission® A related challenge is that the
Swedish judicial system has not established a way to assess whether a person is unable
to understand and to effectively participate in criminal proceedings due to their mental or
physical condition or disabilities. Such a finding would prevent the person from being able
to waive the right to a lawyer, and also ensure that they receive necessary reasonable
accommodation related to the criminal procedure, something which is essential to be
guaranteed the right to a fair trial. See further items 12 -13.

It is more difficult for minors to waive the right to a lawyer. According to paragraph 24 of
the Swedish Young Offenders Act (1964:167), a public lawyer shall automatically be
appointed for a suspect who has not reached the age of eighteen years, but the law also
stipulates that it is not necessary if it is obvious that the child does not need one.# The
same protection does not exist for elderly persons or persons who may be in need of
reasonable accommodation or other forms of support.

To be able to guarantee every individual the right of access to a lawyer, there is a need to
better understand situations in which suspects, whether minors or adults, waive their right
to a lawyer and why they have done so. Furthermore, the signatory organisations agree
with the Swedish Parliamentary Ombudsman that in situations where, objectively, an
interrogation should not take place without a lawyer present, the suspect or his/her
relatives should not make the assessment of the need for legal assistance. Rather, this
assessment should be made by the police and prosecutors. The ultimate responsibility for
the decision, and to ensure the suspect’s right to a fair trial, lie with the interrogators and
investigators, not the suspect.®

QUESTION 3(B)

10.

11.

The legal requirements are fulfilled as access to a medical examination is guaranteed by
national law. In practice, however, access to medical resources is often limited and
individuals in pre-trial institutions are at risk of having to wait longer than acceptable to
receive a medical assessment. This is noteworthy not least because many persons in
prison have psychiatric difficulties and mental iliness.®

One reason cited for this undue delay is that medical personnel are only available during
office hours. Another is the staff are over-burdened.” In some detention centers, the on-
call doctor's agreement did not cover emergency medical assessments. Instead, the staff
were advised to contact the Swedish health care guide 1177, which should not be
considered a substitute for a medical examination. The limited access to medical
resources has also led to situations where an unreasonably long time elapsed before a
medical examination could be carried out.8 (see also the response to question 21).

QUESTION 3(C)

12.

In general, the laws in Sweden are satisfactory in that they guarantee to persons who
have been deprived of their liberty the right to information and the right to be informed of
the charges against them. One concern, however, is the system’s ability (or inability) to
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13.

14.

identify whether suspected or accused persons are in need of reasonable
accommodations while in detention. Such knowledge is essential to ensuring that
individuals receive information about their rights and the charges against them in a way
that they can understand, as well as to ensure the right to a fair and objective trial.
Following CPT’s visit to Sweden in 2015, CPT stated that the procedure for screening
newly arrived persons at police detention facilities continued to leave much to be
desired.® Although there is an initial security assessment in police custody, this is only a
basic and routine procedure which is more useful in identifying acute health conditions
rather than identifying needs in relation to the criminal procedure. In the case of pre-trial
detention, the subsequent medical examination is much more thorough and includes a
review of the detainee’s health care history and test results, as well as an evaluation on
further contact with a physician and co-ordination of medical documents and measures.1°
The examination conducted during pre-trial detention is carried out by a nurse, though a
doctor, psychiatrist or psychologist can be consulted during a subsequent examination.!
However, because the medical examination available to individuals in police custody or in
pre-trial detention has no relation to the criminal proceedings, it does not in fact
safeguard the detainee’s procedural rights as recommended by the EU Commission.

In past years, some institutions screened and assessed convicted prisoners for ADHD.
The results were positive, showing a lower rate of recidivism. Despite this, few such
screenings are carried out today 2 The signatory organisations believe it could be
possible to utilise and further develop existing screenings to identify individuals in need of
reasonable accommodations.

With regards to the right to information, the signatory organisations would like to see
information on rights or local institutional procedures made available in more places of
detention. The Parliamentary Ombudsmen have on various occasions criticised the
Swedish Migration Agency’s detention centers for not providing such information in
written format to detainees. Even though written materials in multiple languages are
available, these are not always used by staff.13 The Swedish Prison and Probation
Service has also been criticised for not providing information to detainees regarding their
rights. For example, a number of shortcomings in the staff instructions on how information
should be provided were discovered, as was the fact that the available information
booklet was not being used and there were no special information available for
immigration detainees held in pre-trial detention.*

SUGGESTED RECOMMENDATIONS, QUESTION 3

The Government must:

e Establish a method to identify if a person needs special support to be guaranteed the

right to a fair trial,

e Establish routines to ensure that each individual who has been deprived of their liberty

receives information on their rights and the charges against them in a format they can
understand and are also held in humane conditions when they are deprived their
freedom of liberty.
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QUESTION 4

15.

16.

17.

18.

19.

20.

The Equality Ombudsman (DO) was introduced to ensure the effective enforcement of
the Discrimination Act. However, we believe that the work of the DO has developed in a
way that limits the impact of its authority. Most notably, the number of cases investigated
and taken to court by the DO has decreased significantly since the merger of multiple
ombudsmen into one in 2009. This development has also resulted in a lack of trust in the
DO among groups in society that are particularly vulnerable to discrimination.

The Ombudsman has chosen not to use the most powerful tool at its disposal, i.e.,
litigation in individual cases. Very few complaints from individuals are dealt with at all:
seven cases resulted in court decisions, while the Ombudsman decided to support the
complainant in only five additional cases.!® These figures should be compared with those
from the first years of the Equality Ombudsman office (2009 and 2010), with twelve
judgments (eleven in 2010) and 36 (38 in 2010) cases that were settled.® This
development has been met with massive criticism from civil society organisations as it
leaves individuals facing discrimination without protection and redress, and subverts the
importance of the legislation against discrimination. As a new director of the DO was
appointed in August 2020, we want to emphasise that a new director should be a new
start for the authority, one that puts application of the law at the forefront and understand
that laws must be seen to be effective in order to increase trust in the authority.

The need for the Swedish Government to address the issue of racial/ethnic profiling has
been raised by the Committee on the Elimination of Racial Discrimination, which in 2018
recommended that the Government ensure that fundamental legal safeguards are
effectively applied to prevent and combat racial/ethnic profiling by police of all vulnerable
groups, particularly Afro-Swedes, persons of African descent, Muslims, and Roma.?
During the Universal Periodic Review of Sweden in 2020, several states also
recommended that the Swedish government take measures to combat ethnic and racial
profiling through, e.g., the adoption of efficient policies.®

Racial/ethnic profiling in police work has received increased attention in Sweden over the
past few years. While the Government has highlighted the police as a key stake holder in
combatting hate crimes, and the Equality Ombudsman in the fight against discrimination,
discriminatory practices by the police themselves is a matter of great concern. In
December 2017, Civil Rights Defenders, in cooperation with the Department of
Criminology at the University of Stockholm, published an academic study?® highlighting
racial/ethnic profiling as a structural problem that affects minority groups and their trust in
the law enforcement.

However, the Government is not taking any measures to counteract racial/ethnic profiling,
nor is it taking measures to prevent discrimination in the administration of justice, as
previously recommended by the Committee on the Elimination of Racial Discrimination.

Swedish law on paper prohibits discrimination by public authorities. However, due to the
limited scope of the relevant provision in the Discrimination Act and the manner in which
the legislative materials have been interpreted, it is unlikely that the provision covers
discriminatory acts committed by the police or other judicial officers during the course of
duty. In practice, though, the law has yet to be tested. This means that acts and
negligence committed by the police and other actors within the judicial system still fall
outside of the scope of the Discrimination Act?. It makes it difficult to investigate police
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21.

racial/ethnic profiling and other discriminatory practices, or to provide redress for victims.
It also makes it more difficult to investigate and provide redress for other forms of
discrimination, such as discrimination based on gender, disability, age, and sexual
orientation.

Sweden has still not established an independent national human rights institution (NHRI)
despite accepted recommendations from the recent UPR review in 2015, and from the
UN human rights Committees.?! Sweden ratified the UN Convention on the Rights of
Persons with Disabilities (CRPD) in 2008, and as such also has a legal obligation to
implement an independent NHRI according to CPRD Article 33 (2). In the Government
declarations from 10 September 2019, the Swedish Prime Minister stated that an
Independent Institution for Human Rights will be set up in 2021. During the UPR review in
Geneva on 27 January 2020, Asa Lindhagen confirmed that the institution would be put in
place the next year. Nevertheless, as of the date of production of this alternative report,
neither a governmental bill nor the budget for 2021 have been presented to the public. It
is of utmost importance that the institution secures its independent mandate and is
allocated sufficient resources, including financial resources, to carry out its work in
accordance with the UN Paris principles.

SUGGESTED RECOMMENDATIONS, QUESTION 4

The Government must:

e Ensure the Equality Ombudsman works to ensure that individuals who have been

discriminated against can obtain redress.

e Address requirements regarding police accountability to review and make efforts to

transform the working methods of the police, with the aim of effectively eradicating
methods that constitute racial/ethnic profiling.

e Develop the use of social justice markers within the judicial system in order to monitor

disparate outcomes for ethnic, national, and religious minorities within the judicial
system and counteract racial/ethnic profiling.

e Extend the scope of the Discrimination Act to also include the judicial system,

including the police, or otherwise create the possibility of obtaining redress in cases of
discrimination to ensure each and every individual can exercise the right to a fair trial
and their rights to an effective remedy on equal terms.

e Establish an NHRI in accordance with the UN Paris Principles and secure its

independence by placing it under the Parliament 's jurisdiction.

e Establish the NHRI by law and promptly enact measures to ensure that it is

constitutionally protected. Ensure the NHRI is allocated sufficient resources to carry
out its mandate in an efficient manner.

¢ Include in the NHRI's mandate the possibility for it to intervene in national legal

proceedings that concern human rights violations, and to represent individuals in

international legal proceedings.

10
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QUESTION 5

22.

23.

24.

Since 2011, the Office of the Parliamentary Ombudsmen has had a unit that functions as
the National Preventive Mechanism (NPM), in accordance with the Optional Protocol to
the UN Torture Convention (OPCAT). All inspections are documented with a protocol.
The inspections can lead to the Ombudsman making a special statement in the minutes
or taking their own initiative, such as opening a new case to further investigate within the
Office of the Parliamentary Ombudsmen. The activities are then summarised in reports.??
The inspections executed by the Office of the Parliamentary Ombudsmen are very
welcomed by the signatory organisations as they enable a more transparent insight into
the various institutions, and their work pushes for further improvements.

There is currently a new dialogue forum between the Office of the Parliamentary
Ombudsmen, specifically the OPCAT unit, and civil society organisations regarding the
situation and rights of people deprived of their liberty in various institutions. The signatory
organisations are very positive toward this initiative, which invites various organisations to
share their perspectives on these matters, enabling greater control of the state’s actions
and in the long run, ensuring that the work carried out within these institutions is done in
accordance with human rights standards. This is a vital exchange of knowledge for both
the Office of the Parliamentary Ombudsmen and the organisations. It provides the Office
of the Parliamentary Ombudsmen with new perspectives in order for them to carry out
their mandate as the national preventive mechanism under OPCAT in the most optimal
way possible, and it allows the organisations to have greater insight into the institutions
and to influence the work in question.

During 2019 the OPCAT unit carried out a total of 35 inspections of different institutions.
However, to ensure the possibility of further inspections and the involvement of civil
society, it is vital to secure financing for these initiatives.? The signatory organisations
welcome the additional financial support received by the Parliamentary Ombudsmen as
of 2018, while at the same time emphasise that sufficient means are necessary to enable
more effective and extensive controls of institutions in Sweden.

SUGGESTED RECOMMENDATIONS, QUESTION 5

The Government must:

e Ensure that the Office of the Parliamentary Ombudsmen, including the OPCAT-unit,
receive sufficient resources and fulfil the necessary preconditions in order to continue
enabling effective and extensive controls of institutions in Sweden.

QUESTION 6

25.

Women and children with disabilities are more likely to be subjected to violence and
abuse than those without disabilities.?* Support material has been developed to raise
awareness among staff who encounter people with disabilities in their work. However, the
fact that this group is at greater risk of exploitation and violence remains.?> 26 Systematic
collected and divided data needed to conduct an intersectional analysis is also lacking, as
is data about sexual and reproductive rights, and in-depth information regarding the
prevalence of sexual abuse.?” It is not possible to analyse the occurrence, or follow the
development, of violence against women with disabilities based on the equality indicators
that exist.?®

11
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26.

27.

28.

29.

30.

One situation in which disabled children and women are at risk of being exposed to
abuse is when they use mobility services (fardtjanst). In several cases, sexual violations
were reported but the travel service personnel who perpetrated the abuse were able to
continue working because their license to drive for mobility services had not been
retracted. In some cases, the perpetrator (the driver) continued to work with the abuse
victim after changing employers.?® The police authority and the courts are under an
extended obligation to notify the Swedish Transport Agency of persons convicted of
crimes such as sexual offenses to prevent such situations from occurring.® However, the
problem remains that alleged perpetrators who have been reported but not yet convicted
can continue to work as drivers in mobility services, and thereby continue to work with
their victims during the course of the investigation.

Another area of risk is in group homes for persons with severe disabilities. The National
Board of Health and Welfare has highlighted information indicating that violence or
threats of violence against individuals has occurred in at least 40 percent of housing for
adults with severe disabilities, and that many municipalities lack routines for how to
handle such situations.3!

In 2017 it was reported that an absolute majority of psychiatric compulsory care
institutions did not have routines for how to deal with situations when patients have been
subjected to sexual abuse or harassment. 32 As of August 2020, the signatory
organisations have not been able to find any updated information regarding the existence
of such routines or plans. Sweden also lacks data on the frequency of such abuse and
harassment in closed institutions.

With regard to youth care institutions, the organisation Skyddsvéarnet has interviewed
children and juveniles housed in youth care institutions who have been exposed to sexual
abuse in these institutions. The interview report does not describe how common such
abuse is, but does show that:

e The abuse occurs when the perpetrator is alone with the young person, for example,
on outings or when the youth is placed in a single room;

e Both boys and girls are exposed to sexual abuse; and

e The State Institution Board, the Inspection for Care and Care and the Ombudsman for
Justice have been unsuccessful in detecting cases of abuse by staff, which is why it is
also extremely difficult for children and young people to receive support;

e Although institutions for juveniles have routines for how to deal with sexual crimes
and other forms of abuse against the children in their care, the children who have
been interviewed have given examples of situations where the routines have not been
followed in practice;

e Many of the staff lack a post-secondary education. Many have no experience of
working with vulnerable young people. As a result, the staff tend to have little
knowledge of how to deal with girls who have experienced or been exposed to sexual
abuse prior to being placed in the institution, and who therefore are likely to be
experiencing trauma and difficulties in having positive relationships with males.33

Despite support for local women’s shelters, many municipalities lack solutions for women
with disabilities who are exposed to domestic violence, or who are otherwise in need of
protection.3* The women'’s shelters are often inaccessible to people with special needs,

12
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31.

such as the need for an interpreter or a physical aid such as a wheelchair, or to women
with psychosocial disabilities. According to the shelters, it is hard to ensure appropriate
accessibility due to lack of competence, education, and resources, which results in
women with such specialised needs being denied room in the shelter and the help they
need.3®

The Swedish Agency for Participation identified areas of development for the national
strategy to prevent and combat male violence against women with disabilities in 2017.
The areas are: increased and effective prevention of violence, improved detection of
violence and stronger protection and support for vulnerable women and children, more
effective law enforcement, and improved knowledge and methodology development.36
Within these areas, specific recommendations were made, some directly to the
government. The Government has taken steps in the right direction, but the perspectives
of women with disabilities are often overlooked.

SUGGESTED RECOMMENDATIONS, QUESTION 6

The Government must:

e Ensure every institution, including special homes for persons with disabilities, have

routines and plans to ensure support and protection for persons who have been
exposed to a crime, but also to prevent such crimes.

e Ensure all staff in compulsory care institutions receive training about rights and risk

factors for sexual abuse, and the variety of related trauma.

e Consider all the recommendations from the Swedish Agency for Participation to

ensure that all necessary measures are taken to combat violence against women with
disabilities.

e Ensure that the necessary data and statistics are gathered in order to make it possible

to further study these issues and develop an intersectional analysis of the risk of
exposure to violence and abuse.

ARTICLE 3

QUESTION 8

32.

33.

The Temporary Aliens Act (lag (2016:752) om tillfalliga begransningar av méjligheten att
f& uppehalistillstdnd i Sverige) has been extended until July 2021, at which point it will
have been in force for a total of five years. It was passed with the explicit purpose of
decreasing the number of asylum seekers in Sweden after 2015, when more people fled
grave human rights violations in countries such as Syria and Afghanistan.3” In June 2019,
a Parliamentarian Committee was established in order to investigate and make proposals
on Sweden’s future migration politics (see further below). The plan is that the result of the
investigation, including the Committee’s proposals, will be publicly presented in
September 2020.38

Before the Temporary Aliens Act was passed, and throughout the whole time the law has
been in force, a broad alliance of civil society actors3?, academics*® and lawyers*! has
consistently pointed out a number of serious flaws that altogether question the Act’s

13
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34.

35.

36.

legitimacy. To increase the Committee’s overall understanding of Sweden’s relation to its
absolute international obligation not to remove persons to situations where there is a real
risk of ill-treatment, it is relevant for us to broaden the context by commenting on the
Temporary Aliens Act, which was part of a general change in Sweden’s legislative
landscape within migration law and related legislation on economic and social rights for
asylum seekers.

A few examples of these flaws concern the overall technically complicated, and in some
respects incomplete, legislation that in combination with the unclear guidance provided to
the Swedish Migration Agency (SMA) and courts on its implementation, has resulted in
increasingly unpredictable and arbitrary outcomes in individual cases.*? Furthermore, the
Temporary Aliens Act is not based available knowledge, including empirical knowledge
about reasons for migration, inclusion of migrants in society, and trauma rehabilitation
(also relevant for Article 14).43 Also, there has been an insufficient human rights analysis
of the Temporary Aliens Act and its implementation by the Government, including
adequate impact analysis on the situation of persons with migrant backgrounds in
Sweden. Since the Temporary Aliens Act negatively affects fundamental human rights in
connection to family reunification and children, for example, this is especially serious. In
the context of family reunification, it also carries discriminatory effects against LGBTIQ+
persons, as well as groups that tend to have difficulties meeting high income and housing
requirements due to age or disability (including severe PTSD), and that have work
contracts that do not provide sufficient income. Other legal amendments have led to lost
economic benefits and housing rights. According to the Swedish Red Cross, the
Temporary Aliens Act and other legislative amendments have led to a humanitarian
deterioration for individuals with experience from the Swedish asylum process, which
hinders inclusion in society, trauma rehabilitation, medical care in some instances, and
increased exploitation in the work market and by criminal networks.** Another
humanitarian consequence is the increased expulsion of seriously sick asylum seekers,
including children, which raises concerns about ill-treatment in connection to health.

The Swedish Government’s statement that Swedish legislation substantially prohibits
non-refoulement is correct. However, there are several issues, primarily due to flaws in
the procedure, that lead to non-compliance with non-refoulement in practice in individual
cases, and which conflicts with the right to an individualised assessment.*> Consequently,
Sweden has been found to have violated basic human rights in individual complaints tried
before the European Court of Human Rights and UN committees.*® However, as
described below, these flaws are to be considered structural within the Swedish asylum
system.

Asylum seekers who identify as LGBTIQ+ are one of the most vulnerable groups in the
asylum process, especially those identifying as transsexual. Asylum seekers with claims
based on sexual orientation, gender identity, and/or gender expression often experience
difficulties due to the arbitrary and generally high requirements of the SMA and courts,
which seriously calls into question Sweden’s compliance with non-refoulement and rule of
law principles. The investigations and credibility assessments of the identity of LGBTIQ+
asylum seekers, and those seeking asylum reasons for reasons connected to their
LGBTIQ+ identity, are, in practice, often based on Westernised definitions of being
LGBTIQ+, together with subjective and stereotypical expectations of LGBTIQ+
personalities, lives, and relationships.4” One core example of this is the de facto
=requirement of the credibility assessment to have the asylum seeker identify and
describe an inner emotional process of identity development leading to the realisation of

14



CIVIL

RIGHTS
DEFENDERS

37.

being LGBTIQ+. However, not all asylum seekers with claims concerning sexual
orientation, gender identity, and/or expression have the ability to reflect on or further
articulate their thoughts and feelings about these matters.*® The Swedish asylum
system’s handling of such cases in this regard has created concrete obstacles for
LGBTIQ+ asylum seekers in proving their accounts, which is discriminatory. Another
example is the system’s knowledge gaps in terms of LGBTIQ+ vocabulary (including
among interpreters) and country-specific information that result in arbitrary outcomes.
Among other things, the treatment of asylum seekers with LGBTIQ+ claims in Sweden
results in insufficiently individualised assessments in breach of UNHCR guidelines and
persons with international protection needs being removed to countries where they are at
risk of irreparable harm. In its own quality report from 2017, the SMA states that as many
as 25% of the LGBTIQ+ cases had an outcome that was incorrect or questionable. Only
12% were changed by the migration courts.*°

Civil Rights Defenders has, together with many other civil society actors such as the
Swedish Bar Association, addressed inadequate procedural guarantees against
refoulement of asylum-seekers who undergo medical age assessments or whose age is
otherwise assessed by the SMA and courts.?° Since March 2017, more than 10,000
asylum seekers have undergone medical age assessments due to difficulties in proving
their age.5! The assessment method, a medical examination of wisdom teeth and knee
joints, has been heavily criticised by national and international experts who argue that the
margin of error is too uncertain.5? In spite of this, the results are generally given high
evidentiary value by the Swedish Migration Agency and Swedish Migration Courts. In
contrast, second opinions and evidence such as statements from schoolteachers or
medical staff are normally considered to have low evidentiary value, and the personal,
family, and cultural background of the individual is rarely considered, which conflicts with
general principles pronounced by the Committee on the Rights of the Child.5® In addition,
the principle of the Benefit of the Doubt, included in international®#, EU%® and national%6
law, is rarely implemented, despite objective obstacles outside the asylum seeker’s
control to providing proof of identity or other evidence. During the asylum procedure,
many unaccompanied minors have also turned 18 years old according to their own
accounts, since the SMA did not prioritise these cases.>” Altogether, these factors result
in assessments that are far from individualised, severely challenge rule of law principles,
and put such a large burden of proof on minors, especially unaccompanied minors, that
they face an overwhelming risk of being treated as adults at the time of the decision.58
Consequently, since 2017 as many as thousands of asylum seekers may have had their
asylum applications wrongly rejected and were thus subjected to a real risk of ill-
treatment upon return to their country of origin.>® Sweden’s behaviour also strongly
conflicts with the views of the European Court of Human Rights and the Committee on
the Rights of the Child, which have declared that a child’s submission on age is to be
handled quickly, fairly, and in good faith by national migration authorities.®® In June 2020,
an independent investigator was appointed by the Government to analyse available
methods for future medical age assessments for the National Board of Forensic
Medicine.5? However, despite strong demands from civil society, there will be no
investigation into the past use of unreliable methods, and age assessments in general, in
light of non-refoulement principles. The idea of establishing a truth commission or other
effective remedies for asylum-seeking minors who might have received arbitrary
decisions on expulsion are also not included in the investigation, or the responsibility of
the SMA and the Migration Courts, which have implemented the result from the National
Board of Forensic Medicine. In June 2020, the Swedish Chancellor of Justice decided to

15



CIVIL

RIGHTS
DEFENDERS

38.

39.

40.

reject an application for damages in one case and refrained from criticising the National
Board of Forensic Medicine, the SMA, or the migration courts for their use of arbitrary age
assessments. Civil Rights Defenders and the Swedish Refugee Law Center, who
represented the client, were critical towards the outcome.52

In addition to facing arbitrary age assessments, young unaccompanied asylum seekers
who sought asylum during 2015 have faced a range of procedural obstacles that may
have resulted in the loss of protection status and actual refoulement in certain cases, as
well as great humanitarian suffering for those who stayed in Sweden, including
undocumented minors(see above).% The long wait between the filing of an asylum
application and the decision being finalised is frequently more than three years, which
creates obstacles to providing evidence of protection needs. The retroactive
implementation of the Temporary Aliens Act to 25 November 2015, an arbitrarily drawn
time limit, hit this group of asylum seekers especially hard since many unaccompanied
asylum seekers with similar backgrounds and needs were arbitrarily excluded from
legislation that provided more rights, such as temporary study permits to finish high
school studies. At the same time, these temporary residence permits and the extremely
difficult-to-meet requirements for work permits (or other permits) do not compensate for,
and cannot be considered as effective remedies for, the loss of protection status, lost
rights and in many cases, a permanent residence permit. Rather, the study permits have,
in most cases, only postponed the expulsion by a few years.

In Europe and in Sweden, a growing number of NGOs and other actors (such as
Amnesty, Swedish Red Cross, Save the Children, and the Swedish Church)® are
demanding that the authorities cancel forced deportations to Afghanistan due to the
general security situation there, and the many shortcomings in the asylum process that
Afghan asylum seekers have experienced in the past years. Afghanistan is considered to
be one of the most dangerous countries in the world for children; however, Sweden still
expels young asylum seekers and families with children to Afghanistan. Since an
agreement with Afghanistan in 2016, the number of expulsions carried out has increased
in parallel with a general deterioration in the country's security situation.5® In the latest
Universal Periodic Review of Sweden, Afghanistan recommended that Sweden respect
the principle of non-refoulement.® The reality is that Sweden rejects asylum applications
by Afghans at a higher level than other EU countries on average.®’ In cases where an
Afghani asylum seeker has feared returning to their home province, the SMA and
Migration Courts have gone against the UNHCR's views by considering Kabul to be a
reasonable internal flight alternative, despite the ongoing armed conflict and deteriorating
humanitarian situation for internally displaced persons and returned asylum seekers.68
There are also general shortcomings in the assessments of internal flight alternatives,
especially with regards to the reasonableness criteria.

In 2019 Sweden was found by the Human Rights Committee to have violated the ICCPR
(articles 6 and 7) after an individual complaint by an Afghan atheist living in Sweden.%°
The case demonstrates several structural shortcomings in the assessment of claims on
the grounds of atheism or religion with regards to Afghanistan. In its decision, the HRC
highlighted the complainant’s multi-faceted vulnerability and criticised Sweden for having
assessed each alleged ground for protection separately rather than together as part of a
larger picture, which would have shown an aggravated risk.”® Many cases lack an
adequate holistic assessment of the applicant’s personal risk factors and fail to properly
assess the applicant’s vulnerability in the context of overall security risks. Furthermore,
the HRC has stated that atheists or perceived atheists risk persecution in Afghanistan.
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Despite this, the SMA has not changed its legal stance and continues to differentiate
between Afghan converts and atheists, generally rejecting asylum claims on the ground
of atheism. In a communication to the HRC, the Swedish Government stated that it did
not find it necessary to take any general measures as a result of the HRC’s views.”®

In addition, a report on the handling of asylum applications involving claims of conversion
to Christianity (independent of the country of origin) clearly reveals arbitrariness in the
credibility assessment. Among other concerns, there are misunderstandings within the
SMA about the Christian faith and how it can be demonstrated, which in practice results
in such methods as using unreasonable knowledge tests for asylum seekers. Moreover,
the report claims that such credibility assessments testing “genuine faith” unfairly favour
individuals with a high intellectual capacity, who are able to articulate their inner
emotional process of conversion and explain the faith itself.”

Independent of the asylum seeker’s grounds for their asylum application, there is a
structural issue in that credibility assessments include the applicant meeting requirements
that are not supported by current scientific and behavioural research, including
psychological research on memory. Examples of such requirements include “secondhand
information”, “speculation,” and “lacking subjective fear”, together with prejudice
regarding the culture of the asylum seeker (see above regarding LGBTIQ+ cases in

particular, see below regarding cases involving PTSD)."3

The asylum process lacks the overall flexibility needed to meet the individual needs of
vulnerable persons, which results in discrimination. According to the Convention on the
Rights of Persons with Disabilities, to which Sweden is party, asylum seekers with
disabilities have the right to equal access to the asylum process and to justice. In order
for an individual to exercise these rights, the SMA is obligated to ensure that the asylum
process, including the interview, can accommodate the applicant’s specialised needs.”
However, asylum seekers with post-traumatic stress disorder (PTSD) who have medical
difficulties in giving detailed and coherent accounts of earlier events, especially traumatic
events that may be of particular relevance to the asylum assessment, generally face an
unequal path to asylum compared to other asylum seekers. Severe PTSD is rarely
explicitly treated as a disability by the SMA and courts, either during the asylum process
or in the decision. There are rarely medical investigations into the extent of a disability in
relation to the asylum procedure, in breach of UNHCR Handbook para. 208.7° The
credibility assessment is often based upon the same requirements (coherence and a
detailed account) that constitute the very symptoms of PTSD, which immediately creates
an enormous disadvantage for an asylum seeker with PTSD. This behaviour leads to a
disproportionate burden of proof being placed on the applicant that may result in
refoulement in certain cases.’® Furthermore, there are cases where disability, including
severe PTSD, is not included in the SMA'’s and courts’ assessments of the individual‘s
international protection needs, despite its utmost relevance for the actual situation after
return to their country of origin, especially to situations of armed conflict.

As noted by the Committee on the Rights of the Child, there are shortcomings in the
identification and recognition of child-specific forms of persecution, and the Committee
has recommended an amendment to the Aliens Act.”” Moreover, there is insufficient
individual investigation into and consideration of children’s asylum claims. In 2016, the
Swedish Migration Agency removed its units specialising in children's asylum claims.
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Sweden’s legislature is working to pass a list of safe third countries, which the SMA will
be responsible for updating.” However, civil society actors and legal scholars have
highlighted several serious flaws in the proposal, which is about to become a government
bill, that may undermine the rule of law and protections against non-refoulement in
individual cases. Among other concerns, in order to uphold an adequate individual
assessment, the legislative proposal needs to include additional procedural guarantees,
such as the possibility for a court to independently assess security risks in individual
cases despite the country list, the right to remain in Sweden until the appeals process has
been exhausted, and the right to information on the legal implications if the asylum
seeker’s country of origin is included in the list. It must also be procedurally possible for
the judicial system to re-examine the SMA'’s inclusion of countries on the list.
Furthermore, according to the proposal, the Government is ultimately responsible for the
list, which means that the SMA does not have complete independence in formulating the
list.”® This raises concerns about the lack of guarantees that political considerations will
not play a role in determining which countries to include in the list. Such considerations
would contradict the principles of non-refoulement and asylum law and pose a risk to
protections against ill-treatment in asylum cases.

The lack of experience and/or expertise among key actors such as public defenders and
interpreters in this area of law is another concern that often seriously aggravates the
situation in individual cases.

As mentioned above, at the time of writing there is a Parliamentarian Committee working
on Sweden’s future migration politics. During the course of its work, leaked draft
proposals and debates in the media have revealed political proposals including quotas or
volume goals for asylum seekers. Quotas, or volume goals, conflict with the basic
principles of the right to international protection and will inevitably influence the behaviour
of entities within the Swedish administrative system, making legal implementation of
migration laws more restrictive. Furthermore, quotas or volume goals may, together with
restrictive migration policies in general, escalate existing xenophobia and Islamophobia in
public opinion, along with feelings and acts of racism, especially against people with a
non-European background.

SUGGESTED RECOMMENDATIONS, QUESTION 8

The Government must:

e Guarantee safe, fair, and individualised assessments of LGBTIQ+ claims without
discrimination.

e End the current method for medical age assessment and ensure that such
assessments are based on methods and conducted within a procedural framework in
line with the rule of law and children’s rights.

¢ Follow the UNHCR guidelines on Afghanistan and the views of the Human Rights
Committee in Q.A. v. Sweden, and provide protection for vulnerable individuals,
including unaccompanied minors that have entered adulthood.

e Guarantee non-arbitrary, fair, and individualised credibility assessments strictly based
on available research on memory.
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e Make sure that there are procedural guarantees for asylum seekers, such as the

implementation of the Benefit of the Doubt Principle, to prevent an unreasonable
burden of proof in individual cases.

e Guarantee that the asylum process accommodates the needs of asylum seekers with

disabilities, including PTSD, and that disability is included in the assessment of
international protection needs.

e Ensure that child-specific forms of persecution are recognised and individually

assessed, both for children in families and unaccompanied children.

o Make sure that Sweden’s future legislation on migration is based on knowledge,

including empirical knowledge and impact analysis, human rights law, and the
understanding that asylum seekers are rights bearers.

QUESTION 9

48. Since the Committee’s last review, Sweden has not satisfactorily addressed structural

issues regarding the investigation and documentation of torture and the identification of
torture victims among asylum seekers. In a unique report8 from 2015, the Swedish Red
Cross reviewed Swedish asylum decisions in cases where the applicant told the SMA
about experiences of torture or trauma. The Swedish Red Cross criticised Sweden for
demonstrating insufficient knowledge about torture-related trauma and the consequences
for the individual at all times during the asylum process and brought to light several
concrete examples of procedural challenges that are still relevant today. Concerns were
raised about the lack of knowledge of and guidelines for identifying an asylum seeker with
torture-related trauma (which is considered a disability), and inadequate routines and
resources to accommodate individual needs during asylum procedures, such as
interviews, (see further above under Question 8 on PTSD). Another example concerns
the failure to observe the Benefit of the Doubt Principle in relevant cases, to reduce the
burden of proof on the asylum-seeker. Furthermore, there are knowledge gaps regarding
the nature of the state’s obligation to shift the burden of proof when there are indications
of torture, in line with the judgment of the European Court of Human Rights in R.C. v.
Sweden.?! In cases involving claims of torture, the SMA generally requires medical
certificates that meet a certain standard. In many cases, however, the asylum seeker is
not informed in a timely manner about the types of evidence needed to shift the burden of
proof to the state. Such a shift in the burden of proof would, among other things, require
the state to initiate a torture investigation if it continues to question the asylum claim. In
reality, adult asylum seekers often encounter difficulties in obtaining the necessary
medical certificates since they only have a very limited right to public health care (only in
situations where health care “cannot be deferred”). Most often the documentation from a
torture investigation becomes very important in lending credibility to earlier experiences of
torture. However, few torture investigations are initiated and paid for by the SMA if it still
guestions the claim of earlier torture, which conflicts with EU law®? and the Istanbul
Protocol. The SMA has also questioned the medical considerations in torture
investigations. Altogether, these structural flaws lead to an increased burden of proof for
torture victims compared to other asylum seekers in the asylum process, which may lead
to wrongful expulsions.83 Notably, despite the Red Cross report and recommendations
from the Committee, the SMA has not updated its regulations on the treatment of torture
victims since 2012.
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SUGGESTED RECOMMENDATIONS, QUESTION 9

The Government must:

e Strengthen the knowledge within the administrative and judicial systems regarding the
nature and consequences of torture and trauma, and the state’s related legal
obligations.

e Ensure that torture investigations are actually initiated by the SMA or courts when the
credibility of the asylum-seeker's verbal account is questioned, or in other situations
where such an investigation would be relevant.

e Ensure that victims of torture or trauma have access to health care in practice and are
provided with trauma care and the medical certificates necessary in the asylum
process.

QUESTION 10

49. Since the last review, we have no new information on the existence of any diplomatic
assurances given in decisions on expulsions that have been carried out. However, the
Migration Court of Appeals has made statements in individual cases of expulsion
according to the Act Concerning Special Controls in Respect of Aliens (lag (1991:572) om
sarskild utlanningskontroll) in which future diplomatic assurances have played a
substantial role in the Court’s assessment of the prohibition against non-refoulement. The
Migration Court of Appeals considered that the principle of non-refoulement would be
respected in the case of an expulsion.8 The cases concerned imams from different
countries such as Iraq and Russia, where it was alleged that they had engaged in
behaviour connected to terrorism. So far, no diplomatic assurances are known to have
been given in any of these cases.

SUGGESTED RECOMMENDATIONS, QUESTION 10

The Government must:

e Ensure that actual or future diplomatic assurances do not play a substantial role in
decision-making on removal in the administrative and judicial systems.

ARTICLE 10

QUESTION 14

50. The signatory organisations welcome the investment in training for law enforcement
regarding persons with psychosocial disabilities and urge the police authority to continue
its efforts to ensure that all Swedish police officers have relevant knowledge in how to
deal with persons with such disabilities. However, the trainings still lack a human rights
perspective, and do not always involve people who have themselves had encounters with
the police. The inclusion of both perspectives in training programs is important in
improving knowledge and understanding of different groups, as well as in decreasing the
risk of disproportional and unnecessary violence.
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In 2016, an inquiry report (SOU 2016:39) was presented, dealing with how the basic
education requirements for becoming a police officer could be transformed into an
appropriate university education. The signatory organisations are very critical of the fact
that the report did not consider the need for development in relation to Sweden's
international commitments, or the criticism Sweden has received from the UN and the
Council of Europe.® So far, no further action has been taken, nor has the inquiry report
led to any changes.

SUGGESTED RECOMMENDATIONS, QUESTION 14

The Government must:

e Ensure that law enforcement training, as well as for the law enforcement but also the

fundamental police education program, includes education on the provisions of the
Convention, as well as the opportunity for law enforcement officers and students to
hear directly from individuals with psychosocial and other disabilities about their
personal experiences during encounters with the police.

ARTICLE 11

QUESTION 18 AND 19

52.

53.

54.

The Government submitted a bill proposing a more effective procedure for arrests and
reduced isolation (Prop. 2019/20:129) in March 2020. The proposed time limit for pretrial
detention is six months for adults and three months for minors, regardless of the crime.
However, in exceptional circumstances the court can still decide that the time may be
exceeded. The bill does not include an absolute time limit. The new provisions are
therefore not in line with international standards.

The Government bill (prop. 2019/20:129) introduces isolation-reducing measures for
minors with a right to four hours of contact with a staff member or another person each
day. The decision does not consider CRC’s recommendation to prohibit the use of
solitary confinement in all circumstances in the Concluding Observations on the Fifth
Periodic Report of Sweden (2015). The committee states that: “The Committee is
seriously concerned about the practice of solitary confinement of children in conflict with
the law in remand prisons and police cells and about the large number of children in the
latter, as well as about the coercive and involuntary treatments inflicted on children with
disabilities” “the Committee urges the State party to:

“(a) Immediately remove all children from solitary confinement, and revise its
legislation to prohibit the use of solitary confinement in all circumstances”

The Prison Service's measurements of isolation-reducing measures from 2018 show that
the extensive international criticism directed against Sweden does not appear to have
had any significant impact on the degree of isolation of detainees. The report shows., for
instance, that 83 percent of detainees with restrictions were considered isolated. Even
more noteworthy is that the survey shows that 33 percent of detainees who were not
notified of restrictions or privacy placement decisions also were isolated. A report from
the National Preventive Mechanism on the use of isolation in pre-trial detention from 2020
shows that the situation continues to be very critical.®
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SUGGESTED RECOMMENDATIONS, QUESTIONS 18 AND 19

The Government must:

e Undertake necessary legislative measures to introduce a maximum time limit for pre-

trial detention.

¢ Prohibit the use of solitary confinement of children in all circumstances.

e Consider all the recommendations from the Parliamentarian Ombudsmen to

guarantee adult detainees a certain amount of isolation-reducing measures per day.

QUESTION 21

55. Civil Rights Defenders has conducted a study on Access to Justice for Victims of Violent

Crime Suffered in Pre-Trial Detention and detention of migrants in Sweden.8” A general
observation from the interviews with various stakeholders is that detained individuals are
not seen as crime victims in situations where they have been subjected to violence. This
frequently leads to the victims not being afforded their rights as a victim as stipulated in
the EU victim directives. In interviews with victims in immigration detention, all
respondents who had been subjected to violence in detention indicated that staff at the
detention centre admitted that they had the right to report the incident but did not take any
special actions when the crime was reported. For example, injuries were not
documented, and doctors were not summoned.8 The study therefore concluded that the
current procedures for documenting injuries suffered by individuals in detention are
inadequate.

SUGGESTED RECOMMENDATIONS, QUESTION 21

The Government must:

e Make sure that staff members in detention facilities have the appropriate knowledge

of victims’ rights, as well as the understanding that a detainee can be a victim of a
crime.

e Clarify (1) the obligation of the Migration Detention and the Prison and Probation

Service to report offences that take place in detention facilities, and (2) the guidelines
on responsibility towards crime victims, such as proper documentation of injuries, in
order to clearly delineate the roles and responsibilities of each government authority
and other stakeholders, including healthcare professionals and the police.

QUESTION 22

56. There are currently no further time limits for how long a migrant with an expulsion

decision in custody can be detained. According to the Aliens Act (2014:655) chapter 10 §
9, the authority has an obligation to re-evaluate the detention decision after two weeks,
counted from the day of the enforcement of the decision. If there is a decision about
expulsion or deportation, a re-evaluation of the decision should be conducted two months
after enforcement. There are however no further time limits on how long a migrant can be
detained in custody Even if there are obligations to regularly retry these decisions, the
signatory organisations believe this is not in accordance with international standards.

22



CIVIL

RIGHTS
DEFENDERS

57.

58.

Reports from the Office of the Parliamentary Ombudsmen state that it is common for
security placements to be made due to the Swedish Migration Agency’s limited
resources; that detainees with mental health problems are placed in detention mainly
because the personnel at the institutions do not have the skills to handle them; and that it
often takes longer than ideal before the Swedish Migration Agency visits detainees
placed there in order to reassess the placement decisions. Furthermore, in the majority of
cases from the Migrations Agency’s detention centers, such ongoing reconsiderations
were not carried out. The Office of the Parliamentary Ombudspersons has also
concluded that this is a result of the lack of a statutory legal requirement for
reconsideration of security placement, and that this leads to faults in the supervision of
these cases as there are no clear routines.8°

Besides the fact that this causes many individuals to be held in detention centers for
longer than necessary, not having such a statutory requirement makes it less likely that
the state can ensure that detention of migrants is only used as a last resort, as the
decisions are not based on the facts and actual circumstances of the case. According to
Swedish law, the alternative to detention is supervision, which per the Aliens Act
(2014:655) chapter 1 § 8 must be chosen instead of detention if it can be deemed a
sufficient measure. In a report from the Red Cross in which they examined 953 decisions
and judgements regarding detention, they concluded that supervision as an alternative is
rarely used to the extent possible, and that the Swedish Migration Agency is not willing to
use this alternative, leading to arbitrary decisions regarding detention.®°

SUGGESTED RECOMMENDATIONS, QUESTION 22

The Government should:

e Ensure in law and in practice that detention of asylum seekers is used only as a last
resort and where necessary, and for as short a period as possible.

QUESTION 23

59.

The number of children in compulsory psychiatric care is constantly increasing. According
to the National Board of Health and Welfare, 301 children were cared for under the
Psychiatric Compulsory Care Act (LPT) in 2018, compared with 207 children in 2011.°1 In
2018 there were 174 incidents of children in compulsory psychiatric care being physically
restrained, spread out over 46 patients under 18 years old. In 2017, the figures were 378
incidents in total, spread over 51 patients.®? It is also important to note the existing
problem of cases being underreported,® which is why the actual figures are estimated to
be even higher. Reasons for this include lack of transparency and working methods that
do not promote alternatives to coercive and restrictive methods. The relevant legislation
is not interpreted in accordance with a human rights-based approach.®* When it comes to
monitoring the treatment of patients in compulsory care, a wider range of indicators must
be developed. It is necessary to include not only health-related indicators but also human
rights indicators to help assess whether the individual’s human rights are being
safeguarded. For instance, to be able to understand the consequences of the use of
coercive measures, it is also important to know in how many of those cases the individual
had received information on their right to appeal the decision, but also to what extent
they received the information in a language or in a format they could understand. In this
way, potential abuse can be properly monitored, remedied, and prevented.
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In 2018, the National Board of Health and Welfare conducted a study on the prevalence
of documented psychiatric diagnhoses and clinical symptoms among young people being
treated in an investigative or treatment department within the National Board of
Institutions (SiS). The survey showed that the prevalence of psychiatric conditions is high
among young people in institutions. On average, seven out of ten adolescents fulfil the
criteria for at least one psychiatric diagnosis, and every other youth has at least two
concurrent diagnoses.% This calls for care based on the individual needs and for
alternatives to coercive and intrusive methods.

Due to the inquiry report (SOU 2017:111) mentioned in the government’s report (para.
143), a government bill on improvements for children in psychiatric compulsory care
(Prop. 2019/20:84) was presented in February 2020. The proposal includes a stricter
prerequisite, which means that the use of physical restraints on a child should only occur
if there is a risk of immediate danger to the patient, not to the staff or other patients. It
must also be obvious that alternative measures would not be sufficient. The signatory
organisations welcome these improvements, but the proposal continues to allow the use
of physical restraints and solitary confinement of children. This is not in accordance with
the recommendations from the Committee on the rights of the child, on the fifth rapport of
Sweden. The regulations have been tightened with a special provision introducing time
limits of one hour for the use of physical restraints and two hours for solitary confinement.
However, an extension of the decision to use such methods can be granted based on an
assessment by only one chief physician, and such an extension can be granted unlimited
times. There is thus no ultimate time limit. Thus, the regulations are still not in accordance
with international standards.

The Health and Social Care Inspectorate (IVO) has repeatedly reported missing and/or
late assessments of physically restraining individuals and stated that care in connection
with long-term use of physical restraints needs to be safer.% The statistics show patients
being belted for more than 4 hours and even more than 72 hours.% It has also been
observed that the statistics are not reliable, with hundreds of cases of the use of physical
restraints going unreported.®

When it comes to the use of bed restraints for adults, several inspections have noted that
the clinics’ procedures are unclear as to the circumstances in which such measures may
be used. One clinic’s procedural description contained wording that in the opinion of the
Parliamentary Ombudsmen could be interpreted as meaning that the use of bed
restraints is possible for disciplinary reasons. The OPCAT report for 2015 -2017 also
reveals that the Parliamentary Ombudsmen have observed cases where patients have
been held in isolation/solitary confinement for many years,* as well as cases where
patients have been subjected to far more coercive measures than the law allows.1%

There is still no ban on children being treated together with adults. This is not in
accordance with Article 11 of the CAT, nor with Article 37(c) in the Convention on the
Rights of the Child, which states that every child deprived of liberty shall be separated
from adults unless it is considered in the child's best interest not to do so.

The proposal (Prop. 2019/20:84) introduces the right to one hour of outdoor exercise for
children placed in compulsory care. This is a step in the right direction. Such a right is,
however, still not afforded to adults. The Parliamentary Ombudsmen recommend at least
one hour of daily outdoor exercise but have observed that there are cases where the
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67.

68.
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70.

opportunities for this are limited, and moreover that such a right has been made
conditional depending on the patient's behaviour.10?

The signatory organisations would also like to draw attention to the overuse of
prescription medication among children who are placed in institutions for children and in
foster homes. In a report from the National Board of Health and Welfare states, the
authority notices that the use of psychoactive drugs is up to 30 times higher among
placed children compared with peers in the population. A conclusion from the National
Board of Health and Welfare is that the social service staff is not prepared enough for the
fact that many of the placed children have psychiatric problems. Another conclusion is
that the social services must support the children in their contacts with the healthcare.
Children and young people with high use of different psychotropic drugs have great need
of continuity in treatment and closeness to specialists. Despite this, children and juveniles
in institutions or in foster homes do not have access to this to the same extent as other
peers. In another report, the authority describes crucial shortages in cooperation between
social services, psychiatric services, for children and juveniles, and the healthcare
providers, which further exacerbates the situation of overuse of drugs among the
children.

The signatory organisations emphasise the importance of Sweden ensuring that all staff
at compulsory care institutions receive adequate training in how to apply a human rights-
based approach in their work. During its inspections, the Parliamentarian Ombudsman
has observed that there have been cases in which coercive measures have been
misused due to the staff’'s lack of knowledge of alternative methods. The Parliamentary
Ombudsman has also observed that conflict management training plays an important role
in reducing the use of coercive measures.192

That a human rights based approach decreases the use of coercive measures is also
confirmed from a pilot project at the Angered Hospital and parts of the psychiatric clinic at
Sahlgrenska University hospital who, during the period of 2012—-2015, were selected to
incorporate human rights into their regular work. During the pilot project, staff reduced
the use of belts from about four times per month to four times per year. Now the working
method has been established in those institution and still gives the same result.103

Statistics show that women are more likely to be subjected to coercive and intrusive
measures during compulsory care, such as forced medication, ECT (electro-convulsive
treatment), and isolation.1%* The use of such measures against women is even more
common when it comes to minors (in 2016, 84% of reported incidents were against
girls).1%5When it comes to ECT-treatment, 62% out of the patients registered in 2017
were female.1% Yet little or nothing has been done to stop this culture that allows women
to be subjected to coercive and intrusive methods.

Some reporting on the use of electro-convulsive treatments (ECT) in Sweden is already
in place but it is lacking in effectiveness. An investigation conducted by the National
Board of Health and Welfare shows that only half of the incidents of ECT use are
registered, and the reporting system as such is inaccurate. One of the most common
critiques of the use of ECT is the lack of information about the treatment and the
consequences thereof, and the lack of informed consent by the individual regarding
participation in the treatment. The Patient Act (2014:821), which aims to strengthen the
position of the patient, does require health care services to ensure that patients are
involved in decisions and able to give free and informed consent regarding their care.10”
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71.

However, written informed consent is still not always sought for before resorting to ECT-
treatment in Sweden. This was criticised by the European Committee for the Prevention
of Torture and Inhuman or Degrading Treatment or Punishment (CPT) in 2016.108
However, no further measures have been taken by the Swedish Government.

Furthermore, a report from the Swedish Agency for Health and Care Services Analysis
(2017:2) clearly shows that the Patient Act has not increased the patient’s level of
involvement or use of informed consent in relation to treatment.1%°

SUGGESTED RECOMMENDATIONS, QUESTION 23

The Government must:

e Ensure that Sweden fully respects the human rights of persons in compulsory care

and addresses the criticism directed at Sweden by the Committee in the previous
session, in particular, the recommendation to “Use restraints and solitary confinement
as a measure of last resort and for the shortest possible time and under strict medical
supervision” for both minors and adults.

e Ensure that all staff at Swedish compulsory care institutions receive training in how to

apply a human rights-based approach in their work.

QUESTION 24

72.

73.

Data from the National Board of Health and Welfare from 2018 regarding the number of
people in various types of care shows: 12,186 were treated in closed psychiatric
compulsory care; 1,773 were treated in closed forensic psychiatric care; 1,223 people
were treated in open psychiatric compulsory care; and 519 people were treated in open
forensic care. In studying this data, one interesting observation is that the number of
people treated in the first three types of care has increased over the last seven years,
while the number treated through open psychiatric care through LRV has decreased
during the same period.11° This may be an indicator that less-invasive options such as
open care is not used to the extent possible, and that alternative methods are insufficient.

Additionally, many patients are being held in closed forensic care for a longer period of
time than necessary. According to the annual report from 2019, the number of patients
deemed to be ready for open forensic care but still being treated in closed care in 2019
was 9.5%.111 This is a decrease of 0.5% from the prior year. However, the accuracy of
the data is rather uncertain as Sweden does not have a clear definition of when a patient
should be considered ready for open forensic psychiatric care. There is also no
consensus on how long it is acceptable for a patient who has been deemed ready for
open forensic care to remain in closed care before this is considered a problem. In cases
where the patient is deemed ready for open care, but such a transition is not possible in
practice, various causes prevent the move: lack of housing and lack of collaboration
between the authorities, among others. The most common reason is lack of
accommodations. This cause has been stated increasingly for each year since 2009 and
was it amounted to about 60 percent in 2018.112 This reveals the challenges in caring for
patients using alternative forms of treatment, and together with the inadequacies in
collaboration between relevant stakeholders, this causes patients to be held in closed
care for longer than necessary.
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SUGGESTED RECOMMENDATIONS QUESTION 24

The Government must:

e Ensure that when the legal grounds for deprivation of liberty are no longer present,
the individual must immediately be released. The Government must ensure that after
release, individuals receive adequate support to reintegrate into society.

QUESTION 25

74. The signatory organisations confirm the information in the Governmental report but
emphasise that the SU is not objective or independent enough to fulfil Sweden’s
obligations under international law.

75. The signatory organisations believe that the SU’s mandate needs to include a clearer
human rights-based approach in preventive and detection activities, that is based on both
Swedish law and Sweden's obligations under international law. SU should also have a
stated mission of reviewing the police, based on both human rights conventions by which
Sweden is bound and relevant recommendations from the monitoring committees.

SUGGESTED RECOMMENDATIONS, QUESTION 25

The Government must:

e Establish an independent body to ensure prompt, impartial, and effective investigation
of all allegations of ill-treatment and excessive use of force by law enforcement
officers.

e Ensure that the new authority is tasked with training the police on their international
human rights obligations in order to ensure better implementation of international
standards.

ARTICLE 14

QUESTION 27

76. See answer above under Article 3, question 8.

ARTICLE 16

QUESTION 29

77. A significant number of the recommendations for Sweden from the 2020 UPR, the UN
Human Rights Committee in 2016, and the Committee on the Elimination of Racial
Discrimination in 2018, concern the need to strengthen efforts to combat and eliminate
discrimination and hate crimes, particularly racism and xenophobia against Muslims, Afro-
Swedes, Roma, Jews and the indigenous Sami.113
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79.

80.

81.

82.

The number of reported hate crimes in Sweden remains high. According to the Swedish
National Council for Crime Prevention, xenophobia and racism were the most prevalent
motives for hate crimes during 2013-2016. The latest numbers indicate that
approximately 145,000 individuals had experienced 225,000 hate crimes. Out of these,
only 17% were reported to the police. Additionally, an estimated 47,000 individuals
experienced 81,000 hate crimes with an anti-religion motive during the same period.
However, only 26% were reported to the police.* Out of the number of hate

crimes reported in 2015 and processed through January 2017, only 4% could be tied to
an identified perpetrator through an indictment, the issuance of a summary sanction
order, or the issuance of a waiver of persecution. A preliminary investigation was initiated
in 49% of all reported cases of hate crime, whereas 47% of the cases were closed
without the initiation of a preliminary investigation.1>

Sweden has developed a strategy to combat hate crimes, which was initiated in June
2015 and included, inter alia, training of police officers in identifying and processing hate
crimes. In its internal evaluation of the project, the Police Authority, however, noted that
prosecutors participating in their surveys did not experience any improvement of quality in
the investigations into hate crimes. Responses were received from thirteen different
specialist prosecutors. Most had not perceived any improvement in the communication
between the Police Authority and the Prosecution Authority regarding cases of hate
crimes.% Furthermore, a survey conducted by the National Council for Crime Prevention
shows that the majority of employees at five out of seven police districts that had received
education on hate crimes in 2015 still felt that they lacked the ability to detect, investigate,
and prosecute hate crimes.''’ Thus, it is clear that further efforts need to be made to
properly train staff on how to effectively investigate hate crimes in order to close the gap
between reported incidents and convictions.

After the internal evaluation, in 2017 an additional 10 million SEK was provided to the
Police Authority for improving their work on hate crimes.18 In 2018, the Government also
directed the Police Authority to report back on what had been done and what was in
process regarding the work against hate crimes. From the report from the police in March
2019, it is clear that the three special hate crime units are still understaffed and, in any
case, small: 26 staff out of 20,000 police officers in Sweden.11® Also, resources are
concentrated in the three major cities, Stockholm, Gothenburg, and Malmé, and the
necessary expertise and staff is lacking in the rest of the country.

The Government has in submissions to UN Treaty Bodies explained these numbers by
the fact that the proportion of cases of damage/graffiti reported as hate crimes has risen
between 2008 and 2015, and that person-based clearance in cases of damage/graffiti is
more difficult than those of assault, where witnesses can often provide evidence.2°
However, the increase of damage/graffiti reported as a hate crime, and the decrease in
assault reported as a hate crime, is not so dramatic to the extent that it can stand as the
sole explanation for the poor person-based clearance in reported cases of hate crimes.

Furthermore, the indigenous Sami people are subjected to everyday discrimination, hate
crimes, and prejudiced behaviour by the non-Sami. After the Supreme Court verdict in
January 2020 where the reindeer herding district of Girjas won a major battle against the
state over hunting and fishing rights, more hate crimes have been reported, such as the
torturing of reindeer and death threats against reindeer herders.?1 A few years ago,

the European Commission Against Racism and Intolerance (ECRI) recommended that
Sweden conduct widespread awareness-raising activities aimed at conveying to the
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83.

84.

general public the unique value of the indigenous Sami culture as an integral part

of Scandinavia and its cultural heritage.?2 In 2018, an academic survey on racism
against Sami was published, and is now subject to review.? Hence, a lot needs to be
done to combat racism, discrimination, and ill-treatment against the Sami, whose
indigenous rights are not adequately protected by Swedish legislation. However, few
measures have been taken by the Government to address ill-treatment against the Sami
People.

In November 2016, the Government adopted a national plan to combat racism, similar
forms of hostility, and hate crimes.*?* Civil Rights Defenders has taken part in

the civil society reference group for implementation of the plan and has consistently
highlighted the need for a more challenging and adequate approach in relation to the
responsible authorities. While the plan aims to enable authorities and other civil society
actors to more effectively combat racism and hate crimes, it completely ignores racism
and discrimination within the authorities, and the role they play as part of discriminatory
structures in society. One example of such discriminatory practices that need to be
addressed is racial/ethnic profiling by the police.

The provisions in Sweden’s Penal Code (cha. 16 sec. 8) concerning agitation against
national and ethnic groups does not ban describing people with disabilities in an offensive
manner. The provision covers sexual orientation, religion, ethnicity, and transgender
identity but not disability, which means that persons with disabilities do not receive the
same protections under the law as other groups facing discrimination.

SUGGESTED RECOMMENDATIONS, QUESTION 29

The Government should:

e Expand existing training programs on hate crimes for police employees and make

training on the legislation and implementation of legislation on hate crimes mandatory
for all areas of law enforcement, including the police, prosecutors, and the judiciary.

e Institute hate crime units in all police regions and allocate sufficient resources for such

prioritisation to effectively be made.

e With respect to the Sami People’s right to free, prior and informed consent, take

measures to prevent acts of hate crimes, discrimination, and racism directed against
the Sami, such as educating the general public about the Sami’s past and present
conditions and the implications of their status as an indigenous people, and
acknowledging the collective human rights of the Sami as part of ensuring non-
discriminatory treatment.

e Make further efforts to build trust among populations vulnerable to ethnically

motivated hate crimes, and to increase their ability to properly report hate crimes.

e Revise the national plan to combat racism, similar forms of hostility, and hate crimes

to emphasise the accountability of the responsible authorities to review and address
internal practices that may result in discrimination.

e Put forth legislation that gives people with disability protections against hate crimes.
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OTHER AREAS OF CONCERN

Non-vital and irreversible surgery and other medical treatments are still performed on intersex
children without them first giving sufficient informed consent and receiving impartial
counselling.*?® The Swedish health care system cannot currently guarantee that these patients
ever give sufficient informed consent. Previous treatment guidelines advised that information
about the diagnosis and early operations be withheld from the patient. 126 For example, for a
group where early genital surgery might be introduced,'?” the approaches to this type of
surgery vary between medical teams and surgeons.

Some work actively with parents in order to postpone the decision about undergoing surgery,
while others put less emphasis on this and perform the operations relatively early in the child’s
life. This difference is important as it affects the individual’s future ability to make informed
decisions based on their gender identity and priorities in life. Recent key publications describe
the scientific evidence as insufficient to guide decisions on gender assignment and early
genital and gonadal surgery with any certainty. The decisions are made jointly by the medical
teams and the parents and are described by the teams as sometimes difficult to make.28

SUGGESTED RECOMMENDATIONS

The Government must:

e Protect children’s right to bodily integrity, autonomy, and self-determination by
ensuring via legislation or otherwise that non-vital surgical or other medical
procedures on intersex infants and children are not performed before they are able to
provide their informed consent, in accordance with the conventional interpretations by
the Committee on the Rights of the Child;

e Take the necessary legislative, administrative, and/or other measures to guarantee
respect for the physical integrity and autonomy of intersex persons, and ensure that
no one is subjected during infancy or childhood to unnecessary medical or surgical
procedures;

e Guarantee counselling services for all intersex children and their parents in order to
inform them of the consequences of unnecessary surgery and other medical
treatment;

e Ensure that full, free, and informed consent is respected in connection with medical
and surgical treatments for intersex persons, and that non-vital, irreversible medical
interventions are postponed until a child is mature enough to participate in decision-
making and give full, free and informed consent;

e Provide adequate redress for the physical and psychological suffering caused by such
practices carried out on intersex persons.
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