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1 The human rights obligation to prohibit corporal punishment
 (
This briefing describes the legality of corporal punishment of children in
 
Canada
. In light of the obligation under international human rights law to prohibit all corporal punishment of children, the recommendations of the UN Secretary General’s Stu
dy on Violence against Children
 and
 
the recommendations to 
Canada 
by the 
Committee on the Rights of the Child
 
and 
during 
the Universal Periodic Review (which the Government 
rejected
), 
we hope the 
Human Rights 
Committee 
will:
raise the issue of corporal punishment of 
children
 in its List of Issues for 
Canada
, asking what 
steps have been taken to ensure legislation clearly prohibits 
corporal punishment in all settings, including the home, and
recommend
 to 
Canada
, in the concluding observations on the 
sixth
 state party report, that 
legislation is enacted which prohibits all corporal punishment of children, without exception, and explicitly repeals section 43 of the Criminal Code which allows the use of force “by way of correction”
.
)1.1 The legality and practice of corporal punishment of children breaches their fundamental rights to respect for their human dignity and physical integrity and to equal protection under the law, and the right not to be subjected to torture or to cruel, inhuman or degrading treatment or punishment – rights guaranteed in the International Covenant on Civil and Political Rights and other international human rights instruments.


2 The legality and practice of corporal punishment of children in Canada
2.1 Summary: Corporal punishment is unlawful in schools and the penal system, but it is not fully prohibited in the home and in all forms of alternative care and day care for children.
2.2 Home (lawful): Section 43 of the Criminal Code (“Protection of Persons in Authority”) states: “Every schoolteacher, parent or person standing in the place of a parent is justified in using force by way of correction toward a pupil or child, as the case may be, who is under his care, if the force does not exceed what is reasonable under the circumstances.” A Supreme Court ruling on 30 January 2004 stated that this section justifies only “minor corrective force of a transitory and trifling nature” and that it rules out corporal punishment of children under the age of two years or over the age of 12 years, as well as degrading, inhuman or harmful conduct, discipline using objects such as rulers or belts and blows or slaps to the head.[footnoteRef:1] In Quebec, reference to a “right of correction” was removed from the Civil Code in 1994, and a number of rulings have stated that the right of correction is no longer recognised in Quebec’s civil law, but section 43 of the federal Criminal Code applies nevertheless. [1:  Canadian Foundation for Children, Youth and the Law v Canada (Attorney General), file no. 29113] 

2.3 Numerous studies have documented the prevalence of corporal punishment of children. For example, the Canadian Incidence Study of Reported Child Abuse and Neglect 2008, the third nationwide study to examine the incidence of reported child maltreatment, involved 112 child welfare service agencies in Canada, reporting on 15,980 child protection investigations. The study found that 74% of all cases of “substantiated physical abuse” were cases of physical punishment and 27% of “substantiated emotional maltreatment incidents” were initiated as a form of punishment. In the vast majority (17,212) of the estimated 18,688 cases of “substantiated physical abuse”, physical violence was the primary form of maltreatment. Of cases of physical violence, 54% involved children being slapped or “spanked”, 30% being shaken, pushed, grabbed or thrown, 21% being hit with objects and 8% being punched, kicked or bitten.[footnoteRef:2] [2:  Jud, A. & Trocmé, N. (2013), Physical Abuse and Physical Punishment in Canada, Child Canadian Welfare Research Portal Information Sheet No. 122] 

2.4 Alternative care settings (partially prohibited): Corporal punishment is prohibited in foster care in Alberta, British Columbia, Manitoba, Ontario and Quebec. There is no explicit prohibition in foster care in New Brunswick, Newfoundland, Northwest Territories, Nova Scotia, Nunavut, Prince Edward Island, Saskatchewan and Yukon. Corporal punishment is prohibited in state provided care in Alberta, British Colombia and Manitoba. In Ontario, it is prohibited in provincially-licensed childcare programmes and foster homes, and for all children receiving services from a child protection agency or other service provider licensed or approved by the province.
2.5 Day care (partially prohibited): Corporal punishment is prohibited in child care in all states and territories except New Brunswick. In Quebec, as with parents, carers have no right of correction under the Civil Code, but section 43 of the federal Criminal Code applies (see above, para. 2.2). 
2.6 Schools (unlawful): The 2004 Supreme Court judgement (see above, para. 2.2) stated that teachers may not use corporal punishment, although they may use reasonable force to remove a child from a classroom or to secure compliance with instructions. This prohibition is not reflected in the laws of all provinces and territories. Corporal punishment is prohibited by law in state schools in British Columbia (1973), New Brunswick (1990), Newfoundland (1997), Northwest Territories (1995), Nova Scotia (1989), Nunavut (1995), Prince Edward Island (1993), Quebec (1997), Saskatchewan (2005), Yukon (1990) and Ontario (2009). There is no legal prohibition in Alberta and Manitoba, though policy in many school boards states that corporal punishment should not be used.
2.7 Penal institutions (unlawful): Corporal punishment is unlawful as a disciplinary measure in penal institutions but we have no details of applicable law. 
2.8 Sentence for crime (unlawful): There is no provision for judicial corporal punishment in criminal law.

3 Recommendations by human right treaty monitoring bodies and during the UPR
[bookmark: _GoBack]3.1 CRC: The Committee on the Rights of the Child has three times recommended prohibition of corporal punishment in all settings in Canada – in its concluding observations on the initial report in 1995,[footnoteRef:3] the second report in 2003[footnoteRef:4] and the third/fourth report in 2012.[footnoteRef:5] [3:  20 June 1995, CRC/C/15/Add.37, Concluding observations on initial report, paras. 14 and 25]  [4:  27 October 2003, CRC/C/15/Add.215, Concluding observations on second report, paras. 4, 5, 32, 33 and 45]  [5:  6 December 2012, CRC/C/CAN/CO/3-4, Concluding observations on third-fourth report, paras. 7, 8, 44 and 45] 

3.2 UPR: At the Universal Periodic Review of Canada in 2013, a recommendation was made to prohibit corporal punishment of children. The Government rejected the recommendation, stating that the law criminalises child abuse but defending the existence of the legal defence for the use of corporal punishment in some cases.
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