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This briefing provides an update on South Africa in light of the recent decision by the Constitutional Court which found the common law defence of “reasonable or moderate chastisement” of children to be unconstitutional.
We hope the Committee on the Elimination of Discrimination Against Women will welcome this decision which effectively banned the use of all corporal punishment in the home in its examination of South Africa. We further hope the Committee will, in its concluding observations on the fifth state party report, recommend that South Africa ensure that no form of violence within the domestic sphere is condoned, including by parents against their children, by enacting the Children’s Third Amendment Bill to clearly confirm the ban in legislation, ensuring that the prohibition of corporal punishment is adequately monitored and enforced in all settings, and promoting positive, non-violent and participatory forms of child rearing and discipline through awareness campaigns and training programmes.


1 The prohibition of all corporal punishment in South Africa 
1.1 In September 2019, the Constitutional Court confirmed a 2017 decision by the High Court of Gauteng which had found the common law defence of “reasonable or moderate chastisement” to be unconstitutional under articles 10 and 12(1)(c) of the Constitution.[footnoteRef:1] Previously, common law recognised parents’ power “to inflict moderate and reasonable chastisement on a child for misconduct provided that this was not done in a manner offensive to good morals or for objects other than correction and admonition”.[footnoteRef:2] Under South Africa’s common law system, this decision from the Constitutional Court is equivalent to repealing the defence in legislation. With this decision, the Court effectively banned the use of all corporal punishment in the home, as criminal provisions against assault now apply equally to children.  [1:  18 September 2019, Freedom of Religion South Africa v Minister of Justice and Constitutional Development and Others, Constitutional Court, ZACC34; confirming 19 October 2017, YG v. The State, High Court of Gauteng Local Division, Case No. A263/2016]  [2:  R v Janke and Janke 1913 TPD 382] 

1.2 Explicit legislation would strengthen the prohibition. In July 2018, the Department of Social Development published the draft Children’s Third Amendment Bill for consultations, explaining that one of its aims was to “remove the common law defence of reasonable chastisement and prohibit corporal punishment in the home”.[footnoteRef:3] Article 8 of the Bill stated: “Positive discipline of children - 12A. (1) A person who has care of a child, including a person who has parental responsibilities and rights in respect of a child, must not treat or punish the child in a cruel, inhuman or degrading way, when disciplining the child, to ensure the child’s right to physical and psychological integrity as conferred by section 12 (1)(c), (d) and (e) of the Constitution. (2) The common law defence of reasonable chastisement available in any court proceeding to a person contemplated in subsection (1) is hereby abolished. (3) A parent, guardian, care-giver or any person holding parental responsibilities and rights in respect of a child who is reported for subjecting such child to any inappropriate form of punishment, including corporal punishment, must be referred to a prevention and early intervention programme as contemplated in section 144. (4) The Department in partnership with relevant stakeholders, must take all reasonable steps to ensure that- (a) education and awareness-raising programmes concerning the effect of subsections (1) and (2) are implemented across the Republic; and (b) programmes promoting positive discipline at home and in alternative care are available across the Republic. (5) When prevention and early intervention services have failed, or are deemed to be inappropriate, and the child’s safety and wellbeing is at risk, the designated social worker must assess the child in terms of section 110.” A new version of the Bill was opened for submissions in October 2018. Article 7 of the Bill creates a new article 12A on “Discipline of children”: “(1) Any person caring for a child, including a person who has parental responsibilities and rights in respect of a child, must not treat or punish the child in a cruel, inhuman or degrading way. (2) Any punishment, within the home or other environment, in which physical force or action is used and intended to cause some degree of pain or harm to the child is unlawful. (3) Any person who is reported for contravening subsection (1) must be dealt with in accordance with section 110 of this Act.” [3:  See https://pmg.org.za/call-for-comment/704/, accessed 1 August 2018] 

1.3 The current Children’s Act of 2005 defines abuse in relation to a child as “any form of harm or ill-treatment deliberately inflicted on a child” including “assaulting a child or inflicting any other form of deliberate injury to a child” and “exposing or subjecting a child to behaviour that may harm the child psychologically or emotionally” (art. 1). The Children’s Act was amended in 2007 to provide for prevention and early intervention programmes which must focus on, among other things, “developing appropriate parenting skills and the capacity of parents and care-givers to safeguard the well-being and best interests of their children, including the promotion of positive, non-violent forms of discipline” (art. 144(1)(b)). 
1.4 South Africa is a Pathfinder country with the Global Partnership to End Violence Against Children, which commits it to three to five years of accelerated action towards the achievement of Target 16.2 of the Sustainable Development Goals.
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