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[bookmark: _Toc10640669]Introduction
		Maldives has been party to the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) since 1993 and is currently under review for the 6th Periodic Report submitted by the State in April 2019. This is a shadow report on the “Information received from Maldives on follow-up to the concluding observations on its sixth periodic report (Dated: 24 November 2023)” and provides our commentary on the State Party’s interim replies to the recommendations contained in paragraph 28 (a), (b), (i) and 54 (e) of the concluding observations (CEDAW/C/MDV/CO/6).  
About Equal Rights Initiative (ERI)
		This Report is prepared by the Equal Rights Initiative (ERI), a registered non-governmental organisation (NGO) in the Maldives, working towards the achievement of international human rights standards, with a key focus on women's equality, security, and empowerment. In the past five years, ERI has conducted multiple programmes on women’s empowerment, legal, access to justice, human rights awareness, and justice education, through various outreach, research, and advocacy programs.
ERI Commentary on the Interim Replies from the Government of the Maldives on follow-up to Specific Concluding Observations on the Sixth Periodic Report
	A.		Interim replies to the recommendations contained in paragraph 28 (a) of the concluding observations (CEDAW/C/MDV/CO/6)
1. In the Interim Reply to the CO urging the State Party to “Amend section 52 of the Sexual Offences Act and section 47 of the Special Provisions Act to Deal with Child Sex Abuse Offenders to remove excessive evidence requirements for victims to prove sexual violence”, the State Party noted that “the evidentiary requirements under Section 52(a) of Act No: 17/2014 Sexual Offences Act) and Section 47 of Act No: 12/2009 (Special Provisions Act to Deal with Child Sex Abuse Offenders Act), the law recognises at least 5 (five) types of evidence stipulated in the respective sections as sufficient to establish definitive culpability for offences mentioned in the Acts, and that it is not mandatory for the prosecution to admit all the different types of evidence stated in the law in order to establish guilt.
2. It further noted that the Supreme Court of the Maldives had previously decided that Section 47 of the Special Provisions Act to Deal with Child Sex Abuse Offenders Act, in providing a range of admissible evidence, purports to offer flexibility in overcoming the threshold to establish culpability, and that the evidence requirements stated in subsections (f), (g) and (l) are intended as avenues for the judge to corroborate the statement of the victim.[footnoteRef:2] And that the Supreme Court reiterated that the statement of the victim is the primary evidence and that admitting evidence corroborating such a statement is sufficient to satisfy the burden of proof for conviction,[footnoteRef:3]  and that the mere absence of five types of evidence would not hinder a conviction under Article 51(h) of the Constitution, provided there is substantial supporting evidence.[footnoteRef:4] Having referred to the two Supreme Court decisions, the Interim Reply notes that these two provisions in the Sexual Offences Act and the Special Provisions Act to Deal with Child Sex Abuse Offenders are misinterpreted sometimes, as some of the judges are unfamiliar that a conviction can be still achieved based on supporting evidence even when five types of evidence are not available, and that the State Party is fully committed to conducting training sessions for the judges in order to avoid the misinterpretation of these provisions.   [2:  State v. Ali Shah 2017/SC-A/16, paras 14-15.]  [3:  Mohamed Muneer v Prosecutor General’s Office [2021] SC 02, paras 15-16.]  [4:  Mohamed Muneer v Prosecutor General’s Office [2021] SC 02, para 56.] 

3. ERI commends the effort made by the High Court[footnoteRef:5] and the Supreme Court,[footnoteRef:6] where the justices have given positive interpretation to the evidentiary standards required in the law. However, we disagree with the State’s suggestion that the current text of the legislation is “misinterpreted sometimes while considering evidentiary requirements for cases of sexual violence”, because the Act very clearly notes that a minimum of 5 pieces of evidence are required by legislation, and therefore, must be, and can be argued by the defence if the requirement is unfulfilled by the Prosecution.  [5:  See Case No.: 2012/HC-A/129, at 73 and Case No.: 2012/HC-A/14, at 78, and 2014/HC-DM/01.]  [6:  Cases also referred to in the State Party Replies.] 

4. The Supreme Court decisions cannot be taken as ‘the law’ on the matter because, the courts do not have law making power in the Maldives,[footnoteRef:7] and although they have interpretation roles, it does not extend to interpreting legislation in contravention to what is written in the law. Thus, it is questionable if these Supreme Court decisions can be followed as judicial precedent in the Maldives. Furthermore, while it is acknowledged that there are caselaw that aims to explain the purpose of these sections of the Act, however, this is very much dependant on the presiding judges, and this should not be left to the discretion of the judges if the purpose can be better achieved by amending the law. [7:  Article 142, Constitution of the Republic of the Maldives states that “… when deciding matters on which the Constitution or the law is silent, Judges must consider Islamic Shari'ah. In the performance of their judicial functions, Judges must apply the Constitution and the law …”.] 

5. In the current context, ERI believes that an amendment to section 52 of the Sexual Offences Act and section 47 of the Special Provisions Act to Deal with Child Sex Abuse Offenders to remove excessive evidence requirements for victims to prove sexual violence is necessary and essential. And that extensive training must be provided to Judges and Justices on law, human rights, and access to justice. 
	B.	Interim replies to the recommendations contained in paragraph 28 (b) of the concluding observations (CEDAW/C/MDV/CO/6)
6. In the Interim Reply to the CO urging the State Party to Amend section 53 of the Sexual Offences Act to ensure that discriminatory gender stereotypes relating to delayed reporting, false accusations and women’s “dignity and discipline” are removed from the adjudication of sexual violence cases and discontinue practices that contribute to secondary victimization of women, such as examining a victim’s prior sexual behaviour, the State Party noted that the section has been amended through Act No: 25/21 (First Amendment to Act No: 17/2014 Sexual Offences Act) enacted on 6 December 2021, and that this Amendment effectively repeals subsections (a), (b), (c), (d) and (e) of Section 53 which covered certain circumstances that can be invoked against the victim to negate the accusations of sexual violence. 
7. ERI welcomes the amendment to the Act No: 17/2014, Sexual Offences Act, enacted on 6 December 2021 (Act No: 25/21). As the State Response notes, the Amendment repealed subsections (a), (b), (c), (d) and (e) of Section 53 which covered certain circumstances that can be invoked against the victim to negate the accusations of sexual violence. By removal of these subsections, the legislation now refrains from providing suggestions on potential evidence, circumstantial or otherwise, that can be invoked against the victim to negate the accusations of sexual violence.
8. The opening paragraph of Section 53 has also been amended, to include that it is for the defendant to prove that the victim’s statement is inconsistent in itself or that the facts are unsupported in witness accounts. However, with the current change in the phrasing of the text, there is no material difference between the original text and the amended section 53, in terms of implementation of the law.  
9. Thus, we believe that section 53 of the Sexual Offences Act must be amended in a way to ensure discriminatory gender stereotypes relating to women’s “dignity and discipline” are removed from the adjudication of sexual violence cases and discontinue practices that contribute to secondary victimization of women.
	C.	Interim replies to the recommendations contained in paragraph 28 (i) of the concluding observations (CEDAW/C/MDV/CO/6)
10. In the Interim Reply to the CO urging the State Party to review its current legislation, including the Penal Code and the law on domestic violence, to ensure that domestic violence is specifically criminalized, can be prosecuted ex officio and is sanctioned with appropriate penalties commensurate with the gravity of the abuse, the State Party noted that, Section 6 of the Act No: 3/2012 [Domestic Violence Prevention Act (DVPA)] adequately addresses the nature of the offence of domestic violence in relation to both civil and criminal liability. In that regard, Section 6 states that any act prescribed as an act of domestic violence under the Act shall carry both civil liability and be a criminal offence liable for criminal prosecution. Further, Section 7 of the Act reinforces this dual culpability by stating that criminal liability and conviction under another Act for acts of domestic violence under the Act shall not bar implementation of other (civil) measures prescribed in the Act. Section 7 subsection (b) also emphasises that the provisions of the Act shall apply regardless of the perpetrator being subjected to criminal conviction under a different legislation, where the victim and the perpetrator are bound by a domestic relationship as stipulated in the Act. In other words, the relief orders for protection and civil liability of the perpetrator stipulated in the Act can be sought even though criminal charges have been raised under other laws. The State Party further states that all forms of violence and intimidation remain punishable under various legislations,[footnoteRef:8] and because of this, offences with criminal liability pertaining to acts of domestic violence are adequately covered in legislation prescribing criminal offences in the Maldives. ERI strongly disagrees with the suggestion that domestic violence has been effectively criminalized.   [8:  Act No: 9/2014 (Penal Code of the Maldives), the Sexual Offences Act and Act No: 17/2010 (Act on Prohibition of Threats and Use of Dangerous Weapons).] 

11. The landmark case on the issue is Prosecutor General v. Ibrahim Shah (2019),[footnoteRef:9] and is a case through which we can gauge the effectiveness of the existing laws on domestic violence. On 3 December 2015, a married woman, Ziyadha Naeem, was raped by her husband while living separately. She had confided in a few people about the incident, before and after she fell seriously ill. On 28 December, she died from complications associated with the physical injuries. During the investigation, the police had concluded that Ziyadha was both physically and sexually abused by her husband. The postmortem report showed several injuries to different organs of her body. The prosecution charged the husband with four offenses, including marital rape, a reckless act and negligence leading to the death of a person, and the possession of pornographic material. The Criminal Court decided that there was insufficient evidence to establish the charges against the Defendant and stated that the testimonies provided by the witnesses did not indicate that the Defendant had raped Ziyadha and that the postmortem report did not indicate any injuries to the vagina or anus.[footnoteRef:10] On appeal, the High Court decided that there was sufficient evidence to prove forceful penetration and lack of consent, and therefore, found the Defendant guilty of martial rape, and sentenced him to three years in prison.[footnoteRef:11] No charges of domestic violence was raised, nor argued in any court.  [9:  Case no.: 2019/HC-A/325.]  [10:  Case No.: 752/Cr-C/2016; Case Summary (available at https://maldivesmootcourtsociety.org/prosecutor-generals-office-v-ibrahim-shah-2019-hc-a-325/)]  [11:  Case no.: 2019/HC-A/325.] 

12. ERI notes that the current DVPA defines 17 acts of domestic violence or abuse, but it does not specify any criminal offenses. In the past, concerns were raised as to how this would negatively impact victims of domestic violence since it suggests that the perpetrators are not accountable for their actions. This understanding is supported by the information provided to the 2022 Human Rights Report by the Prosecutor General’s Office, where they noted that domestic violence cannot be charged as a criminal offense because it has not been recognised as a criminal offense in any legislation in the Maldives. And because charges are filed under general assault and battery, domestic violence perpetrators get away after receiving a lesser punishment.[footnoteRef:12] Variations also exist among the institutions in interpreting and codifying the existing DVPA.[footnoteRef:13]  [12:  Human Rights Report 2022, Para 70, Human Rights Commission of the Maldives (available at: https://hrcm.org.mv/storage/uploads/24YE4Jwe/rthaxdaa.pdf)]  [13:  Human Rights Report 2021, Para 42, Human Rights Commission of the Maldives (available at https://hrcm.org.mv/storage/uploads/9kob0GY8/04vsynsh.pdf] 

13. Only two out of every five women seek protection in cases of domestic violence, and the lack of reporting can be associated with a lack of confidence in the legal system, an inability to maintain confidentiality (service providers), a lack of protection for the reporting party, and the fact that there is no simple process in place for cases of gender-based violence.[footnoteRef:14] The Family Protection Authority (FPA) website provide guidelines on how to report cases; however, individuals with limited resources may encounter difficulties in engaging with the appropriate authorities.[footnoteRef:15] Therefore, we are doubtful that a victim of domestic abuse will be able to receive the kind of protection the state envisions under the DVPA.  [14:  Human Rights Report 2021, Para 39, Human Rights Commission of the Maldives (available at https://hrcm.org.mv/storage/uploads/9kob0GY8/04vsynsh.pdf]  [15:  Family Protection Authority Website (https://fpa.gov.mv/)] 

14. The DVPA requires imposing criminal and civil liabilities on domestic violence perpetrators.[footnoteRef:16] It states that domestic violence acts will be dealt with in accordance with the provisions of the Act, and if a crime is committed, the offender will be prosecuted and may also be subject to civil liability where necessary. It should be emphasized that the DVPA does not specify the precise actions to be taken against the offenders in the absence of a criminal offense; and a law on civil liability has not yet been introduced. In the absence of any rules governing this civil liability, victims of domestic violence currently lack a defined legal procedure to seek any form of compensation.  [16:  DVPA 2012, Sec. 2(i), Sec. 6. ] 

15. The DVPA does not intend to punish perpetrators unless the perpetrator commits a specified crime in the DVPA, and it does not offer rules for dealing with domestic violence perpetrators whose actions do not satisfy any criminal offense. However, if all the conditions of a criminal offense are met, the offender will face criminal prosecution. Furthermore, depending on the seriousness of the criminal offense, the offender may be required to stay in police custody until the case is concluded or may be released under bail or specific conditions. There are no further actions available under the legislation to take against the offender if their conduct does not constitute an offense. For this reason, prosecution in domestic violence cases is extremely low. According to PGO, only 14% of cases reported as domestic violence cases investigated by the Police, were sent for prosecution. And while 60 cases of violence against women were prosecuted only 10 cases were able to secure a conviction.[footnoteRef:17] According to the FPA, although the DVPA identifies the key institutions and their responsibilities, the lack of clarity on the roles for the various institutions investigating cases of domestic violence in this legislation or in another, and the absence of a minimum standard for implementing institution, has also affected the effectiveness of the process.[footnoteRef:18]  [17:  Human Rights Report 2021, Para 44, Human Rights Commission of the Maldives (available at: https://hrcm.org.mv/storage/uploads/9kob0GY8/04vsynsh.pdf)]  [18:  Human Rights Report 2022, Para 69, Human Rights Commission of the Maldives (available at: https://hrcm.org.mv/storage/uploads/24YE4Jwe/rthaxdaa.pdf)] 

16. The main protective measures available to victims against offenders include the protection order outlined in Part 7 and the emergency protection order outlined in Part 8 of the Act. Nonetheless, according to FPA statistics, of the 529 domestic abuse cases in 2023, 80 victims received emergency protection orders, and 8 victims received protection orders from the courts.[footnoteRef:19] Data from 2022 and 2023 also demonstrate significant number of serious abuses, including physical, psychological, emotional, and verbal abuses, that have been reported in addition to the various forms of domestic violence incidents. Thus, while it can be assumed that victims would require interim relief or immediate protection from the offenders, the courts have granted comparatively few protection orders. [19:  Family Protection Authority, Statistics for 2023 (Quarter 1, 2 and 3), (available at http://fpa.gov.mv/dv)] 

17. Domestic violence victims generally have the same legal rights as any other person and can file a civil case, however, this also comes with various complications related to not having sufficient legal and financial support for the victims.
18. Given the above, we note that the purpose of the DVPA cannot be achieved unless domestic violence acts are punishable, and therefore, the law must be amended to introduce measures to be taken against the perpetrator and introduce civil liabilities. We also call on the State Party to establish an administrative mechanism to issue protection orders, and establish adequate therapeutic, rehabilitation, and other facilities for victims of domestic violence. 
	D.	Interim replies to the recommendations contained in paragraph 54 (e) of the concluding observations (CEDAW/C/MDV/CO/6)
19. In the Interim Reply to the CO urging the State Party to Adopt legislation to ensure that men and women have equal rights in divorce, including equal grounds and procedures for obtaining a divorce, as well as equal distribution of marital property upon divorce, including land, in line with the Committee’s general recommendation No. 29 (2013) on the economic consequences of marriage, family relations and their dissolution, the State Party notes that it is committed to removing the barriers faced by women in matters of family law. In informs that with a view to provide better safeguards for women and children, modernise and simplify court proceedings, and introduce modern dispute settlement mechanisms, the Attorney General’s Office has launched a Family Law reform initiative in 2020. And that this initiative will review the DVPA, Act No: 4/2000 (Family Act), Act No: 20/2019 (Child Rights Protection Act), and respective regulations, to identify legislative gaps, discrepancies, workability, and its adherence to Maldives’ obligations under international law. The State Party then provides an assurance to the Committee that every effort is being made to ensure that the law reform initiative reaches fruition in a timely manner, and once completed, that it will be in a better position to provide the Committee with specific updates on the legislative changes. 
20. We are disheartened to see further commitments and lack of active measures. We note that despite court statistics and various independent research in the Maldives showing the disadvantaged situation of women, much of which were also reported to the UN treaty bodies by the Maldives, only two small amendments were made to the Family Act in the past 23 years.
21. A much-desired amendment to the Family Act in 2016 introduced the concept of distribution of property after a divorce, however, this only applies if the parties have a prenuptial agreement stating how property will be divided upon a divorce.[footnoteRef:20] The seven separate guidelines to implement the Amendment are yet to be published. Furthermore, couples entering marital relationships are not aware of the protection afforded by a prenuptial agreement and discussing distribution of marital property prior to entering a marriage makes couples and families uncomfortable. This has led to a situation where there have been no marital property distribution cases in the Maldives, and thus, no positive impact of the amendment.  [20:  Act No. 9/2016 (2nd Amendment to Act No. 4/2000, Family Act (available at https://old.mvlaw.gov.mv/pdf/ganoon/chapterII/9-2016.pdf)] 

22. The pre-marital awareness program conducted by the court is significantly basic and focuses more on the position of marriages and roles for men and women in marriage in Islam, as opposed to the rights of the individual parties in a marital relationship/ marriage contract. The current program published on the Family Court website, focuses on 4 topics; on the marriage process, rights and responsibilities set under the Family Act, health and wellness, social and economic issues in relation to marital relationships, and a component on marriage in Islam that will disseminate information on Shariah specific rules pertaining to husbands and wives.[footnoteRef:21]  [21:  Marriage Awareness Program Sessions, Family Court Website (available in the local language, at https://familycourt.gov.mv/awareness-program/)] 

23. ERI notes that the State Party’s commitment to ensure equal rights in family law is questionable given the situation of women’s family related rights in the Maldives, high percentage of divorces and women led households, and the lack of women’s ownership in terms of land and other property, which has placed women in a seriously disadvantaged position to face economic consequences of a divorce. ERI notes that sincere and urgent measures are needed to ensure proper amendments to the Family Law, and its implementation in the Maldivian context given that the judiciary is not seen to be welcoming of women’s rights in the larger context, which includes courts in the central region and in the outer atolls.

Conclusion
24. With limitations for civil society to openly engage in a dialogue with the State Party, conversations such as violence against women, women’s human rights and equality, particularly those that have connections to Shariah, have been challenging. In recent history, we have also observed that local communities are becoming more conservative on these particular issues, and it has been difficult to have these conversations even in women’s groups in rural parts of the Maldives. Based on the current context and issues surrounding law making and the implementation of laws in the Maldives, we have little hope that the legislation surrounding the issues in discussion in the above four recommendations from the Committee, nor policy making can have positive outcomes in the immediate future. The State Party is aware of the issues and has chosen not to take appropriate action to investigate or remedy the situations. As a result, women’s rights continue to be compromised. An independent inquiry into Family Law and Violence against Women maybe an alternative approach to ensuring timely review and amendment of the laws, to ensure the implementation of the Committee recommendations.  
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