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I. [bookmark: _Toc136352824][bookmark: _Toc136608726][bookmark: _Toc136611029][bookmark: _Toc136611080][bookmark: _Toc137473760]Introduction
1. Te Kāhui Tika Tangata Human Rights Commission[footnoteRef:2] (Commission) welcomes the opportunity to provide this submission to the Committee against Torture (Committee) ahead of the examination of Aotearoa New Zealand’s seventh period report under the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Convention).  [2:  The Commission is accredited as an “A status” National Human Rights Institution under the Paris Principles.] 

2. To acknowledge Māori as the Indigenous Peoples of Aotearoa New Zealand and tangata whenua[footnoteRef:3], we refer to New Zealand as Aotearoa New Zealand. We refer to victims/survivors of torture, violence, and abuse as “survivors”. [3:  Translated as “people of the land”. For more information, see https://teara.govt.nz/en/papatuanuku-the-land/page-4.  ] 

3. This submission is provided in response to the Committee’s List of Issues Prior to Reporting (List of Issues) provided to the Aotearoa New Zealand Government (Government) on 12 May 2017 and the State Party’s Report dated 16 March 2020. It also provides the Committee with an update on key developments since 2020.
4. This submission is structured as follows:
(a) Key developments and observations on progress since the sixth periodic review
(b) Aotearoa New Zealand context
(c) Observations in response to some of the thematic issues raised in the List of Issues, as well as recommendations and further enquiries the Committee may wish to make to the Government
5. The Commission coordinates Aotearoa New Zealand’s National Preventive Mechanism (NPM), which monitors the Optional Protocol to the Convention Against Torture (OPCAT). The Commission will also be providing the Committee with a submission in this capacity. 
II. [bookmark: _Toc136608727][bookmark: _Toc136611030][bookmark: _Toc136611081][bookmark: _Toc137473761]
Key developments and observations on progress since sixth periodic review
6. Nearly eight years have passed since Aotearoa New Zealand was examined by the Committee and four years since the State Party submitted its report. The Commission’s submission therefore aims to provide the Committee with an update on developments since 2020 and identifies areas where rights under the Convention could be strengthened. 
7. Significantly, the Government has appointed five Public and Government Inquiries[footnoteRef:4] since the last review of Aotearoa New Zealand, which directly implicate rights under the Convention. Details of these inquiries are set out throughout this submission. They include: [4:  These Inquiries are able to inquire into any matter of public importance or concern to the Government of the day. 
 Public Inquiries include Royal Commissions, which are appointed by and report to the Governor-General, and the Inquiry report is tabled in Parliament. Government Inquiries are appointed by and report to a Minister and the intention is that these are simpler and quicker to establish. A Royal Commission is the most serious response to an issue available to the Aotearoa New Zealand Government. For more information, see https://www.dia.govt.nz/Public-and-Government-Inquiries.] 

(a) Government Inquiry into Mental Health and Addiction (report released 2 December 2018) launched in 2018 to identify unmet needs and develop recommendations for a better mental health and addiction system in Aotearoa New Zealand (see List of Issues item 24).[footnoteRef:5] [5:  See Government Inquiry into Mental Health and Addiction at https://www.mentalhealth.inquiry.govt.nz/.] 

(b) Government Inquiry into Operation Burnham (report released 31 July 2020) established in 2018 to examine allegations of wrongdoing by the Defence Force during operations conducted in Afghanistan in 2010 and 2011 (see List of Issues item 34).[footnoteRef:6] [6:  See Government Inquiry into Operation Burnham at https://www.operationburnham.inquiry.govt.nz/.] 

(c) Royal Commission of Inquiry into the Attack on Christchurch Mosques on 15 March 2019 (report released 8 December 2020) established in response to the terrorist attack on Christchurch masjidain on 15 March 2019, which led to the death of 51 innocent New Zealanders, fuelled by Islamophobia and far-right ideology. The Royal Commission investigated the actions of the terrorist, the actions of relevant public sector agencies and any changes that could prevent such terror attacks in the future. This was followed by changes to counter-terrorism legislation (see List of Issues item 33).[footnoteRef:7] [7:  See Royal Commission of Inquiry into into the terrorist attack on Christchurch masjidain on 15 March 2019 at https://christchurchattack.royalcommission.nz/.] 

(d) Royal Commission of Inquiry into Historical Abuse in State Care and in the Care of Faith-Based Institutions (report due 28 March 2024) established in 2018 to look into what happened to children, young people and vulnerable adults in State and faith-based care in Aotearoa New Zealand between 1950-1999, which includes an inquiry into the State-run Children and Adolescent Unit at Lake Alice Psychiatric Hospital (Lake Alice) (see List of Issues item 28).[footnoteRef:8]  [8:  See Royal Commission of Inquiry into Historical Abuse in State Care and in the Care of Faith-based Institutions at https://www.abuseincare.org.nz/] 

(e) Royal Commission of Inquiry into COVID-19 Lessons (report due 26 June 2024) established as a result of the wide-ranging human rights implications of COVID-19 lockdowns and other measures on vulnerable sectors of society, and their ongoing impacts on people in detention (see List of Issues item 34).[footnoteRef:9] [9:  See Royal Commission of Inquiry into COVID-19 Lessons at https://www.dia.govt.nz/Inquiry-into-COVID-19-Lessons.] 

8. The Commission welcomes the following policy and legislative developments, which we will elaborate upon in this submission:
(a) Commencement of the work programme Hāpaitia te Oranga Tangata: Safe and Effective Justice to consider ways to improve systemic shortcomings in the criminal justice system.
(b) Appointment of a Minister for the Prevention of Family Violence in November 2020; establishing a dedicated whole-of-government response to family violence, underpinned by a national strategy and action plan to eliminate family, and legislative reform.
(c) Introduction of a National Action Plan Against Forced Labour, People Trafficking and Slavery and proposals for new legislation that aims to address modern slavery and worker exploitation. 
(d) Increasing the annual Refugee Quota from 1000 to 1500, removing discriminatory “family link” restrictions on African and Middle Eastern refugees, and establishing and then accepting the recommendations of the independent review on the restriction of movement of asylum seekers.
(e) Commitment to make improvements to the mental health system, including repealing and replacing the Mental Health (Compulsory Assessment and Treatment) Act 1992 and adopting a zero-seclusion policy focusing on eliminating seclusion in mental health facilities.
9. However, the following issues are of concern: 
(a) Systemic shortcomings in the treatment of Māori as they continue to be hugely over-represented at all stages of the criminal justice and State care systems in Aotearoa New Zealand. 
(b) Treatment of prisoners, particularly in relation to the use of non-lethal weapons, solitary confinement, seclusion and restraint, conditions in prisons and the treatment of women.
(c) Seclusion rates are still too high in mental health facilities and the use of compulsory treatment orders under the Mental Health (Compulsory Treatment) Act continues to rise.
(d) Asylum seekers continue to be provided with limited access to specialist support services while their claims are being processed. Legislation has also been introduced that re-introduces the possibility of detention of asylum seekers in prisons and extends the period of time for which they can be held in detention if they arrive as part of a “mass group”. 
(e) While we welcome the establishment of the Royal Commission of Inquiry into Abuse in State Care and Faith Based Care, survivors are still waiting for holistic redress. In particular, the Government has not implemented the Committee’s decisions regarding Mr Paul Zentveld and Mr Malcolm Richards.
[bookmark: _Toc136352825][bookmark: _Toc136608728][bookmark: _Toc136611031][bookmark: _Toc136611082][bookmark: _Toc137473762]
III.    Aotearoa New Zealand context
[bookmark: _Toc136352826][bookmark: _Toc136608729][bookmark: _Toc136611032][bookmark: _Toc136611083][bookmark: _Toc137473763]Te Tiriti o Waitangi
10. [bookmark: _Ref137387480]The Government’s human rights obligations are underscored by Te Tiriti o Waitangi (Te Tiriti). As noted in the State Party report, Te Tiriti is Aotearoa New Zealand’s foundational constitutional document, which establishes the relationship between Māori and the State.[footnoteRef:10] It affirms the status of Māori as tangata whenua (Indigenous peoples) and recognises their pre-existing and ongoing tino rangatiratanga (sovereign authority) and self-determination. It envisages a sharing of power and authority and a partnership of equals. Te Tiriti requires the Government to work in partnership, support and to uphold the rangatiratanga authority of tangata whenua, and advance equity for Māori.  [10:  New Zealand Government, “Seventh periodic report submitted by New Zealand under article 19 of the Convention pursuant to the simplified reporting procedure” CAT/C/NZL/7 (25 September 2019), at [6] to [13]. ] 

11. The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) complements Aotearoa New Zealand’s obligations under Te Tiriti. The guarantee of tino rangatiratanga under Te Tiriti is reinforced by articles 3 and 4 of the UNDRIP which recognise Māori rights to self-determination. The commitment to partnership under Te Tiriti is supported by article 18 of the UNDRIP which recognises the right of Māori to participate in decision-making on matters that affect their rights, and article 19 which places an obligation on the State to act in good faith with Māori to obtain their free, prior, and informed consent before undertaking measures that affect them. 
12. Following Cabinet approval in March 2019, a National Action Plan to implement UNDRIP was being developed by the Government, in partnership with Indigenous representatives from Pou Tikanga of the National Iwi Chairs Forum and the Commission.[footnoteRef:11] Targeted engagement was carried out with Māori in 2021-22, with feedback from that process including considerable concern about the justice system, over-policing and over-incarceration of Māori.[footnoteRef:12] A key theme was a call for “fundamental change to mitigate the impact of the current system on tangata whenua”.[footnoteRef:13] A draft plan was due to be released for broader public consultation in 2023, however the development of the National Action Plan has been paused until 2024.   [11:  See Te Puni Kōkiri | Ministry of Māori Development UN Declaration on the Rights of Indigenous Peoples (20 October 2022) available at https://www.tpk.govt.nz/en/a-matou-whakaarotau/te-ao-maori/un-declaration-on-the-rights-of-indigenous-peoples , and He Puapua – Report of the Working Group on a Plan to Realise the UN Declaration on the Rights of Indigenous Peoples in Aotearoa New Zealand (1 November 2019) available at https://www.tpk.govt.nz/documents/download/documents-1732-A/Proactive%20release%20He%20Puapua.pdf.]  [12:  Iwi Chairs Forum Pou Tikanga, Human Rights Commission and Te Puni Kōkiri, Key themes from Māori targeted engagement on a plan to implement the UN Declaration on the Rights of Indigenous Peoples (April 2022) available at https://www.tpk.govt.nz/docs/tpk-undrip-append2-en.pdf.]  [13:  Ibid, p. 8.] 

13. As the State Party’s report notes, Te Tiriti o Waitangi forms part of Aotearoa New Zealand’s unwritten constitution, alongside various pieces of human rights legislation.[footnoteRef:14] However, Aotearoa New Zealand’s constitutional arrangements, with their emphasis on Parliamentary sovereignty, afford limited protection to Te Tiriti and the human rights protections contained therein. The State Party’s report notes that there are no plans to review Aotearoa New Zealand’s constitutional arrangements. However, other UN bodies including the Committee on the Elimination of Racial Discrimination,[footnoteRef:15] Committee on Economic, Social and Cultural Rights[footnoteRef:16] and Expert Mechanism on the Rights of Indigenous Peoples[footnoteRef:17] have recommended that the Government continue constitutional discussions including the role of Te Tiriti, in partnership with Māori.  [14:  Above n 9, at paras [6]-[13].]  [15:  Committee on the Elimination of Racial Discrimination Concluding observations on the combined twenty-first and twenty-second periodic reports of New Zealand, UN Doc. CERD/C/NZL/CO/21-22 (22 September 2017) at [13(a)]. ]  [16:  Committee on Economic, Social and Cultural Rights Concluding observations on the fourth periodic report of New Zealand UN Doc. E/C.12/NZL/CO/4 (2018) at para [9(a)].]  [17:  Expert Mechanism on the Rights of Indigenous Peoples (EMRIP) Country Engagement Mission (8 – 13 April 2019) – New Zealand (14 July 2019) at [17] available at https://www.ohchr.org/sites/default/files/Documents/Issues/IPeoples/EMRIP/Session12/EMRIPAdvisroyNoteNZ2019.docx. ] 

[bookmark: _Toc136352827][bookmark: _Toc136608730][bookmark: _Toc136611033][bookmark: _Toc136611084][bookmark: _Toc137473764]Systemic issues 
14. In 2018 the Ministry of Justice commenced its work programme Hāpaitia te Oranga Tangata: Safe and Effective Justice to consider ways to improve systemic shortcomings in the criminal justice system. The Safe and Effective Justice Advisory Group Uepū Hāpai i te Oranga produced two reports following over a year of leading a public discussion and engaging with communities around the country about the improvements needed to the justice system.[footnoteRef:18] Their final report found that the current system is failing on several fronts and called for urgent and fundamental change to the justice system. Its recommendations included a commitment to transform the system, a whole of government approach and vision, and a ‘by Māori for Māori’ approach, including the establishing a power sharing governance model. [18:  Uepū Hāpai i te Oranga He Waka Roimata – First report (2019) available at https://www.justice.govt.nz/assets/he-waka-roimata.pdf. Uepū Hāpai i te Oranga Tūruki! Tūruki! Move Together: Second report of Te Uepū Hāpai i Te Ora Safe and Effective Justice Advisory Group (December 2019) available at https://www.justice.govt.nz/assets/turuki-turuki.pdf.] 

15. Ināia Tonu Nei is a Māori movement formed in response to a lack of Māori voice in the 2018 Safe and Effective Justice Summit. The group was supported by the Government to convene a hui (meeting) among Māori with criminal justice experience. This produced the Ināia Tonu Nei report in 2019,[footnoteRef:19] which called for urgent change to the justice system and recommended that Aotearoa New Zealand’s justice system be decolonised and remodelled in partnership between Māori and the Crown.[footnoteRef:20]  [19:  Ministry of Justice, Ināia Tonu Nei: Hui Māori Report (July 2019) available at  
https://www.justice.govt.nz/assets/d8s653-Inaia-Tonu-Nei-Hui-Maori-English-version.pdf. ]  [20:  Ināia Tonu Nei, Hui Māori Report (July 2019) available at https://static1.squarespace.com/static/60d12cb5a665b46504ad8b32/t/60fe31b1735d6f7990bf3f5a/1627271661386/d8s653-Inaia-Tonu-Nei-Hui-Maori-English-version.pdf. ] 

16. The Ministry of Justice website reports that the Hāpaitia Legacy continues to be reflected in initiatives such as: Police Iwi Community Panels, Te Ao Mārama District Court model, the Department of Corrections' Māori strategic plan and Joint Venture on Family and Sexual Violence.[footnoteRef:21] While these are very positive individual initiatives, overall progress on the urgent and fundamental change called for by the Hāpaitia review is less clear.  [21:  Ministry of Justice, The Hāpaitia legacy https://www.justice.govt.nz/justice-sector-policy/key-initiatives/key-initiatives-archive/hapaitia-te-oranga-tangata/the-hapaitia-legacy/ ] 

17. The Committee may wish to make further inquiries with the Government as to its progress in implementing the systemic changes recommended as a result of the Hāpaitia i te Oranga Tangata Safe and Effective Justice Review and by Ināia Tonu Nei.
18. Ara Poutama | Department of Corrections (Corrections) has adopted Hōkai Rangi 2019 – 2024, its core strategic plan to deliver better outcomes and reduce the overall proportion of Māori in prison.[footnoteRef:22] The Oranga Tamariki Act 1989, which governs the State care and youth justice systems for children and young people in Aotearoa New Zealand, was updated in 2019 to include an express commitment to the principles of the Treaty of Waitangi.[footnoteRef:23]  [22:  Ara Poutama Aotearoa | Department of Corrections, Hokai Rangi 2019 – 2024 available at https://www.corrections.govt.nz/resources/strategic_reports/corrections_strategic_plans/hokai_rangi. ]  [23:  The Treaty of Waitangi is the name of the English version of Te Tiriti o Waitangi, which differs in meaning from Te Tiriti o Waitangi in te reo Māori. ] 

19. Despite these initiatives, Māori continue to be over-represented at all stages of the criminal justice and State care systems in Aotearoa New Zealand. The Maranga Mai! report released by the Commission in February 2023 provides an historic account of the over-policing of Māori and their greater likelihood of apprehension, prosecution, conviction and imprisonment which is continued today.[footnoteRef:24] Māori currently represent 37 per cent of people proceeded against by Police, 45 per cent of people convicted, and 52 per cent of people in prison, despite representing only 16.5 percent of the national population.[footnoteRef:25] In addition, 65 per cent of women in Aotearoa New Zealand’s correctional facilities are Māori, making them the most incarcerated group of indigenous women in the world.[footnoteRef:26]  [24:  Aotearoa New Zealand Human Rights Commission Maranga Mai! The dynamics and impacts of white supremacy, racism and colonisation upon tangata whenua in Aotearoa New Zealand (November 2022), at pp.85 – 89, and 92, available at https://tikatangata.org.nz/our-work/maranga-mai. ]  [25:  See Ministry of Justice “Hāpaitia te Oranga Tangata | Safe and Effective Justice” (2 February 2023) available at https://www.justice.govt.nz/justice-sector-policy/key-initiatives/hapaitia-te-oranga-tangata/#:~:text=M%C4%81ori%20are%20overrepresented%20at%20every,of%20the%20New%20Zealand%20population. ]  [26:  Sophie Cornish, Māori even more over-represented in prisons, despite $98m strategy, Stuff New Zealand (1 May 2022) available at https://www.stuff.co.nz/national/128306867/mori-even-more-overrepresented-in-prisons-despite-98m-strategy. See also International Working Group for Indigenous Affairs, The Indigenous World 2022: Aotearoa (New Zealand) (1 April 2022) available at https://iwgia.org/en/aotearoa-new-zealand/4685-iw-2022-aotearoa-new-zealand.html#_edn8. ] 

20. As noted in the separate submission of the Office of the Children’s Commissioner to the Committee, Māori children and young people are also over-represented in State care and youth justice processes.[footnoteRef:27] A joint inquiry by the Independent Police Conduct Authority and the Office of the Privacy Commissioner released in September 2022 found that Police had been unlawfully photographing Māori youth and storing their biometric information in a national database, without properly seeking consent from the youth or their parents or caregivers.[footnoteRef:28] The information was collected and stored for intelligence-gathering and investigative purposes, in circumstances where the youth had not been charged with any offences.  [27:  See also Aotearoa New Zealand Human Rights Commission Aotearoa New Zealand 6th Periodic Review under the UN Convention on the Rights of the Child: Submission of the New Zealand Human Rights Commission on the List of Issues Prior to Reporting (March 2020) at [29] available at https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2FCRC%2FIFN%2FNZL%2F42168&Lang=en.]  [28:  Office of the Privacy Commissioner, IPCA/OPC Joint Inquiry into Police conduct when photgraphing members of the public (8 September 2022) available at https://www.privacy.org.nz/publications/commissioner-inquiries/ipcaopc-joint-inquiry-into-police-conduct-when-photographing-members-of-the-public/#:~:text=In%20relation%20to%20the%20three,for%20a%20lawful%20policing%20purpose. ] 

21. The Royal Commission of Inquiry into Historical Abuse in State Care and in the Care of Faith-based Institutions (hereafter referred to as the Royal Commission), discussed further below, has established a separate investigation to examine the over-representation and impacts of abuse specific to Māori children, young people and vulnerable adults.[footnoteRef:29] This investigation will also consider whether current frameworks for preventing and responding to abuse against Māori are fit-for-purpose. [29:  Royal Commission of Inquiry into Historical Abuse in State Care and in the Care of Faith-based Institutions “Māori experiences of abuse in care” available at https://www.abuseincare.org.nz/our-inquiries/maori-experience-of-abuse-in-care/. ] 

22. In recent years the Waitangi Tribunal[footnoteRef:30] has instigated Kaupapa (thematic) Inquiries to examine nationally significant and systemic issues affecting Māori. The WAI3060 Te Rau o te Tika: Justice System Kaupapa Inquiry currently underway is examining allegations relating to:[footnoteRef:31] [30:  The Waitangi Tribunal is charged with investigating and making recommendations on claims brought by Māori relating to actions or omissions of the Government in relation to obligations under Te Tiriti o Waitangi.]  [31:  Ministry of Justice, Te Rau o Te Tika: Justice System Kaupapa Inquiry (WAI3060) available at https://www.justice.govt.nz/justice-sector-policy/justice-system-kaupapa-inquiry/.] 

(a) discrimination against Māori in the statutory and institutional framework for the administration of justice in colonial and modern times; 
(b) institutional racism and bias in the policy and practice of justice sector organisations; 
(c) discrimination against Māori in policing policy and practice; and
(d) prison conditions and the treatment of Māori in prison (both in pre-trial detention and sentenced). 
23. [bookmark: _Ref137209195]The findings and recommendations resulting from the WAI3060 Inquiry are likely to provide comprehensive advice to the State justice agencies as to how they can transform their structural and operational functions to have greater compliance with the principles of Te Tiriti and undoubtedly improve Māori outcomes.
24. [bookmark: _Hlk136518340]The Committee may wish to recommend that the Government:
(a) [bookmark: _Hlk137452576]Recognise, respect and support Māori rangatiratanga and self-determination to design and implement their own initiatives to address Māori and criminal justice and harms caused by state care in accordance with tikanga Māori (customs and traditions);
(b) Prioritise the completion and implementation of a National Action Plan to implement UNDRIP grounded in Te Tiriti o Waitangi; and
(c) Report on effective and measurable steps being taken to progress system change in relation to Māori within the criminal justice and State care systems, as recommended by the Safe and Effective Justice review, the Ināia Tonu Nei report and including with respect to the Government’s obligations under Te Tiriti o Waitangi and UNDRIP (specifically, self-determination, participation, equality and non-discrimination). 
III. [bookmark: _Toc136352829][bookmark: _Toc136608731][bookmark: _Toc136611034][bookmark: _Toc136611085][bookmark: _Toc137473765]
Rights under the Convention 
[bookmark: _Toc136352830][bookmark: _Toc136608732][bookmark: _Toc136611035][bookmark: _Toc136611086][bookmark: _Toc137473766]Articles 1 and 4 
[bookmark: _Toc136352831][bookmark: _Toc136608733][bookmark: _Toc136611036][bookmark: _Toc136611087][bookmark: _Toc137473767]Measures taken to incorporate Convention into domestic law (List of Issues item 2)
Crimes of Torture Act 1989 
25. [bookmark: _Hlk135999427]The Crimes of Torture Act (COTA) was enacted in 1989 to enable Aotearoa New Zealand to meet its obligations under the Convention in domestic legislation, by establishing a regime for prosecuting crimes of torture.[footnoteRef:32] In 2006 the COTA was amended to establish preventive mechanisms, including a multi-body NPM, to meet Aotearoa New Zealand’s obligations under OPCAT.[footnoteRef:33] As noted in the joint submission of the Aotearoa New Zealand NPMs, the COTA has not been subject to substantive legislative review or amendment since this time.  [32:  COTA, s 2A. ]  [33:  COTA, s 15. ] 

26. The Commission notes that the definition of torture under section 2(1) of the COTA does not account for the Aotearoa New Zealand-specific context, including the previous suppression of Māori language and culture and the over-policing and incarceration of Māori, which adds essential context to how Māori understand and experience torture and ill-treatment. The COTA is also silent as to the Government’s obligation to uphold Te Tiriti when administering the Act.
27. Section 5 of the COTA requires the Attorney-General’s consent before compensation will be paid to a victim of torture or their family. In ratifying the CAT in 1989, the Government reserved the right to award compensation to torture victims referred to in article 14 of the Convention only at the discretion of the Attorney-General of Aotearoa New Zealand. The Committee has recommended that the Government withdraw this reservation,[footnoteRef:34] however as set out in more detail below, no action has been taken and section 5 of COTA remains in force.  [34:  Committee Against Torture, Concluding Observations on the sixth periodic report of New Zealand UN Doc. CAT/C/NZL/CO/6 (2 June 2015) at p.8. ] 

28. Section 12 of the COTA also requires the Attorney-General to grant consent before any person can be prosecuted for committing an act of torture. There has never been a prosecution for torture in New Zealand under the COTA. We note that two complaints of acts of torture by survivors of Lake Alice were in recent years upheld by the Committee and that, during its inquiries, the Royal Commission of Inquiry on Abuse in Care heard scores of examples of children being abused in State care.
29. Sections 27 to 30 of the COTA establish the NPMs’ monitoring functions, including their unrestricted access to information, detainees and places of detention within their mandate. Section 32 of the COTA sets out the Commission’s functions as the Central NPM. The Central NPM role primarily entails coordinating Aotearoa New Zealand’s NPMs to identify systemic issues arising in places where people are deprived of their liberty. The Commission is not designated to carry out monitoring visits to places where people are deprived of their liberty in Aotearoa New Zealand. 
30. Furthermore, the Commission’s primary role is that of Aotearoa New Zealand’s NHRI. The role brings with it an additional mandate regarding monitoring human rights in places of detention. The Global Alliance of National Human Rights Institutions (GANHRI) interprets the UN Paris Principles as mandating NHRIs with functions to monitor, inquire, investigate and report on human rights violations, including authorisation of “unannounced and free access to inspect any public premises” and the undertaking of “rigorous and systematic follow up activities” regarding recommendations and findings made.[footnoteRef:35] The Commission notes that there is a distinction between the preventative focus of NPMs designated under OPCAT and the more general human rights mandate of NHRIs. Nevertheless, there remains some room for correlation. [35:  GANHRI, General Observations of the Subcommittee on Accreditation, Adopted by the GANHRI Bureau on 21 February 2018, at p 7 (G.O 1.2) and p 17 (G.O 1.6).] 

31. Notwithstanding the Commission’s CNPM status under OPCAT, the GANHRI Subcommittee on Accreditation has recently recommended that the Commission “access all places of deprivation of liberty…in order to effectively monitor, investigate and report on the human rights situations in these places”.[footnoteRef:36] [36:  GANHRI Subcommittee on Accreditation, 2.7 Aotearoa New Zealand: Aotearoa New Zealand Human Rights Commission (NZHRC), 25 March 2022.] 

32. The Committee may wish to make further inquiries with the Government as to how the Crimes of Torture Act 1989 is meeting its obligations under Te Tiriti o Waitangi and international human rights law, including those contained in article 14 of the Convention. 
New Zealand Bill of Rights Act 1990
33. As outlined in the State party report, the New Zealand Bill of Rights Act 1990 (NZBORA) enshrines in domestic law the right not to be subject to torture or cruel, inhuman or degrading treatment or punishment,[footnoteRef:37] and the right of everyone deprived of their liberty to be treated with humanity and respect for their inherent dignity.[footnoteRef:38]  [37:  NZBORA, s 9. ]  [38:  NZBORA, s 23(5). ] 

34. In August 2022, the Government passed the New Zealand Bill of Rights (Declarations of Inconsistency) Amendment Act. The Aotearoa New Zealand courts and tribunals do not have a power to strike down legislation which is found to be inconsistent with any of the rights contained in the NZBORA.[footnoteRef:39] However, the Declarations of Inconsistency Amendment Act establishes a procedure which the Government must follow if a court or tribunal makes a declaration of inconsistency, specifically:[footnoteRef:40] [39:  Human Rights Act 1993, s 92K. ]  [40:  See New Zealand Bill of Rights (Declarations of Inconsistency) Amendment Act; NZBORA, ss 7A and 7B; HRA 1993, ss 92WA and 92WB. ] 

(a) the Attorney-General must notify Parliament of a declaration of inconsistency within six sitting days of such declaration being made final; and
(b) the Government must provide a report advising its response to the declaration of inconsistency within 6 months. 
35. The Declarations of Inconsistency Amendment Act was enacted in response to a finding of the Supreme Court which recognised the courts’ jurisdiction to make declarations of inconsistency.[footnoteRef:41] Prior to this, the NZBORA was silent on whether remedies are available to claimants where enactments are found to be inconsistent with the rights contained therein. [41:  See Attorney-General v Taylor [2018] NZSC 104 in which the Court declared that the Electoral (Disqualification of Sentenced Prisoners) Amendment Act 2010, which disenfranchised people in prison, was inconsistent with the right to vote recognised in section 12 of the NZBORA. ] 

36. The NZBORA remains silent as to awarding compensation to persons whose NZBORA rights are found to have been violated by actions or omissions by the state or those exercising public functions. However, the Aotearoa New Zealand courts established a discretionary jurisdiction to award compensation for violations of NZBORA rights in the 1994 case of Simpson v Attorney-General (Baigent’s Case)[footnoteRef:42]. Recently, in Fitzgerald v Attorney-General [2022] NZHC 2465, the High Court awarded $450,000 in compensation to a claimant whose sentence of imprisonment was found to be manifestly unjust and grossly disproportionate, in breach of the prohibition against torture under section 9 and his right not to be subject to arbitrary detention under section 22 of the NZBORA. However, outside of case law authority and legal academic analysis, there is limited guidance for the public about the exercise of this judicial discretion. [42:  Simpson v Attorney General [Baigent's case] [1994] 3 NZLR 667 ] 

37. Furthermore, the Prisoners and Victim’s Claims Act 2005 places particular procedural requirements and restrictions on the compensatory claims by prisoners and persons subject to community-based sentences for breaches and interferences with their privacy rights and rights contained in the NZBORA and HRA.[footnoteRef:43] [43:  Prisoners and Victim’s Claims Act 2005, ss 2, 6, 13 and 14. ] 

38. The Committee may wish to make further inquiries with the Government as to how the NZBORA aligns with its obligations under international human rights law, including those contained in article 14 of the Convention.
[bookmark: _Toc136352832][bookmark: _Toc136608734][bookmark: _Toc136611037][bookmark: _Toc136611088][bookmark: _Toc137473768]Article 2
[bookmark: _Toc136352833][bookmark: _Toc136608735][bookmark: _Toc136611038][bookmark: _Toc136611089][bookmark: _Toc137473769]National Preventive Mechanism (List of Issues item 4)
39. Details of the framework, activities and resourcing of OPCAT NPMs are discussed in the joint submission of the Aotearoa New Zealand NPMs. 
[bookmark: _Toc136352834][bookmark: _Toc136608736][bookmark: _Toc136611039][bookmark: _Toc136611090][bookmark: _Toc137473770]Violence and abuse against women (List of Issues item 5)
40. Aotearoa New Zealand has some of the worst rates of reported sexual and gender-based violence (SGBV) in the OECD, with high rates of attrition and low rates of prosecution. [footnoteRef:44] As reflected in international trends, the impact of the COVID-19 lockdowns in 2020 and 2021 led to even more incidents of SGBV in Aotearoa New Zealand.[footnoteRef:45] Māori[footnoteRef:46] and disabled women[footnoteRef:47] were and continue to be disproportionately affected by SGBV. However, Māori-led community organisations were effective in providing a range of safe accessible supports during the pandemic, as well as monitoring and researching family and sexual violence, which highlighted the importance of investing in kaupapa Māori initiatives.[footnoteRef:48] [44:  Ministry of Justice, Attrition and progression: Reported sexual violence victimisations in the criminal justice system (2019) available at https://www.justice.govt.nz/about/news-and-media/news/how-sexual-violence-cases-progress-through-the-justice-system/. ]  [45:  See Submission of the Aotearoa New Zealand Human Rights Commission for the Special Rapporteur on violence against women, its causes and consequences (June 2020) available at https://www.ohchr.org/sites/default/files/2022-01/new-zealand-nhrc.pdf. ]  [46:  Shine, Colonisation and Family Violence, available at https://www.2shine.org.nz/resources/colonisation-and-family-violence/ ; Aotearoa New Zealand Family Violence Clearing House  https://nzfvc.org.nz/sites/nzfvc.org.nz/files/issues-paper-6-2014_0.pdf.]  [47:  Office for Disability Issues Violence against disabled people in Aotearoa New Zealand – new research (22 July 2021) available at https://www.odi.govt.nz/whats-happening/violence-against-disabled-people-in-new-zealand-new-research/.]  [48:  Aotearoa New Zealand Doctor Rata Aotearoa, Covid-19 restrictions impact family violence and wellbeing, empowered communities key to supporting safety net at home (9 March 2023) available at https://www.nzdoctor.co.nz/article/covid-19-restrictions-impact-family-violence-and-wellbeing-empowered-communities-key.] 

Policy developments 
41. Since the last review, the Government has embarked on considerable policy and legislative work to combat SGBV, which the Commission acknowledges and commends. The Government appointed a Minister for the Prevention of Family Violence in November 2020 (Marama Davidson) established a dedicated whole-of-government response to family violence (“Te Puna Aonui”)[footnoteRef:49] – underpinned by a national strategy and action plan to eliminate family violence (“Te Aorerekura”) – and brought about significant legislative reform, as set out in more detail below.  [49:  The Joint Venture on Family Violence renamed Te Puna Aonui in December 2022. ] 

42. Te Aorerekura includes a list of 40 implementation steps to address the drivers of violence, to be carried out between December 2021 – December 2023.[footnoteRef:50] On 27 July 2022, Minister Davidson said the Government was on track to meet all 40 targets.[footnoteRef:51] [50:  Te Aorerekura National Strategy (December 2021) at 6-7, available at https://tepunaaonui.govt.nz/assets/National-strategy/Finals-translations-alt-formats/Te-Aorerekura-National-Strategy-final.pdf.]  [51:  Radio Aotearoa New Zealand “Te Aorerekura aiming for high-trust funding model” available at:https://www.rnz.co.nz/news/political/471711/te-aorerekura-aiming-for-high-trust-funding-model ] 

43. Te Aorerekura acknowledges that gender inequities and power imbalances shape family and sexual violence[footnoteRef:52]. However, laws and policies related to gender-based violence in Aotearoa New Zealand are persistently couched in gender-neutral terms, such as “Domestic Violence” and “Family Violence”.[footnoteRef:53] This approach obscures the nature of gender-based violence being disproportionately carried out by men against women and girls, and even more so against trans and non-binary people. [52:  Te Aorerekura National Strategy (December 2021) at 12, available at https://tepunaaonui.govt.nz/assets/National-strategy/Finals-translations-alt-formats/Te-Aorerekura-National-Strategy-final.pdf.]  [53:  Since the Family Violence Act came into force in 2019, the law in this area has been updated to be called “family violence” instead of “domestic violence”, signalling the impact of violence on the whole family and that violence can happen in a range of intimate and family settings. See Newsroom “Family Violence laws modernised” (July 2, 2019) available at https://www.newsroom.co.nz/family-violence-laws-modernised .] 

Legislative developments 
44. Under the Domestic Violence Victims Protection Act 2018, from 1 April 2019 employees affected by domestic violence have had the right to take ten days of paid domestic violence leave that is separate from annual, sick or bereavement leave.[footnoteRef:54] They may also ask for short-term flexible working arrangements, lasting up to two months.[footnoteRef:55] The Act also enables employees to bring a claim for unlawful discrimination under the Human Rights Act if employers treat them adversely for having experienced domestic violence.[footnoteRef:56] [54:  Section 72C.]  [55:  Section 69AB(a).]  [56:  Section 38. Since 1 April 2019, the Commission has received 21 complaints alleging unlawful discrimination on the grounds of domestic violence.] 

45. The Act has helped employers understand their obligations to support employees affected by domestic violence. However, employees need to provide proof of domestic violence to employers and the Act is silent on privacy matters. The relatively low uptake of applications under the Act may indicate that some employees are deterred from seeking to access the leave entitlements.[footnoteRef:57] [57:  While studies suggest that around 35% of women have experienced domestic violence at some point in their lives, an informal survey of 18,800 employees reported an update of less than 0.5% asking for domestic violence leave between April 2019 and March 2021. See DV Free Domestic Violence Victims Protection Act: two years on (March 20, 2021) available at https://www.dvfree.org.nz/news/domestic-violence-victims-protection-act-two-years-on/ https://www.dvfree.org.nz/news/domestic-violence-victims-protection-act-two-years-on/.] 

46. While COVID-19 has created more flexibility across workplaces and a greater tendency for workers to work from home, domestic violence experts have noted that the Act could be improved by enabling ongoing flexible working (instead of limiting it to just two months) while also enabling employees the choice to work from home or in the office, noting that some employees may be more vulnerable to abuse at home.[footnoteRef:58]  [58:  See DV Free above. ] 

47. The Family Violence Act 2018[footnoteRef:59] came into force in July 2019, replacing the Domestic Violence Act 1995. The new Act expands the definition of family violence to include coercive and controlling behaviour and police may consider more factors when deciding whether to issue a protection order, including abuse or threatened abuse of pets, withholding care, aid or medicine or dowry abuse.[footnoteRef:60] The meaning of “family relationship” is also extended to people in a caregiving relationship, who may not necessarily be related.[footnoteRef:61] It provides a set of principles to guide decision-making to ensure a consistent, appropriate and timely response for all complainants[footnoteRef:62], and names government agencies and a range of social service practitioners as Family Violence Agencies.  [59:  Ministry of Justice, A new Family Violence Act available at https://www.justice.govt.nz/justice-sector-policy/key-initiatives/addressing-family-violence-and-sexual-violence/a-new-family-violence-act/. See also https://www.legislation.govt.nz/act/public/2018/0046/latest/whole.html.]  [60:  Section 9. ]  [61:  Section 14(2).]  [62:  See also NZ Govt, New Laws to address family violence and keep victims safe from 1 July (30 June 2019) available at https://www.beehive.govt.nz/release/new-laws-address-family-violence-and-keep-victims-safe-1-july.] 

48. Other changes include improving and extending protection orders, for example including contact over the internet as a breach of a protection order[footnoteRef:63] and including watching, loitering, and hindering access to or from places of residence and employment as a form of psychological abuse.[footnoteRef:64] Police may now arrest a perpetrator and issue a police safety order on the spot when called to family violence incident.[footnoteRef:65] The Act also removes legal barriers to information sharing between agencies, with a view to increasing victims’ safety.[footnoteRef:66]  [63:  Section 92.]  [64:  Section 11(b).]  [65:  Section 28.]  [66:  Part 2: Information Sharing.] 

49. On 20 December 2021, the Sexual Violence Legislation Act came into force with a view to reducing trauma to victims/survivors when they attend court and give evidence through amendments to the Victims Rights Act 2002, the Criminal Procedure Act 2011 and most notably, the Evidence Act 2006. Key changes respond to recommendations by the Law Commission, experts and advocates[footnoteRef:67], and include: [67:  ee Sexual Violence Legislation Bill: explanatory note https://www.legislation.govt.nz/bill/government/2019/0185/3.0/d30191459e2.html. ] 

(a) [bookmark: _Ref136258820]Entitling sexual violence complainants to use alternative ways of give evidence, including prerecording cross-examination evidence in appropriate cases[footnoteRef:68] [68:  Section 6. The select committee submissions by the Community Law Centres o Aotearoa highlight that for communication to be effective, appropriate resourcing and training is needed. See https://www.parliament.nz/en/pb/sc/submissions-and-advice/document/52SCJU_EVI_93010_JU68874/community-law-centres-o-aotearoa.] 

(b) [bookmark: _Ref135399164]Making sure evidence about a complainant’s previous sexual interactions is off-limits unless it is “of such direct relevance to the facts in issue” or “be contrary to the interests of justice to exclude it”[footnoteRef:69] [69:  Section 8. For more information, see Equal Justice Project, A step in the right direction, but not there yet: A critical Look at the Sexual Violence Legislation Bill (1 June 2021) available at https://www.equaljusticeproject.co.nz/articles/a-step-in-the-right-direction-but-not-there-yet-a-critical-look-at-the-sexual-violence-legislation-bill2021.] 

(c) Requiring judges to talk to the jury to dispel misconceptions relating to sexual violence (know as “rape myths”) that may be brought into a case[footnoteRef:70] [70:  Section 21 (new section 126A).] 

(d) Expanding specialist help with understanding and communication for any reason (previously this was only available to witnesses with insufficient English, or a communication disability)[footnoteRef:71] [71:  Section 4(1).] 

(e) Requiring judges to intervene when they consider questions to witnesses are unacceptable, taking into account the witness’s vulnerability, nature of previous questions and cumulative impact of the questions, together with other factors[footnoteRef:72] [72:  Section 9.] 

50. The Commission welcomes these changes as a significant step in the right direction for improving protections and access to justice for sexual violence victims/survivors. However, as one expert has highlighted, there is no mandatory judicial training on sexual violence in Aotearoa New Zealand, despite the Government recognising the need for greater capacity building of professionals working in this space, as set out in Te Aorerekura’s Action Plan.[footnoteRef:73] There is also no clear plan to educate jurors on the nature of sexual violence. Accordingly, it is unclear how effective the direction will be for judges to dispel any misconceptions around sexual violence, despite reference to some examples in the legislation (for example that a person’s consent can be based on the way they are dressed).[footnoteRef:74] [73:  See Te Aorerekura National Strategy, actions 15 and 27. See also https://www.newsroom.co.nz/ideasroom/a-crisis-we-just-cant-seem-to-fix which notes that in December 2022, Te Puna Aonui, the Government’s multi-agency venture responsible for implementing Te Aorerekura, indicated that the training and practice guidelines for professionals and had been developed and ready to start in 2023 but that the next steps “depend on judicial and other decisions”.]  [74:  The Commission raised this issue in our submission to the Select Committee on this Bill, noting CEDAW’s recommendation to Aotearoa to address gender responsiveness and sensitivity in the justice system, through introducing awareness raising and capacity building. See Human Rights Commission submission on the Sexual Violence Legislation Bill (31 January 2020) available at https://www.parliament.nz/resource/en-NZ/52SCJU_EVI_93010_JU68907/117961fff2395fd6a550b3a896ab56fddeb59388.] 

51. [bookmark: _Ref135399351]Also, there is a lack of specificity as to what sort of sexual interactions could be viewed as “directly relevant” under the new test, despite recommendations from experts to specify what should be excluded.[footnoteRef:75] A broad legislative approach coupled with a lack of mandatory training for judges and jurors could thus allow biases to creep into the jurisprudence as it develops. [75:  Section 21, new s 126A. See Equal Justice Project, above n 68 and submission to the Select Committee by Community Law Centre, above n 67.] 

52. While this legislation is a step in the right direction, there is still a need to clearly define consent under the legislation.[footnoteRef:76] Moreover, as highlighted in submissions by service providers[footnoteRef:77], there is also a need to develop alternative, non-adversarial pathways that are culturally appropriate and which align with Māori models of justice in accordance with Te Tiriti. This is particularly important for Māori given the adverse and ongoing effects of colonisation which result in significantly higher family and sexual violence victimisation rates.[footnoteRef:78] [76:  https://www.1news.co.nz/2022/08/05/its-2022-and-nz-law-still-doesnt-define-what-consent-is/One news, It’s 2022 and NZ law still doesn’t define what consent is (August 5, 2022) available at https://www.1news.co.nz/2022/08/05/its-2022-and-nz-law-still-doesnt-define-what-consent-is/]  [77:  See Submission by Te Ohaakii a Hine National Network Ending Sexual Violence Together: https://www.parliament.nz/resource/en-NZ/52SCJU_EVI_93010_JU68885/80025ecb16bb85d7fbf1472625a7988e9829845b; and Submission by Auckland Sexual Abuse HELP Foundation: https://www.parliament.nz/resource/en-NZ/52SCJU_EVI_93010_JU68892/066f464f3cc92c1355680612045da5b244753a8a]  [78:  See submission by Community Law Centres O Aotearoa, above n 67  and Ināia Tonu Nei : Hui Māori report, July 2019, available at https://natlib.govt.nz/records/42302710?search%5Bi%5D%5Bsubject_text%5D=P%C5%ABnaha+ture+taihara.&search%5Bpath%5D=itemshttps://natlib.govt.nz/records/42302710?search%5Bi%5D%5Bsubject_text%5D=P%C5%ABnaha+ture+taihara.&https://natlib.govt.nz/records/42302710?search%5Bi%5D%5Bsubject_text%5D=P%C5%ABnaha+ture+taihara.&search%5Bpath%5D=items.] 

53. The Committee may wish to make further inquiries with the Government as to:
(a) Progress and activities undertaken to meet the implementation steps to address drivers of violence and next steps under the National Strategy and Action Plan to Eliminate Family Violence;
(b) Impact of the Domestic Violence Victims Protection Act 2018, Family Violence Act 2018 and Sexual Violence Act 2021; and
(c) Recognition, respect and support for Māori self-determined initiatives to address sexual and gender-based violence within Māori communities in accordance with Māori tino rangatiratanga (sovereign authority) under Te Tiriti o Waitangi and UNDRIP.
Violence and abuse against disabled women and girls
54. In November 2021, the Commission released two reports documenting disproportionate violence against disabled people,[footnoteRef:79] including tāngata whaikaha Māori.[footnoteRef:80] The reports make several recommendations, including the need to address tāngata whaikaha Māori and disabled peoples’ lack of access to the determinants of health and wellbeing, and enshrine protections in legislation to improve social participation and equality.  [79:  Te Kahui Tika Tangata Human Rights Commission Whakamanahia Te Tiriti, Whakahaumarutia te Tangata (Honour the Treaty, Protect the Person (December 2021) and Whakamahia te Tūkino kore Ināianei, ā Muri Ake Nei (Acting Now for a Violence and Abuse Free Future (December 2021).  ]  [80:  Tāngata whaikaha is a strength-based definition to describe disability and can be translated as ‘disabled people who are strongly in pursuit of enablement.’] 

55. The Commission acknowledges the positive progress by Te Puna Aonui to engage with disabled people and recognise the disproportionate burden of violence they bear, as identified in Te Aorerekura. The Government has also engaged with the Commission regarding our reports on violence against disabled people.
56. [bookmark: _Ref135400109]However, in September 2022, the Committee on the Rights of Disabled People (CRPD Committee) noted its concern regarding disproportionate rates of violence against disabled people in Aotearoa New Zealand, especially gender-based violence against women and girls, including Maori and Pasifika women and girls.[footnoteRef:81] Accordingly, the CRPD Committee expressed concern that the National Strategy to Eliminate Family Violence and Sexual Violence is gender-neutral in relation to its focus on persons with disabilities.  [81:  See Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Aotearoa New Zealand: (September 2022) UN Doc. CRPD/C/NZL/CO/2-3 at 31.] 

57. The CRPD Committee therefore recommended that the Government develop measures to address the high rates of violence against disabled people and to include combatting gender-based violence as part of the Aotearoa New Zealand Disability Strategy.[footnoteRef:82] It also recommended including gender-specific measures within the disability focus of the National Strategy to Eliminate Family Violence and Sexual Violence and to ensure specific issues for women and girls with disabilities are mainstreamed throughout the Strategy.[footnoteRef:83]  [82:  The Aotearoa New Zealand Disability Strategy guides the work of government agencies on disability issues from 2016-2026, based on eight outcomes that include, for example education, health and wellbeing, and accessibility. Outcome 4 relates to rights protection and justice and includes an action to “explore options to reduce violence, abuse and neglect”. See Office of Disability Issues “Aotearoa New Zealand’s Disability Strategy: Outcome 4 – Rights protection and justice” available at https://www.odi.govt.nz/nz-disability-strategy/outcome-4-rights-protection-and-justice/#accordion-90-heading.]  [83:  See Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Aotearoa New Zealand: (September 2022) UN Doc. CRPD/C/NZL/CO/2-3.] 

58. The CRPD Committee also expressed concern at the ongoing violence, abuse and neglect of disabled people in institutions. The CRPD Committee thus recommended “urgent action to amend legislative and policy frameworks that facilitate violence, abuse and neglect in institutions, to remove persons with disabilities from institutional settings with adequate support for living in the community, to investigate and sanction institutions and perpetrators and to provide victim recovery support services and redress”.
59. As part of its announcements for Budget 2023, the Government committed $73.48 million to the family violence and sexual violence framework, with half going to disabled people, children and young people and tangata whenua. It also extended funding for safeguarding initiatives[footnoteRef:84] to protect at risk and disabled people from violence and abuse and improved accessibility to family violence and sexual violence services for disabled people. The Commission welcomed these measures but notes that they must be implemented and co-designed with disabled people and tangata whaikaha Māori. [84:  Per Action 28: Implementing safeguarding responses for disabled and vulnerable adults. See p. 8 https://tepunaaonui.govt.nz/assets/Resources/Budget/2023/Budget-2023-Summary-of-Initiatives_FINAL_20230512_WEB.pdf https://tepunaaonui.govt.nz/assets/Resources/Budget/2023/Budget-2023-Summary-of-Initiatives_FINAL_20230512_WEB.pdf.] 

60. The Committee may wish to make further inquiries with the Government as to:
(a) Progress made in addressing violence against disabled people, especially women and girls, with a particular focus on Māori and Pasifika women and girls, within the Disability Strategy; and
(b) Steps taken to address and mainstream gender-specific issues within the disability focus of the National Strategy and Action Plan to Eliminate Family Violence and the inclusion of disabled people and tangata whaikaha Māori in the implementation and design of new measures within the family violence and sexual violence framework. 
Sterilisation of disabled people
61. As set out in the IMM submission to the CRPD Committee[footnoteRef:85], concern also remains that there is no legislation in place to prohibit sterilisation (or any other non-therapeutic medical procedure) on disabled children and adults. Initiatives to address involuntary sterilisation and other non-therapeutic medical procedures on disabled people have stalled despite a project focusing on protecting bodily integrity being explicitly listed in Aotearoa New Zealand’s current Disability Action Plan.[footnoteRef:86]  Until legislation is enacted prohibiting involuntary sterilisation or other non-therapeutic medical procedures, a moratorium should be placed on these discriminatory practices in Aotearoa New Zealand. [85:  Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Aotearoa New Zealand: (September 2022) UN Doc. CRPD/C/NZL/CO/2-3 at 36.]  [86:  See Office for Disability Issues “Disability Action Plan 2019-2023” available at: https://www.odi.govt.nz/disability-action-plan-2/.] 

62. The Committee may wish to recommend that the Government:
(a) Place a moratorium on legislation to prohibit involuntary sterilisation and other non-therapeutic medical procedures; and
(b) Develop legislation with a view to prohibiting involuntary sterilisation and other non-therapeutic medical procedures.
[bookmark: _Toc136352835][bookmark: _Toc136608737][bookmark: _Toc136611040][bookmark: _Toc136611091][bookmark: _Toc137473771]Trafficking (List of Issues item 6)
63. In December 2020, the Government released its National Plan of Action against Forced Labour, People Trafficking and Slavery 2020-2025.[footnoteRef:87] The plan sets out a high-level framework for 28 actions Government agencies will take over five years to contribute to eliminating forced labour, people trafficking and slavery. The Plan includes actions that aim to prevent modern slavery and protect victims, as well as actions relating to enforcement. Annual implementation reports are produced every year. The Government has reported on some of the work completed in 2022 including training government officials on people trafficking, including tailored trauma informed approaches to trafficking investigations.[footnoteRef:88] [87:  Ministry of Business and Innovation & Employment, Combatting Modern Forms of Slavery - Plan of Action against Forced Labour, People Trafficking and Slavery 2020-25 (December 2020) available at https://www.mbie.govt.nz/dmsdocument/13568-combatting-modern-forms-of-slavery-plan-of-%20action-against-forced-labour-people-trafficking-slavery.]  [88:  Annual implementation report 2022, available at https://www.mbie.govt.nz/business-and-employment/employment-and-skills/plan-of-action-against-forced-labour-people-trafficking-and-slavery/implementation-report/.] 

64. In early 2022, the Government sought feedback on new legislation that aims to address modern slavery and worker exploitation both in Aotearoa New Zealand and internationally. The proposals would create new responsibilities across operations and supply chains of all types of organisations in Aotearoa New Zealand.[footnoteRef:89] The Government received 5,614 submissions on the proposed legislation. Overall, there was strong support for the proposed legislation and a graduated approach, under which all Aotearoa New Zealand entities would have responsibilities.[footnoteRef:90] The legislation is yet to be introduced. [89:  Consultation on modern slavery and worker exploitation, available at https://www.mbie.govt.nz/have-your-say/modern-slavery/.]  [90:  Consultation on Legislation to Address Modern Slavery and Worker Exploitation, Summary of Feedback (September 2022) available at https://www.mbie.govt.nz/assets/consultation-on-legislation-to-address-modern-slavery-and-worker-exploitation-summary-of-feedback.pdf.] 

65. We note that the 2022 United States Trafficking in Persons reports have downgraded Aotearoa New Zealand to a tier two ranking. While acknowledging significant efforts by government to address trafficking, the reports outline a number of areas where the Government could take action to improve efforts to address human trafficking.[footnoteRef:91] This included the need for increased efforts to identify victims, explicitly define trafficking of children as not requiring the use of deception or coercion, and taking steps to improve access to services and support for children who experience trafficking. [91:  Department of State United States of America Trafficking in Persons Report (July 2022) available at https://www.state.gov/reports/2022-trafficking-in-persons-report/new-zealand/.] 

Prosecutions 
66. Human trafficking and worker exploitation takes place in Aotearoa New Zealand and in domestic based supply chains. To date, only a handful of prosecutions have taken place. 
67. In 2020 Aotearoa New Zealand saw its first conviction of joint charges of human trafficking and slavery under the Crimes Act 1961 in the case of R v Joseph Agua Matamata [2020] NZHC 1829. The defendant, Mr Matamata, arranged the entry of four groups of victims into Aotearoa New Zealand over the period of 1994-2019. The defendant arranged for the victims to come from his village in Samoa to live with his family in Aotearoa New Zealand. The victims’ movements were controlled through threats of violence and actual violence, they were not allowed to speak to people, to leave the defendant’s property or to communicate with their family in Samoa. They worked long hours in the orchards as arranged by the defendant. The victims included children and young people between the ages of 12 and 19 years old. The defendant was sentenced to 11 years imprisonment for 10 charges of human trafficking[footnoteRef:92] and 13 charges of dealing in slaves.[footnoteRef:93] [92:  Crimes Act 1961, s 98(1)(a).]  [93:  Crimes Act 1961, s 98(1)(b).] 

Children 
68. The Commission is concerned about lack of protections relating to exploitation, slavery and trafficking of children. We note that one of the key actions included in the National Plan of Action is to “consider amending the Crimes Act 1961 to strengthen provisions for the criminalisation of trafficking in children (under 18 years of age).”
69. In November 2021 the Justice Committee undertook public consultation to amend the Crimes Act 1961 to provide for new offences relating to persons 18 years or older using electronic communications (such as social media platforms) to harm persons under 16, and increase penalties for offences relating to the sexual grooming of children online.[footnoteRef:94] While this is a positive step, raising the age of those harmed to under 18 years would ensure better protections for children and consistency with Aotearoa New Zealand  obligations under the Children’s Convention and Optional Protocol.  [94:  Aotearoa New Zealand Parliament “Crimes (Child Exploitation Offences) Amendment Bill” available at https://www.parliament.nz/en/pb/bills-and-laws/bills-proposed-laws/document/BILL_113484/crimes-child-exploitation-offences-amendment-bill.] 

70. In March 2022 the Human Trafficking Research Coalition and 15 groups including UNICEF Aotearoa New Zealand, World Vision and Save the Children signed an open letter to the Ministry of Justice and Minister for Children calling for the definition of child trafficking in the Crimes Act 1961 to align with the international definition by removing reference to coercion or deception.[footnoteRef:95] [95:  Te Waha Nui, Groups fighting child trafficking call for ‘common sense’ law changes in NZ (24 March 2022).] 

Sex work industry
71. Section 19 of the Prostitution Reform Act 2003 prohibits temporary visa holders from engaging in sex work in New Zealand. It was introduced as a safeguard against trafficking. Non-government reports have stated that the law puts migrant sex workers at risk as they feel unable to report exploitative employers due to the risk of deportation and are unable to seek assistance from health professionals.
72. Through the SEXHUM (Sexual Humanitarianism) project in Aotearoa New Zealand, it was reported that:[footnoteRef:96] [96:  SEXUM New Zealand, available at https://sexhum.org/sexhum-new-zealand/.] 

Our data confirms that section 19 of the PRA, brought in to prevent trafficking, leaves migrant sex workers more vulnerable to abuse and exploitation (including trafficking) because it inhibits them from reporting to the police out of a fear of deportation. 
73. The findings of the SEXHUM policy report also found that due to s 19 of the Prostitution Reform Act 2003, migrant sex workers were prevented from seeking medical support.[footnoteRef:97] [97:  Sexual Humanitarianism. Understanding agency and exploitation in the global sex industry (2015) at [20].  ] 

74. In 2018, the Committee on the Elimination of Discrimination against Women (the CEDAW Committee) noted specific concerns that migrant women engaged in prostitution may be exposed to exploitation and are at risk of trafficking in Aotearoa New Zealand. The CEDAW Committee made recommendations in this regard that included amending s 19 of the Prostitution Reform Act 2003, revising migration laws to reduce the risks and negative impacts on migrant women, and strengthening mechanisms to identify, protect and assist victims of trafficking and sexual exploitation.[footnoteRef:98] [98:  CEDAW Committee, Concluding observations of the eigth periodic report of New Zealand at [27]-[28] available at https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CEDAW%2FC%2FNZL%2FCO%2F8&Lang=en.] 

75. The Committee may wish to recommend that the Government:
(a) Continue with its efforts to introduce legislation on modern slavery and worker exploitation and consider including:

i. avenues for redress and remediation for victims and survivors;
ii. due diligence obligations, with explicit requirements to consider gender, ethnicity, nation of origin, and child status; and
iii. recognition of the principles of Te Tiriti, as well as the UNDRIP and the International Labour Organisation’s Indigenous and Tribal Peoples Convention (ILO 169). 

(b) Update the definition of child trafficking under the Crimes Act 1961 to align with the international definition.
[bookmark: _Toc136352836][bookmark: _Toc136608738][bookmark: _Toc136611041][bookmark: _Toc136611092][bookmark: _Toc137473772]Article 3
[bookmark: _Toc136352837][bookmark: _Toc136608739][bookmark: _Toc136611042][bookmark: _Toc136611093][bookmark: _Toc137473773]Specific needs of vulnerable persons seeking asylum (List of Issues item 7)
76. Aotearoa New Zealand has recently made some significant policy successes in relation to treatment of refugees, such as by increasing the annual Refugee Quota from 1000 to 1500[footnoteRef:99], removing discriminatory “family link” restrictions on African and Middle Eastern refugees[footnoteRef:100], and allocating funds to ensure the Refugee Support Category (which allows for Refugees to invite their family members to apply for a resident visa in Aotearoa New Zealand) is more accessible. However, one group of migrants is often ignored and discriminated against – asylum seekers.  [99:  See https://www.parliament.nz/media/7269/new-zealand-refugee-quota-august-2020.pdf. ]  [100:  See https://www.1news.co.nz/2019/10/03/new-zealands-racist-and-discriminatory-africa-and-middle-east-refugee-policy-scrapped/. ] 

77. On average around 400 asylum seeker claims are made in Aotearoa New Zealand each year. However, the Government only provides very limited access to specialist support services for this group of migrants while their claims are being processed. 
78. The Government funds a community navigator role through the Red Cross to provide basic support to asylum seekers who have had their claim approved.[footnoteRef:101] However, no such service is provided to asylum seekers before their claim has been accepted. Rather, asylum seekers rely heavily on support provided through non-governmental organisations, particularly the Asylum Seekers Support Trust (ASST). ASST is a charitable trust which receives almost no support from the Government, despite being the main provider of housing (including urgent short-term accommodation through a small hostel that it runs) information, advocacy and food support to asylum seekers while their claims for refugee status are processed. Immigration New Zealand often contacts ASST when asylum seekers arrive at the border. However, the ASST are severely underfunded and rely on donations to feed and house people.[footnoteRef:102] [101:  See https://www.redcross.org.nz/about-us/what-we-do/in-new-zealand/supporting-refugees/#:~:text=Our%20Pathways%20to%20Protection%20service,while%20their%20applications%20are%20processed.  ]  [102:  Safe Haven is another charitable trust that provides accommodation and sustenance services for asylum seekers.] 

79. A June 2022 report Safe Start, Fair Future[footnoteRef:103], authored by the Centre for Asia Pacific Refugee Studies at the University of Auckland and the Asylum Seekers Support Trust identified serious human rights issues faced by asylum seekers in Aotearoa New Zealand, including not being able to access income, affordable housing and health care. It was reported that this leads some asylum seekers to live in destitution where they are fully reliant on charitable organisations for assistance. These findings are consistent with a discussion paper published by the Commission in 2017 on the rights of asylum seekers[footnoteRef:104], which identified the inadequacy and unavailability of housing and mental health services as key concerns. [103:  Refugee Equality, University of Auckland and Asylum Seekers Support Trust (July 2022) available at https://cdn.auckland.ac.nz/assets/education/hattie/docs/Safe%20Start,%20Fair%20Future%20Report.pdf.]  [104:  Human Rights Commission, Treating asylum seekers with dignity and respect; The economic, social and cultural rights of those seeking protection Aotearoa New Zealand (2017) available at https://rasnz.co.nz/wp-content/uploads/2017/09/ESC_Rights_Discussion_ONLINE.pdf ] 

80. In Aotearoa New Zealand people who seek asylum are treated very differently to people who arrive through the Refugee Quota programme. The Refugee Resettlement Strategy[footnoteRef:105] sets out good resettlement practice for refugees arriving through the Quota programme. However, the strategy does not apply to asylum seekers. The Government is currently refreshing this strategy, along with the Migrant Settlement Integration Strategy, which we understand includes consideration of whether Convention Refugees are included in the strategy. [105:  See https://www.immigration.govt.nz/about-us/what-we-do/our-strategies-and-projects/refugee-resettlement-strategy. ] 

81. The Committee may wish to recommend that the Government provides targeted and accessible services to asylum seekers, including funding for short-term accommodation services, adequate resourcing of cross-cultural workers and community navigators to assist asylum seekers with access to entitled services; and specialist case workers at agencies, who are trained in asylum seekers and refugee policies.
Section 392 Immigration Act 2009
82. Section 392 precludes individuals from bringing complaints to the Commission alleging discrimination in respect of applications of the Immigration Act 2009 or associated regulations. The Commission considers this is an unacceptable limitation on its functions and powers, especially in a context where vulnerable individuals are at a clear risk of discrimination.[footnoteRef:106]  [106:  Human Rights Committee, General Comment No.32 – Article 14: Right to equality before courts and tribunals and to a fair trial (CCPR/C/GC/32) (23 August 2007) at [9].] 

83. The Committee for the Elimination of All Forms of Discrimination Against Women[footnoteRef:107] and the Committee for the Rights of Persons with Disabilities[footnoteRef:108] have called for the repeal of this provision. [107:  CEDAW Committee Concluding observations on the eight periodic report of Aotearoa New Zealand, UN Doc. CEDAW/C/NZL/CO/8 (25 July 2018) at [20].]  [108:  Committee on the Rights of Persons with Disabilities, Concluding observations on the combined second and third periodic reports of Aotearoa New Zealand UN Doc. CRPD/C/NZL/CO/203 (26 September 2022) at [38c]] 

84. The Committee may wish to recommend that the Government repeals s 392 of the Immigration Act 2009.
[bookmark: _Toc136352838][bookmark: _Toc136608740][bookmark: _Toc136611043][bookmark: _Toc136611094][bookmark: _Toc137473774]Extraditions (List of Issues item 9)
85. As set out in the State Party report[footnoteRef:109], in 2015 the Minister of Justice, after seeking diplomatic assurances from the People’s Republic of China as to treatment, determined that Kyung Yup Kim should be surrendered to the PRC. On 11 June 2019, the Court of Appeal quashed the Minister’s decision, which was appealed. [109:  At [79].] 

86. In June 2022, the Supreme Court in Minister of Justice v Kyung Yup Kim [2021] NZSC 57 unanimously held that the Government could surrender Mr Kim, once assurances from Chinese authorities that he would get a fair trial and not be tortured were received.[footnoteRef:110]  [110:  Minsiter of Justice v Kyung Yup Kim [2021] NZSC 57 available at https://www.courtsofnz.govt.nz/assets/cases/2021/2021-NZSC-57.pdf .] 

87. The Supreme Court held:[footnoteRef:111] [111:  Ibid., at [128].] 

… it is possible for a Minister considering extradition to accept assurances in relation to a person at high risk of torture and a state where torture is systemic, provided the assurances are sufficiently comprehensive, there is adequate monitoring and there is a sufficient basis for concluding that the assurances will be complied with.[footnoteRef:112]  [112:  Ibid., at [128].] 

88. The Court also held that it is possible to accept assurances from a state with systemic issues in relation to the right to a fair trial, provided it is satisfied that the individual at issue will receive a fair trial.[footnoteRef:113] [113:  Ibid., at [280].] 

89. The Commission intervened in the case in support of the Court of Appeal’s decision to quash the Minister’s decision to surrender Mr Kim. The Commission’s position was:
(a) First, the only principled way for Aotearoa New Zealand to comply with the obligation of non-refoulement is not to surrender a person in any circumstances where it has been determined that there are substantial grounds for believing that the person would be in danger of being subjected to torture in the requesting State. The absolute non-refoulement obligations does not allow for limitations or derogations. The effect of permitting diplomatic assurances is to make a person’s protection from torture dependent upon non-binding commitments that neither the person at risk of torture nor the sending State can enforce, that can be breached at any time without warning or detection and for which any response by the sending State will involve a political assessment in the light of the broader bilateral relationship between the States.
(b) Second, the Minister was not entitled to determine that Mr Kim could be surrendered in circumstances where there were substantial grounds to believe there is a real risk that Mr Kim would be in danger of being subjected to an unfair trial. Delivering a person to a receiving State to undergo a process that cannot be characterised as a fair trial is not extradition.
90. Mr Kim has since made a complaint to the UN Human Rights Committee. The Committee granted Mr Kim his request for interim measures not to extradite him until the Committee has made its decision on his complaint. We understand that the Government has agreed to accept the interim measures until 31 December 2023.
91. The Committee may wish to enquire into the steps the Government is taking to comply with its obligations of non-refoulement regarding Mr Kim.
[bookmark: _Toc136352839][bookmark: _Toc136608741][bookmark: _Toc136611044][bookmark: _Toc136611095][bookmark: _Toc137473775]Article 10
[bookmark: _Toc136352840][bookmark: _Toc136608742][bookmark: _Toc136611045][bookmark: _Toc136611096][bookmark: _Toc137473776]Training and education (List of Issues item 14)
92. Information regarding the adequacy of education and training that is provided to law enforcement and custodial personnel about human rights obligations, including the prohibition on torture, is discussed in the joint submission of the Aotearoa New Zealand NPMs. 
[bookmark: _Toc136352841][bookmark: _Toc136608743][bookmark: _Toc136611046][bookmark: _Toc136611097][bookmark: _Toc137473777]Article 11
93. The rules and practices relating to the custody and treatment of persons in detention are discussed in the joint submission of the Aotearoa New Zealand NPMs. 
94. However, the Commission wishes to comment separately on two key issues related to the treatment of persons in Aotearoa New Zealand prisons, specifically: the regulation and use of less-lethal weapons, and the conditions and treatment of persons in prison, with a focus on pre-trial detention and women in prison. As noted throughout this section, the over-representation of Māori within the Aotearoa New Zealand prison population means that these issues have a disproportionate impact on Māori. 
95. The Commission notes that Corrections recently released its Disability Action Plan 2023 to 2027, which establishes priority action areas to reduce barriers to disabled people, including tāngata whaikaha Māori, in prison.[footnoteRef:114]  Immediate planned actions include establishing an advisory group to inform disability support across the Corrections’ estate, implementing standardised screening processes, providing of key information in accessible formats, and piloting dedicated support worker roles for disabled people and older people in Aotearoa New Zealand prisons. While this Action Plan is a positive step, this commitment must be followed by implementation.  [114:  Ara Poutama Aotearoa | Department of Corrections “Disability Action Plan 2023 – 2027” available at https://www.corrections.govt.nz/resources/strategic_reports/disability_action_plan_2023_2027. ] 

96. [bookmark: _Ref137464601]The Commission also wishes to emphasise that a person-centred, trauma-informed approach must be applied to the management of all persons in prison, with a particular emphasis on other vulnerable groups including women, children and young people, and minority ethnic groups. For example, Pacific people have been consistently over-represented in the prison population when compared with Aotearoa New Zealand’s total population.[footnoteRef:115]  [115:  As at March 2023, Pacific people made up 11.2 per cent of the overall prison population and 8.1 per cent of the total population. See Ara Poutama Aotearoa | Department of Corrections ‘Prison facts and statistics – March 2023’ available at https://www.corrections.govt.nz/resources/statistics/quarterly_prison_statistics/prison_stats_march_2023.] 

[bookmark: _Toc136352842][bookmark: _Toc136608744][bookmark: _Toc136611047][bookmark: _Toc136611098][bookmark: _Toc137473778]Regulation and use of less-lethal weapons in prisons (List of Issues item 15)
97. The Commission has recently been provided with data sets related to the use of force (including the use of less-lethal weapons) across all prison sites from 2016 to 2022 disaggregated by gender, ethnicity, and prison location, as well as type of force.[footnoteRef:116] This data shows that the use of force has increased within prisons since 2016, that incidents involving the use of force have been occurring more frequently in women’s prisons, and that Māori and Pacific people are disproportionately affected in these incidents. [116:  Corrections has noted some limits in the way this data is presented, whereby one incident involving the use of force may count across multiple factors (i.e. use of force, non-lethal weapons, mechanical restraint). ] 

98. [bookmark: _Ref136588349]In Cripps and Bassett v Attorney-General [2022] NZHC 1532 the High Court considered a claim by two women in prison who on several occasions were subject to a process of “cell extraction”, whereby Corrections officers pumped pepper spray into their closed cells by means of a fog delivery device known as a “Cell Buster”. The Court held that the relevant provisions under the Corrections Amendment Regulations (2009, 2012, 2017) were not consistent with the humane treatment of prisoners.[footnoteRef:117] In October 2021 the Office of the Inspectorate released a report on its special investigation into the management of three women at Auckland Women’s Regional Correctional Facility, two of whom were the claimants Ms Cripps and Ms Bassett.[footnoteRef:118] The Inspectorate report found systemic failures in how these women were managed, which developed into a regime that was highly restrictive, failed to follow procedural safeguards and natural justice requirements, and was contrary to minimum entitlements including through prolonged disciplinary confinement and segregation, withholding of food and excessive use of handcuffs.[footnoteRef:119]  [117:  Cripps and Bassett v Attorney-General [2022] NZHC 1532, at [202]. ]  [118:  Office of the Inspectorate, Special investigation into the management of three wāhine at ARWCF (28 October 2021) available at https://inspectorate.corrections.govt.nz/__data/assets/pdf_file/0019/44605/Inspectorate_ARWCF_investigation_report_FINAL_Redacted_new.pdf. ]  [119:  United Nations General Assembly “Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules)” A/Res/70/175 (17 December 2015), rules 1, 22(1), 23(1), 24(1), 36(1), 43(1) and (2), 45(1), 48(1), 57. See also “Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women Offenders (Bangkok Rules)” A/Res/65/229 (21 December 2010), rules 25 and 42(1). ] 

99. The Commission understands that the Government is currently engaged in settlement negotiations with the women involved in this litigation. In response to the findings in Cripps and Bassett, the Government has also undertaken to amend the Corrections Regulations to strengthen provisions relating to the use of less-lethal weapons.[footnoteRef:120] The Corrections Amendment Regulations are due to come into effect in mid-July 2023 (Amendment Regulations).  [120:  Note the Corrections Regulations, and Amendment Regulations, continue to use the terminology of “non-lethal weapons” rather than “less-lethal weapons” which is preferred in the international human rights law commentary as it is accepted that such weapons are not non-lethal in practice. See United Nations Office on Drugs and Crimes “Topic five - The use of "less-lethal" weapons” (March 2019) available at https://www.unodc.org/e4j/zh/crime-prevention-criminal-justice/module-4/key-issues/5--the-use-of-less-lethal-weapons.html#:~:text=The%20term%20'less%2Dlethal',water%20cannon%2C%20and%20acoustic%20weapons. ] 

100. [bookmark: _Hlk136257806]The Commission, jointly with the Office of the Ombudsman, has written to Corrections to raise concerns that the Amendment Regulations do not comply with international human rights law obligations, in particular because they continue to permit the use of pepper spray in response to passive resistance, in confined spaces, and against individuals identified as high risk (such as those with underlying injuries, mental health issues, respiratory conditions, or pregnancy), as well as the use of restraints following the deployment of pepper spray.
101. The Committee may wish to:
(a) Make further inquiries as to the Government’s progress in response to the outcome of the Cripps and Bassett litigation, and the steps being taken to ensure its response complies with domestic and international human rights law obligations and standards; and
(b) Recommend that the Government further amend the Corrections Act 2005 and Corrections Amendment Regulations 2023 to: 
i. Substitute all references to “non-lethal weapons” with “less-lethal weapons”.  
ii. Prohibit the use of pepper spray: 
· in response to passive resistance; 
· in confined spaces; and 
· against individuals who have been identified as high risk (such as those with underlying injuries, mental health issues, respiratory conditions, or pregnancy). 
iii. Prohibit the use of restraints following the deployment of pepper spray.
[bookmark: _Toc136352843][bookmark: _Toc136608745][bookmark: _Toc136611048][bookmark: _Toc136611099][bookmark: _Toc137473779]Conditions and treatment of persons in prisons (List of Issues items 17 and 18)
General observations regarding conditions in prison
102. The Commission is aware of a number of incidents related to the treatment of prisoners which appear to fall short of the standards required under the United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules). In 2018, there were reports of investigations and litigation relating to the unlawful use of covert surveillance within a number of prisons.[footnoteRef:121] In the period since the State Party’s 2019 report, Corrections have experienced ongoing staff shortages which have detrimentally impacted the minimum entitlements of people in prison. The effects of staff shortages were initially exacerbated by the additional restrictions imposed in response to the Covid-19 pandemic, discussed further below. However, the Commission is aware that in the period since the Government’s COVID-19 response restrictions have been lifted, people in prisons have continued to experience: [footnoteRef:122] [121:  Blair Ensor, Christchurch Men's Prison illegal spying 'a can of worms' Stuff NZ (1 June 2018) available at https://www.stuff.co.nz/national/crime/104355347/christchurch-mens-prison-illegal-spying-a-can-of-worms. ]  [122:  See Aotearoa New Zealand Human Rights Commission, Concerns about rights of people in detention during response to COVID-19 (2 April 2020) available at https://archive.hrc.co.nz/news/concerns-about-rights-people-detention-during-response-covid-19/; Guyon Espiner, Covid-19: Prisoners confined to cells for up to 29 hours, diary shows Radio New Zealand (1 May 2020) available at https://www.rnz.co.nz/news/national/415563/covid-19-prisoners-confined-to-cells-for-up-to-29-hours-diary-shows; Matt Burrows, Auckland Prison inmates confined to cells for 44 hours straight due to COVID-19 worker shortage Newshub (8 March 2022) available at https://www.newshub.co.nz/home/new-zealand/2022/03/auckland-prison-inmates-confined-to-cells-for-44-hours-straight-due-to-covid-19-worker-shortage.html; Eva Corlett,  ’People don’t want to spend money on law breakers’: staff shortages send New Zealand’s prisons to crisis point” The Guardian (18 January 2023) available at https://www.theguardian.com/world/2023/jan/19/people-dont-want-to-spend-money-on-law-breakers-staff-shortages-send-new-zealands-prisons-to-crisis-point. ] 

(a) extended cell lock-up times in excess of 24 hours per day;[footnoteRef:123]  [123:  Contrary to the Nelson Mandela Rules, rules 23(1), 43(1), 44, 45(1).] 

(b) limits on outside visitors (including legal representatives and family);[footnoteRef:124]  [124:  Ibid., rules 3, 58(1)(b) and 61(1).  ] 

(c) reduced access to education and rehabilitation programmes which are often a prerequisite to parole for sentenced prisoners;[footnoteRef:125] and  [125:  Ibid., rules 4(2), 104, and 105. ] 

(d) mandatory transfers to prison sites outside their home region, without a right of review. In some cases, these transfers resulted in a discontinuance of prisoner’s work, education and rehabilitation programmes, and a disconnection between Māori prisoners and their whenua (cultural ties to ancestral land).[footnoteRef:126]  [126:  Ibid., rule 59. ] 

103. Corrections has undertaken initiatives to address these issues. Free telephone calls are available at all sites, and there is access to audio-visual technology if required for court and Parole Board appearances. Corrections has also undertaken a sustained national recruitment drive seeking more frontline staff. However, they remain understaffed, in part due to the time it takes to train staff appropriately. 
104. As at May 2023, face-to-face visits for legal representatives had resumed at all prison sites, and had reopened for family in some capacity at all but one site. [footnoteRef:127] However, of the 17 sites that currently allow face-to-face family visits, 10 have not resumed full operations and visits were noted as being subject to “limited availability”. The risk of torture and ill-treatment is heightened when people in detention are cut off from full interactions with independent monitoring agencies, statutory visitors and their whānau (family). A lack of connection with whānau is likely to particularly affect Aotearoa New Zealand’s Māori and female prison populations. Women are more likely than men to have been the primary caregivers for their children immediately prior to entering prison. Māori society is founded on wider whānau, hapū and iwi relationships and is largely based on a matriarchal model. Removal of wāhine Māori from whānau and communities evokes historic trauma of from child removal policies.[footnoteRef:128]  [127:  See Ara Poutama | Department of Corrections, Staying connected with people in prison (22 May 2023) available at https://www.corrections.govt.nz/our_work/in_prison/staying_connected_with_people_in_prison/visits/prison_visit_updates. ]  [128:  See Aotearoa New Zealand Human Rights Commission Maranga Mai!, above n 23. ] 

105. In May 2021, the Chief Ombudsman began a systemic investigation into how Corrections has responded to repeated calls for reforms aimed at improving conditions for people in prison.[footnoteRef:129] The Chief Ombudsman launched this investigation in response to the protests at Waikeria Prison from 29 December 2020 to 3 January 2021 which resulted in litigation including a number of claims with the Waitangi Tribunal against the Crown alleging a range of breaches to Tiriti principles.[footnoteRef:130] The Chief Ombudsman’s final report on this investigation is due to be released in mid-2023.  [129:  Ombudsman New Zealand, Investigation Terms of Reference: Ara Poutama Aotearoa | Department of Corrections – 
actions and/or omissions to make sustained and significant improvement to prisoner welfare and rehabilitation (18 May 2021) available at https://www.ombudsman.parliament.nz/resources/investigation-terms-reference-ara-poutama-aotearoa-department-corrections-actions-andor.]  [130:  See Statement of Claim by Cletus Maanu Paul ONZM JP in WAI3030 at [8(d)] available at https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_171464737/Wai%203030%2C%201.1.1.pdf which noted concern for “the particularly torturous, cruel and inhumane treatment of those Māori prisoners who were involved in the protest...at the hands of Corrections staff, and staff from other Crown agencies” and alleged more broadly that “the torture and other cruel, inhumane, and degrading treatment and punishment, and otherwise prejudicial conditions experienced by Māori within the Prisons Regime, in breach of te Tiriti/the Treaty”. ] 

106. The Commission’s Human Rights Information and Support Services (HRISS) Team is a frontline team which answers questions and provides information to help people understand their rights under the Human Rights Act and how to make a complaint. In 2023 the HRISS Team established a dedicated phone line within the Commission’s 0800 number for people calling from prison, so they can call and speak to a case advisor immediately. People in prison can also write to the Commission in confidence. 
107. Between 2019 and 2022 the Commission’s HRISS team received the following numbers of complaints regarding the Police and Corrections:
	
	2019 – 2020
	2020 – 2021
	2021 - 2022

	Police
	160
	130
	225

	Corrections
	196
	236
	170



108. The Committee may wish to:
(a) Make further inquiries with the Government as to the timely, effective and measurable steps being taken to improve the conditions and treatment of people in prison, in accordance with international human rights standards and obligations including the Nelson Mandela Rules; and
(b) Urge the Government to lift the restrictions on the minimum entitlements of prisoners as a matter of urgency. 
Pre-trial detention 
109. A 2016 decision by the New Zealand Supreme Court found that Corrections had been failing to accurately credit periods served on remand, which impacted calculations of time served relevant to parole release dates and in some cases had resulted in actual time served exceeding sentences of imprisonment.[footnoteRef:131]  [131:  Booth v R and Marino v The Chief Executive of the Department of Corrections [2016] NZSC 127. ] 

110. There remains a disproportionately high number of people being held on prolonged pre-trial detention (as remand-accused) in Aotearoa New Zealand. This issue has consistently raised by United Nations bodies, including:
(a) The Working Group on Arbitrary Detention, which has noted concerns with the over-representation of Māori and indications of bias in relation to extended custody in remand;[footnoteRef:132] [132:  Human Rights Council Working Group on Arbitrary Detention, Report of the Working Group – Mission to New Zealand A/HRC/30/36/Add.2 (6 July 2015) at [93]. ] 

(b) The Subcommittee on Prevention of Torture, which has recommended that the Government “take appropriate administrative and legislative measures to ensure: (a) that pretrial detention is used as the last resort, that is when necessary to prevent the commission of further offences or to ensure the integrity of the trial process; and (b) that the period of pretrial detention is not excessively prolonged.”[footnoteRef:133]  [133:  Subcommittee on Prevention of Torture, Report on Visit to New Zealand undertaken from 29 April to 8 May 2013: observations and recommendations addressed to the State party UN Doc. CAT/OP/NZL/1 (10 February 2017) at [32]. ] 

111. [bookmark: _Ref137391362][bookmark: _Ref137391922]As at March 2023, approximately 44 per cent of Aotearoa New Zealand’s prison population was being held on remand.[footnoteRef:134] In the year ended December 2022, Māori made up 56 per cent of the remand prison population, despite representing only 16.5 per cent of the country’s total population.[footnoteRef:135] As discussed further below, more than half of the female prison are being held on remand.  [134:  3,689 prisoners were awaiting trial, out of a total prison population of 8,294. See above n  114. ]  [135:  Ara Poutama Aotearoa | Department of Corrections ‘Prison statistics – Remand and sentenced snapshot’ available at https://www.corrections.govt.nz/resources/statistics/quarterly_prison_statistics. As at December 2022 people were held on remand for a total of 14,145 offences, with 7,992 of these offences representing Māori. ] 

112. The high population of people on remand places pressure on the prison system, contributing to over-crowding.[footnoteRef:136] Corrections has advised the Commission that the transitional nature of the environment for people on remand is often volatile. This has led to higher rates of the use of force against remand prisoners compared with the sentenced prisoner population. All people held on remand in Aotearoa New Zealand are automatically subject to a high security classification, regardless of the nature of their alleged offending. They are also restricted in access to educational and rehabilitative programmes and services.  [136:  Contrary to the Nelson Mandela Rules, rule 113. ] 

113. The Committee may wish to inquire further about effective and measurable steps being taken by the Government to:
(a) Recognise, respect and support Māori rangatiratanga (sovereign authority) and self-determination to design and implement their own initiatives to address Māori and criminal justice in accordance with tikanga Māori;
(b) Reduce the rate of people being held on prolonged pre-trial detention; and
(c) Improve the conditions of prisoners held on pre-trial detention, in accordance with international human rights standards and obligations including the Nelson Mandela Rules. 
Women in prison 
114. Women remain a minority within Aotearoa New Zealand’s total prison population, making up approximately 6 per cent.[footnoteRef:137] Of these, a disproportionate number of Māori women are in prisons, making up 65 per cent of women in Aotearoa New Zealand’s correctional facilities are Māori, (compared to roughly 16.5 per cent of the country’s female population). Corrections has made efforts to limit the number of women coming to prison, and data shows that these efforts have been successful: following a period of substantial growth, the numbers peaked about in 2018 at over 800 women in prison and have been decreasing since.[footnoteRef:138] However, in the last decade, there has been a doubling of women prisoners held on remand, growing from 110 in 2012 to 273 in 2023 – meaning over half of the female prison population (54 per cent) is on remand.[footnoteRef:139] [137:  Above n 134.]  [138:   Above n 134. In the last decade, there was first an increase in numbers (511 to 809 from March 2012 to March 2018), followed by a reduction: from 809 (7.7% of total prison population) to 501 (6.1%) between March 2018 and March 2023. ]  [139:  Ibid. There was a total of 110 women on remand (21% of female prison population) in March 2012 compared with 273 (54%) in March 2023. ] 

115. Recent initiatives from Corrections in relation to the female prison population include the 2021 – 2025 Strategy: Wāhine E rere ana ki te pae hou | Women rising above a new horizon.[footnoteRef:140] The Commission understands Corrections have achieved six of the 38 immediate planned actions required under this strategy, which have focussed on the improvement of policies and practices relating to pregnant women in prison and those in the Mothers with Babies Unit. Women in this unit are supported to stay with their babies in a natural, mutually beneficial relationship, which is shown to also reduce the rates of repeat offending. Corrections are also developing a gender-responsive, trauma-informed learning and development pathway to train custodial staff working in women’s prison sites. [140:  Ara Poutama Aotearoa | Department of Corrections ‘Wāhine – E rere ana ki te pae hou: Women’s Strategy 2021 – 2025’ available at https://www.corrections.govt.nz/__data/assets/pdf_file/0004/44644/Corrections_Wahine_-_E_rere_ana_ki_te_pae_hou_2021_-_2025.pdf. ] 

116. In the period since the State Party report, Corrections have installed and operationalised body-scanning technology at three prison sites (two women’s and one men’s). This technology is offered to people instead of strip-searching upon their arrival and processing into prison. The Commission understands that Corrections intends to install this technology across all sites, subject to pending necessary infrastructure changes. Less-intrusive, full body imaging technology helps to promote personal dignity and wellbeing for both people in prison and Corrections staff, who have reported more positive outcomes since this technology was introduced. This is particularly important for the female prison population, many of whom have experienced domestic and sexual violence, exploitation and victimisation before they have entered prison.[footnoteRef:141] Prior to the installation of this technology, the Commission is aware of litigation relating to intrusive internal searching of numerous female prisoners, carried out at a systemic level and over an extended period.[footnoteRef:142]  [141:  Elizabeth Stanley, Human Rights and Prisons: A review to the Human Rights Commission (July 2011) at p. 90, available at https://www.hrc.co.nz/files/5214/2550/8357/Stanley_2011_-_Human_Rights_and_Prisons.pdf.]  [142:  John Weekes, Lawsuit looms after intrusive searches, $375K payout for women prisoners Stuff NZ (26 March 2019) available at https://www.stuff.co.nz/national/crime/111554199/women-prisoners-get-apology-and-375k-payout-for-intrusive-searches. ] 

117. Despite these initiatives, the Commission is concerned that Aotearoa New Zealand’s prison system is not adequately equipped to fully address the specific needs of women in prison. Each individual within the female prison population has multiple characteristics and circumstances including age, socio-economic status, sexual orientation, family status, ethnicity, disability, that intersect and impact on their pathway to and experience of detention. Corrections has reported that in 2021, 75 per cent of women in prison had a diagnosed mental health condition in the last 12 months.[footnoteRef:143] Women with mental health conditions are highly vulnerable to ill-treatment in custodial settings, and detention is likely to perpetuate their trauma. To reduce the harmful effects of detention, these women require adequate protection and support and should not be subjected to measures which are likely to exacerbate their distress.  [143:  Corrections ‘Wāhine E rere ana ki te pae hou’, p.7. ] 

118. As will be outlined in the section on seclusion and restraint below, in 2021 the Commission commissioned a report First, Do No Harm: segregation, restraint, and pepper spray use in women’s prisons in Aotearoa New Zealand,[footnoteRef:144] which highlights some of these issues. In particular, the report found a high use of solitary confinement and other punitive practices against women in prison.  [144:  Dr Sharon Shalev, First, Do No Harm: segregation, restraint, and pepper spray use in women’s prisons in Aotearoa New Zealand (2021) available at https://tikatangata.org.nz/our-work/first-do-no-harm-segregation-restraint-and-pepper-spray-use-in-womens-prisons-in-new-zealandhttps://tikatangata.org.nz/our-work/first-do-no-harm-segregation-restraint-and-pepper-spray-use-in-womens-prisons-in-new-zealand.] 

119. The Committee may wish to recommend that the Government reports on effective and measurable steps being taken to:
(a) Reduce the female prison population, in particular those held on pre-trial detention; 
(b) Provide gender-responsive, trauma-informed measures to support women in prison in accordance with international human rights standards and obligations including the United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women Offenders (Bangkok Rules); and
(c) Given the huge over-representation of Māori women in prisons, recognise, respect and support Māori rangatiratanga (sovereign authority) and self-determination to design and implement their own initiatives to address Māori and criminal justice in accordance with tikanga Māori.
[bookmark: _Toc136352844][bookmark: _Toc136608746][bookmark: _Toc136611049][bookmark: _Toc136611100][bookmark: _Toc137473780]Solitary confinement and prison conditions (List of Issues Items 18 and 19)
Reports on seclusion and restraint in detention
120. The Commission has commissioned three reports on the use of seclusion and restraint in Aotearoa New Zealand’s detention facilities (prisons and police cells, health and disability units, and children and youth residences).
121. In 2016, the Commission invited Dr Sharon Shalev to undertake a review of seclusion and restraint practices in Aotearoa New Zealand’s places of detention. Dr Shalev’s 2017 report, Thinking Outside the Box?: A review of seclusion and restraint practices in Aotearoa New Zealand[footnoteRef:145] revealed the high use of seclusion and restraint in Aotearoa New Zealand and an overrepresentation Māori in seclusion and in prison segregation units.[footnoteRef:146] For instance, at Auckland Region Women‘s Correctional Facility, 78% and 75% of segregations in the Separates and Management Units respectively were of Māori women. As many as 93% of segregations lasting 15 days or longer in the Management Unit were of Māori or Pacific women. The Report also concluded that there were stark physical environments and impoverished regimes in seclusion, secure care and segregation units, and in a number of cases no access to basic fixtures such as a call-bell to alert staff, a toilet or fresh running drinking water.[footnoteRef:147] [145:  Dr Sharon Shalev, Thinking Outside the Box?: A review of seclusion and restraint practices in Aotearoa New Zealand (2017) available at https://tikatangata.org.nz/our-work/thinking-outside-the-box.]  [146:  Ibid., at p. 3.]  [147:  Ibid., at p. 9.] 

122. Following the release of the report, all agencies acknowledged Dr Shalev’s recommendations. Te Whatu Ora (Ministry of Health) and Oranga Tamariki (Ministry for Children) committed to implementing most, and the Department of Corrections committed to implementing some, of the recommendations.
123. In 2020, Time for a Paradigm Shift: A follow-up review of seclusion and restraint practices in Aotearoa New Zealand[footnoteRef:148] was published to provide a follow-up to the 2017 report. Positive developments included a national effort to reduce the use of seclusion and restraint in health and disability facilities; an end to the use of ‘tie down’ beds in prisons and; a greater commitment to Māori culture and values in the care of children and young people by Oranga Tamariki.[footnoteRef:149]   [148:  Dr Sharon Shalev, Time for a Paradigm Shift: A follow-up review of seclusion and restraint practices in Aotearoa New Zealand (2020) available at https://tikatangata.org.nz/our-work/time-for-a-paradigm-shift.]  [149:  Ibid., summary at p. 8.] 

124. However, the follow-up report indicated that while there had been positive developments and strong commitments from the detaining agencies to reduce the use of seclusion, it continues to be embedded in their practices. The overall picture was found to be disappointing with ongoing issues that had not been addressed, such as:[footnoteRef:150]  [150:  Ibid., summary at p. 8-9.] 

(a) Seclusion continues to be used too often, for too long, and not always with clear justification. 
(b) The use of seclusion remained disproportionately high with Māori and Pacific Peoples across the board. 
(c) The data on the use of force and restraint was concerning. 
(d) Seclusion (or solitary confinement) continued to be disproportionality used with Māori and Pacific Peoples in Health and Disability facilities, in children and young people’s care and protection and justice residences (where the practice is known as ‘secure care’), and in prisons (where the practice is known as ‘segregation’).
125. Many of the other issues identified in the 2017 review persist, including: risk averse policies and practices; impoverished regimes; austere material conditions and some un-fit for purpose accommodation; lack of individual autonomy; and over-reliance on staff availability and good will.
126. In July 2019, Corrections established a new Prisoners of Extreme Risk Unit (PERU) to hold detainees identified as presenting an “extreme risk”.[footnoteRef:151] The role of the PERU has since been expanded, to cover prisoners who are identified as presenting an ongoing risk of serious violence” or having the ability to “influence others to engage in serious violence or threats.”[footnoteRef:152]  It is understood that prisoners within this unit in seclusion and under constant observation. As of February 2022, there were ten prisoners held in PERU.[footnoteRef:153]  [151:  Blair Ensor and Sam Sherwood “Prisoners of ‘extreme risk’ directorate set up after Christchurch terror attach” Stuff NZ (16 November 2020) at https://www.stuff.co.nz/national/crime/123404448/prisoners-of-extreme-risk-directorate-set-up-after-christchurch-terror-attack#:~:text=Managed%20by%20commissioner%20Jeanette%20Burns,staff%2C%20other%20prisoners%20or%20themselves. ]  [152:  Carolyne Meng-Yee “Prison within a prison: Secret $3m unit to hold mosque shooter” NZ Herald (7 March 2021) at https://www.newstalkzb.co.nz/news/crime/christchurch-mosque-shooter-brenton-tarrant-and-two-dangerous-criminals-in-special-prison-within-a-prison/. ]  [153:  Otago Daily Times “Otago man in Extreme Risk Unit with mosque shooter” (15 February 2022) at https://www.nzherald.co.nz/nz/otago-man-in-extreme-risk-unit-with-mosque-shooter/PEGPIM67PUL77QPS6YMXB62PQY/. ] 

127. Following the concerns identified in Time for a Paradigm Shift in relation to the use of solitary confinement and force against women in prison, particularly Māori women, in 2021 Dr Shalev produced First, Do No Harm: segregation, restraint, and pepper spray use in women’s prisons in Aotearoa New Zealand.[footnoteRef:154]  [154:  Dr Sharon Shalev, First, Do No Harm: segregation, restraint, and pepper spray use in women’s prisons in Aotearoa New Zealand (2021) available at https://tikatangata.org.nz/our-work/first-do-no-harm-segregation-restraint-and-pepper-spray-use-in-womens-prisons-in-new-zealand.] 

128. The report shines a light on harmful practices in women’s prisons in Aotearoa New Zealand. Among the key findings was the high use of solitary confinement and other punitive practices towards women. 
129. In 2019 women were segregated significantly (73%) more than men in Aotearoa New Zealand’s prisons. While the majority of segregations were relatively short, there were 101 occasions in 2019 where women spent 15 days or longer in segregation, a period defined as ‘prolonged’ and prohibited as a form of torture or cruel, inhuman or degrading treatment or punishment in the UN Nelson Mandela Rules. Māori and Pacific women were disproportionately segregated in Management and Separates Units used for control and punishment.[footnoteRef:155] [155:  Ibid., at p. 10-11.] 

130. The Committee may wish to: 
(a) Ask the Government to report on measures to reduce both the use and length or seclusion and restraint; improvements to material conditions in seclusion; measures taken to provide therapeutic conditions and alternatives to seclusion; and how it is addressing inequities for Māori and Pacific women.
(b) Recommend that the Government:
i. Implements the recommendations of the Paradigm Shift and First, Do No Harm report; and
ii. Works in partnership with Māori to adopt more humane and tikanga-based initiatives instead of seclusion and restraint.
Zero seclusion project
131. The Government’s Zero seclusion: Safety and dignity for all by 2020 project specifically focuses on eliminating seclusion in Aotearoa New Zealand’s mental health facilities. The project aims to contribute to the goal of zero seclusion by reducing seclusion rates in adult mental health inpatient units (excluding forensics) in participating localities to 5 percent or below by December 2023.[footnoteRef:156] [156:  See, https://www.hqsc.govt.nz/our-work/mental-health-and-addiction-quality-improvement/projects/zero-seclusion-safety-and-dignity-for-all/ .] 

132. Recent figures show a national decrease in seclusion rates in inpatient mental health units, including a substantial drop for Māori and Pacific peoples.[footnoteRef:157] Data shows a 12.6% decrease in the use of seclusion in mental health facilities since the 2020 year.  [157:  Health Quality and Safety Commission National decrease in seclusion – the numbers (1 July 2022) available at https://www.health.govt.nz/publication/guidelines-reducing-and-eliminating-seclusion-and-restraint-under-mental-health-compulsory] 

133. However, we note that between July 2020 and June 2021, 9.5% of people were still secluded in adult mental health services and many were secluded more than once (on average 2.2 times).[footnoteRef:158] Tāngata whaikaha Māori[footnoteRef:159] continue to be secluded at higher rates than the general population.  [158:  Ministry of Health. 2022. Office of the Director of Mental Health and Addiction Services: Regulatory Report 1 July 2020 to 30 June 2021. Wellington: Ministry of Health, available at https://www.health.govt.nz/publication/office-director-mental-health-and-addiction-services-regulatory-report-1-july-2020-30-june-2021.]  [159:  “Whaikaha” has become increasingly more widely used by many in the disability world in Aotearoa to describe themselves. See Whaikaha Ministry of Disabled People “Finding out name” available at: https://www.whaikaha.govt.nz/about-us/who-we-are/finding-our-names/.] 

134. The Commission welcomes the recent publication of updated Guidelines for Reducing and Eliminating Seclusion and Restraint Under the Mental Health (Compulsory Assessment and Treatment) Act 1992. The Commission provided feedback into the updated Guidelines and is supportive of the Te Tiriti and human rights-based approach adopted. However, the Government must go further in bringing about legislative change to bring the framework in line with Aotearoa New Zealand’s human rights obligations.[footnoteRef:160]  [160:  We note that in 2022, the CRPD Committee concluding observations on Aotearoa in 2022 raised serious concerns “about the continued, and in some cases prolonged, use of solitary confinement, seclusion, physical and chemical restraints and other restrictive practices on persons with disabilities, in particular persons with psychosocial and/or intellectual disabilities, in places of detention.” The Committee recommended that the Government “take immediate action to eliminate the use of solitary confinement, seclusion, physical and chemical restraints and other restrictive practices in places of detention.” See Committee on the Rights of Persons with Disabilities, Concluding observations on the combined second and third periodic reports of Aotearoa New Zealand, UN Doc. CRPD/C/NZL/CO/2-3 (26 September 2022) at [30], CRPD/C/NZL/CO/2-3 (26 September 2022) at [30] available at https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRPD%2FC%2FNZL%2FCO%2F2-3&Lang=en.] 

135. The Committee may wish to ask the Government to provide an update on actions taken to meet the goal of zero seclusion. 
[bookmark: _Toc136352845][bookmark: _Toc136608747][bookmark: _Toc136611050][bookmark: _Toc136611101][bookmark: _Toc137473781]Children and young people in detention (List of Issues item 20)
136. In 2018 the Government raised the upper age that children or young people fall within the youth justice system from 16 to 17 years old. However, the minimum age of criminal responsibility (the age that children can be prosecuted for criminal offending) in Aotearoa New Zealand is currently set at 10 years old.[footnoteRef:161] The Committee for the Rights of the Child recently recommended that Aotearoa New Zealand raises the minimum age of criminal responsibility to 14 years for all children regardless of the offence.[footnoteRef:162]  [161:  Children ages 10 and 11 can be charged with murder or manslaughter and children aged 12 and 13 can also be sentenced for serious of persistent offending under the Crimes Act 1961.]  [162:  UN Committee on the Rights of the Child, Concluding observations on the sixth periodic report of New Zealand at [43] available at https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC%2FC%2FNZL%2FCO%2F6&Lang=en https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC%2FC%2FNZL%2FCO%2F6&Lang=en.] 

137. The Commission is concerned that Courts retain the power to remand a child into police custody,[footnoteRef:163] an order that practically results in children and young people being held in police cells until alternative arrangements can be found. These orders are used as a last resort measure in cases where Oranga Tamariki does not have appropriate residential accommodation available for a child or young person subject to a custody order. The Youth Court has criticised the practice as a breach of the Convention.[footnoteRef:164]  [163:  Section 238(1)(e) of the Oranga Tamariki Act.]  [164:  Police v BM, Youth Court, Christchurch, 28 November 2016, Minute of Judge Murfitt at [6].] 

138. The Committee for the Rights of the Child has also called for the Government to repeal the law that allows for the practice of remanding children into police custody.[footnoteRef:165] [165:  UN Committee on the Rights of the Child, Concluding observations on the sixth periodic report of New Zealand at [43].] 

139. Please refer to the submission of the Office of the Children’s Commissioner for further information.
140. The Committee may wish to recommend that the Government:
(a) Raise the minimum age of criminal responsibility to align with international human rights standards;
(b) Consider repealing the practice of remanding children into police custody and reduce the proportion of children in secure youth justice residences who are on remand; and
(c) Recognise, respect and support Māori rangatiratanga (sovereign authority) and self-determination to design and implement our own initiatives to address Māori children and young people in detention in accordance with tikanga Māori.
[bookmark: _Toc136352846][bookmark: _Toc136608748][bookmark: _Toc136611051][bookmark: _Toc136611102][bookmark: _Toc137473782]Inter-prisoner violence and deaths in custody (List of Issues Item 21 and 22) 
141. The Chief Ombudsman undertakes systemic monitoring of deaths and serious incidents occurring in New Zealand prisons under the Ombudsmen Act 1975. Information regarding inter-prisoner violence and deaths in custody is discussed in the separate submission of the Office of the Ombudsman to the Committee. 
[bookmark: _Toc136352847][bookmark: _Toc136608749][bookmark: _Toc136611052][bookmark: _Toc136611103][bookmark: _Toc137473783]Detention of asylum seekers (List of Issues item 23)
Independent review on the restriction of movement of asylum seekers
142. Under the Immigration Act 2009, asylum seekers who claim asylum at the border but are declined a visa can be detained for up to 96 hours in a Police cell, and then indefinitely in a Corrections facility, usually Mt Eden prison, a high security prison, pending resolution of their claim to be recognised as a refugee. Refugee claimants are held with and under the same conditions as remand prisoners and no special arrangements are in place so that Police and prison officers are aware they are refugee claimants. 
143. Serious concerns have been raised about this practice. Amnesty International’s 2021 report Please take me to a safe place: The imprisonment of asylum seekers in Aotearoa New Zealand detailed the violations of asylum seekers rights that occur as part of this practice.[footnoteRef:166] [166:  Amnesty International, Please take me to a safe place: The imprisonment of asylum seekers in Aotearoa New Zealand (2021) available at https://www.amnesty.org/en/documents/asa32/4113/2021/en/.] 

144. In response, the Government commissioned an independent review by Victoria Casey QC (now KC) on the restriction of movement of asylum claimants, the report of which was published on 23 March 2022 (Casey Review).[footnoteRef:167] [167:  Victoria Casey QC, Report to Deputy Chief Executive (Immigration) of the Ministry of Business, Innovation and Employment (23 March 2022) available at Report to Deputy Chief Executive (Immigration) of the Ministry of Business, Innovation and Employment – Restriction of movement of asylum claimants (mbie.govt.nz).] 

145. The Casey Review found that:[footnoteRef:168]   [168:  Ibid., at [4].] 

… the practice of long term detention of refugee claimants in Corrections facilities is wrong, at every level. It raises serious issues of non-compliance with Aotearoa’s international and domestic human rights obligations. It is also inhumane and contrary to our society’s core values to treat such vulnerable people in this manner, and while a form of long term detention might in extraordinary circumstances be necessary for public safety or national security, the current rate and form of detention is not justifiable on any basis. 
146. The report made eleven recommendations. Among them that detention at Corrections facilities should not occur.[footnoteRef:169] All of the recommendations and has set up a group to implement them.[footnoteRef:170] [169:  Ibid., at p. 33.]  [170:  INZ accepts review recommendations relating to the detention of asylum seekers (3 May 2022) available at https://www.mbie.govt.nz/about/news/inz-accepts-review-recommendations-relating-to-the-detention-of-asylum-seekers/.] 

147. We understand that since September 2020, the Government has not detained asylum seekers in police custody and proposals have been introduced for Courts to be able to order that anyone claiming refugee status may be electronically monitored.[footnoteRef:171]  [171:  Goverment announces plan to electronically tag asuylum seekers, RNZ (28 March 2023) available at https://www.rnz.co.nz/news/political/486890/government-announces-plan-to-electronically-tag-asylum-seekers-who-may-pose-risk#:~:text=Courts%20would%20be%20able%20to,in%20prisons%20when%20absolutely%20necessary. ] 

Immigration (Mass Arrivals) Amendment Bill
148. In 2015, this Committee raised concerns about amendments to the Immigration Act 2009 that introduced special provisions to manage “mass arrivals” defined as groups of more than 30 people who arrive in Aotearoa New Zealand by boat.
149. In March 2023, the Government introduced a Bill that further undermines the rights of asylum seekers who arrive in Aotearoa New Zealand as part of a “mass arrival”.  The Immigration (Mass Arrivals) Amendment Bill increases the time that a asylum seeker who arrives as part of a mass group can be detained from 96 hours (4 days) for up to 7 days, and for up to 28 days if it is not reasonably practical for the District Court to determine the issue within 7 days. According to the Government, the purpose of the mass arrival warrants was to enhance Aotearoa New Zealand’s ability to deter people-smuggling into the country. 
150. The Bill is currently before the Foreign Affairs, Defence and Trade Select Committee and has received widespread opposition from most submitters, including the Commission. 
151. The Commission is concerned that despite the Government’s decision in September 2020 to no longer detain asylum seekers in Corrections facilities, this Bill re-opens this possibility as no detail has been provided about where asylum seekers would be detained if they arrive as part of a mass group. The Commission raised concern with the Select Committee that the Bill is contrary to fundamental principles set out in refugee and human rights law, specifically with regard to the right to seek asylum, the right to liberty and security of the person, and the rights of those detained.[footnoteRef:172] We recommended that the Bill does not proceed. [172:  The Commission is concerned about the lack of mention or analysis in the Regulatory Impact Statement, Disclosure Statement and Cabinet papers of the Government’s obligations under the Refugee Convention.
 Immigration Amendment Act 2013.] 

152. The Government has announced that it is introducing a new community management approach for asylum seekers,[footnoteRef:173] however we are not aware of a time frame or any details of such a programme.  [173:  Amendments to mass arrivals legislation (28 March 2023) available at https://www.beehive.govt.nz/release/amendments-mass-arrivals-legislationhttps://www.beehive.govt.nz/release/amendments-mass-arrivals-legislation.] 

153. The Committee may wish to:
(a) Recommend that if the Government is to proceed with the Immigration (Mass Arrivals) Amendment Bill that it introduces international human rights standards and principles to the Immigration Act 2009 on the use of immigration detention for those who arrive as part of a mass group, including a statutory obligation to adhere to the requirements of detention only as a last resort and to comply with the requirements of legality, necessity, proportionality and non-discrimination.  This would ensure that immigration officers and the District Court would take these principles into account; and 
(b) Make inquiries with the Government as to the details of the community management approach to asylum seekers and progress made towards implementation.
[bookmark: _Mental_health_and][bookmark: _Toc136352848][bookmark: _Toc136608750][bookmark: _Toc136611053][bookmark: _Toc136611104][bookmark: _Toc137473784]Mental health and compulsory treatment (List of Issues item 24) 
154. In 2018, the Government launched an inquiry into mental health and addiction to identify unmet needs and develop recommendations for a better mental health and addiction system in Aotearoa New Zealand. He Ara Oranga: report of the Government Inquiry into Mental Health and Addiction was published in November 2018 and included a set of 40 recommendations.[footnoteRef:174] [174:  He Ara Oranga : Report of the Government Inquiry into Mental Health and Addiction (November 2018) available at https://mentalhealth.inquiry.govt.nz/inquiry-report/he-ara-oranga/ ] 

155. The Inquiry report summarises people’s experience with compulsory treatment[footnoteRef:175]: [175:  Ibid., at p. 189.] 

Throughout this Inquiry, many people shared their experiences of being held and compulsorily treated under mental health legislation. Submitters described the trauma of compulsory detention and treatment, the loss of their right to participate in decisions about their treatment and recovery, the adverse impacts of forced medication, and the harm and powerlessness they experienced through practices of seclusion and restraint and prolonged use of the Mental Health Act. 
156. In response to He Ara Oranga, the Government established a new Mental Health and Wellbeing Commission under the Mental Health and Wellbeing Commission Act 2020. The Government accepted and prioritised the two recommendations relating to the Mental Health (Compulsory Assessment and Treatment) Act: (a) Developing options for short term improvements to the way the Act functions now (b) Establish a longer-term process for full repeal and replace to avoid rushing legislative change.
157. One of the short-term improvements that has been made is the introduction of the Mental Health (Compulsory Assessment and Treatment) Amendment Bill which was passed in October 2021. The Act eliminates indefinite treatment orders by requiring the Courts to review an order at the end of each 12-month period for the duration of the compulsory treatment order.
158. However, the process to repeal and replace the Mental Health Act is still in the early stages of policy development and no Bill has been introduced.[footnoteRef:176]  [176:  See Manatū Hauora “Repealing and replacing the Mental Health Act” Last updated 21 October 2022, available at https://www.health.govt.nz/our-work/mental-health-and-addiction/mental-health-legislation/repealing-and-replacing-mental-health-act .] 

159. We note that the CRPD Committee recently raised concern that new legislation may still allow for involuntary detention and compulsory treatment. The Committee recommended that the new mental health legislation should not allow for arbitrary detention or compulsory treatment and that the development process actively involves persons with disabilities.[footnoteRef:177] [177:  CRPD, Concluding observations on the second and third periodic reports of New Zealand, UN Doc. CRPD/C/NZL/CO/2-3 (26 September 2022 at [25], [26].] 

160. In the meantime, the use of compulsory treatment orders continues to steadily increase in Aotearoa New Zealand. According to most recent Office of the Director of Mental Health and Addictions Services Regulatory Report, the number of compulsory treatment orders (both inpatient and community) granted has steadily increased from 3,824 in 2004/5 to 5,241 in 2020/1.[footnoteRef:178] [178:  See Office of the Director of Mental Health and Addiction Services Regulatory Report 1 July 2020 to 30 June 2021, available at https://www.health.govt.nz/system/files/documents/publications/odmhas-regulatory-report-sep22.pdf ] 

161. Māori are disproportionately represented in the mental health system. Māori make up about 17% of Aotearoa New Zealand’s population, yet in 2020/21 they accounted for 28.3% of all mental health service users. Over that same period, Māori were more likely to undergo compulsory assessment than other ethnicities.[footnoteRef:179] [179:  Ibid., at p 10.] 

162. A recent report Commissioned by the Mental Health Foundation, Privileging the Focus and Voices/Voices and Focus of Tāngata Whaiora: Mental Health Act Review and Replacement focuses on tāngata whaiora (people with lived experience of mental distress), and found there is little research in Aotearoa New Zealand that puts their story at the centre. It therefore calls for future research to be led by tāngata whaiora Māori so that those who are most impacted by compulsory treatment orders are getting their stories and vision heard – particularly in the upcoming reform of the Mental Health Act.[footnoteRef:180] The Report discusses the high rates of compulsory treatment in Aotearoa New Zealand, the extreme disparities in its use, and the lack of evidence about the effectiveness of community treatment orders. It also includes insights into what some lived experience groups think about compulsory treatment. [180:  Mental Health Foundation, Privileging the Focus and Voices/Voices and Focus of Tāngata Whaiora: Mental Health Act Review and Replacement, Undertaken and prepared by: Alison Schneller, Katey Thom, Gabrielle Jenkin, Kerri Butler, Stella Black, Susanna Every-Palmer, Giles Newton-Howes and Sarah Gordon (2022) available at https://mentalhealth.org.nz/resources/resource/tangata-whaiora-experiences-of-compulsory-treatment ] 

163. The Committee may wish to make inquiries with the Government as to:
(a) Progress in introducing new mental health legislation and how it will address compulsory treatment and consistency with the right to non-discrimination and equal recognition before the law as set out in the Convention on the Rights of Persons with Disabilities;
(b) How tangata whaikaha[footnoteRef:181] and tangata whaikaha Māori have been engaged in the development and implementation of any new legislation; and [181:  A Māori term to descibe disabled people that is based on disabled people's strengths.] 

(c) Steps taken to recognise, respect and support Māori rangatiratanga (sovereign authority) and self-determination to design their own solutions and implement their own initiatives to address Māori and mental health in accordance with tikanga Māori.
[bookmark: _Toc136608751][bookmark: _Toc136611054][bookmark: _Toc136611105][bookmark: _Toc137473785]Articles 12 and 13
[bookmark: _Operation_Burnham_(List][bookmark: _Toc136352851][bookmark: _Toc136608752][bookmark: _Toc136611055][bookmark: _Toc136611106][bookmark: _Toc137473786]Operation Burnham (List of Issues item 27)
164. In 2018, the Attorney-General established the Government Inquiry into Operation Burnham and Related Matters (Inquiry). The Inquiry examined allegations of wrongdoing by the Defence Force during operations conducted in Afghanistan in 2010 and 2011. It found that the Defence Force’s failure to provide full and accurate information to Ministers, and to adequately scrutinise or respond to information, disrupted the principles of democratic oversight of the military and ministerial accountability to Parliament.[footnoteRef:182] [182:  Report of the Government Inquiry into Operation Burnham and related matters (July 2020) available at https://operationburnham.inquiry.govt.nz/inquiry-report.] 

165. The Government has implemented the four recommendations from the Inquiry:
(a) In January 2021, the Defence Force issued Order 35: Response to Civilian Harm, which set out how allegations of civilian casualties should be dealt with in-theatre and at Defence Force headquarters.
(b) Order 35 established an Expert Review Group to ensure the Defence Force’s organisational structure, record-keeping, and retrieval processes align with international best practice. The Review Group’s report was released by the Minister of Defence in November 2021.
(c) In October 2022, the government introduced the Inspector-General of Defence Bill to establish an Inspector-General of Defence (IGD) to ensure independent oversight of the Defence Force. Some submitters have raised concerns about the transparency of the IGDs processes, for example under the current Bill it is not subject to the Official Information Act. The Foreign Affairs, Defence and Trade Committee are due to report back on the Bill on 23 June 2023. 
(d) In December 2022, the Government announced a new framework for effective offshore detention policies and procedures and for how allegations of torture and mistreatment are dealt with.
Inquiry into events in Afghanistan  
166. In June 2020, the Inspector-General of Intelligence and Security (IGIS),[footnoteRef:183] issued its Report of Inquiry into the role of the Government Communication and Security Bureau (GCSB) and the New Zealand Security and Intelligence Service (NZSIS) in relation to certain specific events in Afghanistan between 2009 and 2013.[footnoteRef:184] The IGIS looked in depth at the performance of the GCSB and NZIS in considering and applying human rights obligations, including in respect of protection from torture, in their activities related to the detention and capture of individuals by Defence Force personnel. [183:  The Inspector-General of Intelligence and Security was established to provide independent oversight of the Aotearoa New Zealand Security Intelligence Service and the Government Communications Security Bureau. The Service and the Bureau are Aotearoa New Zealand's primary civilian intelligence and security agencies.]  [184:  Office of the Inspector-General of Intelligence and Security, Report of Inquiry into the role of the GCSB and the NZSIS in relation to certain specific events in Afghanistan (June 2020) available at https://igis.govt.nz/assets/Inquiries/Inquiry-into-events-in-Afghanistan.pdf.] 

167. The IGIS made two recommendations in the Report:[footnoteRef:185] [185:  Ibid., at p. 51.] 

Recommendation 1: I recommend that in situations where the NZSIS and the GCSB are to provide support to military operations the intelligence agencies work to ensure there is inter-agency planning, in advance of that activity, which anticipates human rights risks, including how they will be identified and approached in the context of the collective inter-agency effort and the overarching government responsibilities. 
Recommendation 2: I recommend the agencies’ review of the Joint Policy Statement on Human Rights Risk Management is expedited and pays specific attention to best practice, involving: (i) the threshold applied by the agencies to make decisions on sharing intelligence where there is a risk of human rights abuse, and (ii) the factors relevant to mitigation, especially the reliance that can safely placed on factors such as assurances and caveats in inherently risky circumstances. 
168. On 31 July 2020, the GCSB welcomed the oversight into the GCSB’s actions in Afghanistan over the relevant period.[footnoteRef:186] [186:  Response to the Office of the Inspector General of Intelligence and Security report on certain events in Afghanistan between 2009 and 2013, available at https://www.gcsb.govt.nz/news/response-to-the-office-of-the-inspector-general-of-intelligence-and-security-report-on-certain-events-in-afghanistan-between-2009-and-2013/https://www.gcsb.govt.nz/news/response-to-the-office-of-the-inspector-general-of-intelligence-and-security-report-on-certain-events-in-afghanistan-between-2009-and-2013/ ] 

169. We understand that the Government has recently adopted a revised the joint policy statement on managing human rights risks in overseas cooperation and the IGIS will review a selection of assessments carried out under it.[footnoteRef:187] [187:  Seehttps://igis.govt.nz/assets/Uploads/Work-Programme-2022-23.pdf https://igis.govt.nz/assets/Uploads/Work-Programme-2022-23.pdf.] 

170. We note that in January 2023, a periodic review of the Intelligence and Security Act 2000 was completed and presented to the Intelligence and Security Committee. After the Committee has considered the report, it must present the report to the House of Representatives. The Government will then consider any recommendations in the report. The review considered whether the legislation can be improved to ensure it continues to be clear and effective, as well as relevant matters that were raised by the Royal Commission of Inquiry into the terrorist attack on Christchurch masjidain on 15 March 2019. 
171. The Committee may wish to recommend that the Government consider amendments to the Intelligence and Security Act 2007 that enhance public reporting and monitoring of the agencies’ implementation of recommendations made by the Inspector-General of Intelligence and Security recommendations, particularly those regarding human rights matters. 
[bookmark: _Toc136352852][bookmark: _Toc136608753][bookmark: _Toc136611056][bookmark: _Toc136611107][bookmark: _Toc137473787]Article 14
[bookmark: _Toc136352853][bookmark: _Toc136608754][bookmark: _Toc136611057][bookmark: _Toc136611108][bookmark: _Toc137473788]Responding to claims of historic experiences of cruel treatment (List of Issues item 28) 
172. The Government has taken some steps over the years to provide redress for survivors of historical abuse, but as outlined in the Royal Commission’s interim report on redress discussed below, many of these measures have been inadequate. For example, criticisms have been made about the Confidential Listening Service (CLAS)[footnoteRef:188], and the claims resolution team set up in 2006.[footnoteRef:189] [188:  The Confidential Listening Service (CLAS), which ran from 2008 – 2015, was set up to hear from survivors of historic abuse. However, Her Honour Judge Henwood (as Chair of the Confidential Listening and Assistance Service (CLAS) has highlighted the deficiencies with this process in terms of its failure to provide redress and compensation to survivors of state abuse. See Abuse in Care: Statement of Judge Carolyn Henwood, available at: https://www.abuseincare.org.nz/our-progress/library/v/53/statement-of-judge-carolyn-henwoodAbuse in Care: Statement of Judge Carolyn Henwood, available at https://www.abuseincare.org.nz/our-progress/library/v/53/statement-of-judge-carolyn-henwood.]  [189:  In the Government’s 2014 report to the Committee, it noted that a delay of two years from the initial meeting with a complainant to when a detailed investigation of the client’s case can be commenced, is unacceptable.] 

[bookmark: _Royal_Commission_of]Royal Commission of Inquiry into Historical Abuse in State Care and in the Care of Faith-based Institutions
173. [bookmark: _Ref136342650]The Royal Commission was established to find out what happened to children, young people and vulnerable adults in State and faith-based institutions between 1 January 1950 and 31 December 1999 and ensure lessons are learned for the future.[footnoteRef:190] The Royal Commission cannot award compensation, apologies or other remedies in dealing with historic experiences of torture or abuse, but it can make recommendations to the Government on these matters.  [190:  Royal Commission of Inquiry into Historical Abuse in State Care and in the Care of Faith-based Institutions https://www.abuseincare.org.nz/.] 

174. The Commission made written submissions on the Inquiry into Lake Alice, as well as the Public Redress Hearing. Our submissions highlighted the Crown’s obligations to survivors on the right to redress, noting that an individual’s right to redress contains both procedural and substantive elements. These elements require State parties to enact legislation that provides victims of torture with the right to obtain adequate and appropriate substantive redress through the full scope of measures to redress violations that include restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition. 
175. The deadline for the final report containing these recommendations has been delayed a second time, from June 2023 to March 2024. 
Lake Alice Inquiry
176. In June 2021, the Royal Commission held dedicated hearings to inquire into the abuse at Lake Alice and heard from over one hundred survivors and witnesses. The Royal Commission presented its report Beautiful Children, Inquiry into the Lake Alice Child and Adolescent Unit to parliament in December 2022, detailing the areas where the State agencies failed patients at the Unit. Among the findings were that:
(a) Children and young people were subjected to torture, including serious sexual, physical, emotional and psychological abuse[footnoteRef:191] and that that the use of electric shocks and paraldehyde to punish at Lake Alice met the definition of torture.[footnoteRef:192]  [191:  Royal Commission of Inquiry into Abuse in State Care, Beautiful Children, Inquiry into the Lake Alice Child and Adolescent Unit (December 2022) at p. 342, [989] available at https://www.abuseincare.org.nz/our-progress/reports/inquiry-into-the-lake-alice-child-and-adolescent-unit/.]  [192:  Ibid., at p. 104, [191]-[192].] 

(b) Investigative mechanisms were deficient and flawed, including the four Police investigations between 1977 and 2010, investigations and actions by medical professional bodies, and the Crown’s response to civil claims by survivors.[footnoteRef:193] [193:  Ibid., Summary of Finding at p. 336-339.] 

(c) The Committee’s findings in favour of Mr Richards and Mr Zentveld apply to all survivors in the Lake Alice.[footnoteRef:194] [194:  Ibid., at p. 334, [987]. ] 

(d) The State has not properly acknowledged its responsibility and it has not held individual perpetrators to account nor provided holistic redress in a timely manner.[footnoteRef:195] [195:  Ibid., at Conclusions, p. 342, [991].] 

177. The Royal Commission concluded:[footnoteRef:196] [196:  Ibid., at [993]. The Report did not include recommendations as these will be included in the final report for the Royal Commission, which is due in March 2024.] 

It is wrong that no one has ever been found accountable and that survivors are still waiting for justice. The story of the Lake Alice Child and Adolescent unit is a shameful chapter in the history of Aotearoa New Zealand, which must be faced head-on without excuses or explanations, but with a determination to accept the injustice, make proper amends and ensure this tragedy never happens again.
178. The Government responded to the report saying that the children and young people were “subject to terrible abuse and neglect.” It admitted the “systematic failure in the care of patients at the unit” and the “unsatisfactory results” that a series of investigations into abuse at the unit had delivered.[footnoteRef:197]  [197:  Royal Commission Lake Alice report (15 December 2022) available at https://www.beehive.govt.nz/release/royal-commission-lake-alice-report.] 

Redress Hearing 
179. The executive summary to the redress hearing highlighted the systemic, widespread nature of abuses inflicted against children in state and faith-based care, and the lack of accountability and redress afforded to them:[footnoteRef:198] [198:  Abuse in Care “From Redress to Puretumu – Executive Summary”, available at: https://www.abuseincare.org.nz/our-progress/reports/from-redress-to-puretumu/from-redress-to-puretumu-4/he-karakia-3/.] 

Neither State nor faith-based institutions were willing to accept the widespread abuse that could have easily been uncovered. The scale of the abuse was simply too horrific to acknowledge, the financial ramifications too huge to contemplate. So they told themselves these cases were not symptomatic of any wider problem…
Many survivors suffered horrific physical and sexual violence, such as rape and violent treatment of children. There was psychological and emotional abuse, discrimination because of race or disability, isolation, improper use of medical procedures as punishment. Much of this was criminal, and some of it was torture…
It is incomprehensible that human beings could behave like this towards another. What is just as baffling is how those in authority failed in their responses to survivors’ requests for redress. It was clear survivors had been deeply harmed by their time in the institutions that were entrusted to care for them. How, in the face of this, could anyone not be shocked and stirred into action?
180. The Royal Commission issued a set of 95 recommendations in its Redress Report[footnoteRef:199], the first of which is to establish a puretumu torowhānui (holistic redress) for survivors. Among the recommendations are:  [199:  See above. ] 

(a) Expansion of wellbeing services and support services for survivors and their whānau;
(b) Increasing financial payments for survivors;
(c) Enactment of a right to be free from abuse in case, as well as a duty to protect this right; and
(d) Public acknowledgement of, and apologies for the abuse, harm and trauma that occurred and the impact it had.
Māori experiences of abuse in care

181. The Royal Commission has also been conducting a specific investigation into Māori experiences of abuse in care.[footnoteRef:200] In March 2022, the Royal Commission heard from Māori survivors across a nine-day hearing period, with strong themes including the State’s failure to care for those placed in its care, and the ongoing harm the abuse has caused generations of whānau Māori. Several witnesses talked about their experiences being a spiral “from State care to gang life and prisons”.[footnoteRef:201] [200:  Abuse in Care “Scope of investigation into Māori experiences of abuse in care” available at https://www.abuseincare.org.nz/our-progress/library/v/129/scope-of-investigation-into-maori-experiences-of-abuse-in-care.]  [201:  Abuse in Care “Māori experiences of abuse in care” at https://www.abuseincare.org.nz/our-inquiries/maori-experience-of-abuse-in-care/.] 

182. An independent research report presented to the Royal Commission has shown that structural and systemic racism across several government organisations was responsible for the over-representation of Māori in State care. The report, which was commissioned by the Crown Response to the Abuse in Care Inquiry, stated that successive Government policies focused on intentionally dismantling Māori communities and undermining whānau, hapū and iwi structures.[footnoteRef:202] The result is that Māori were, and continue to be, over-represented by up to ten times in the State care system. The report strongly suggests that future solutions must involve the Crown working in partnership with survivors, Iwi and Māori, across State agencies.   [202:   Abuse in Care “Research report key themes - Hāhā-uri, hāhā-tea: Māori involvement in State Care 1950-1999” (15 December 2021) available at https://www.abuseinquiryresponse.govt.nz/documents/key-themes-from-research-report-on-maori-involvement-in-state-care/. See also Ihi Research “Hāhā uri, hāhā tea: Māori involvement in State care 1950-1999” (2021) available at https://www.abuseincare.org.nz/our-progress/library/v/306/haha-uri-haha-tea-maori-involvement-in-state-care-1950-1999;  “Hāhā uri, hāhā tea – Desolate darkness, desolate light - Māori involvement in State care 1950-1999” (2021) available at https://www.abuseinquiryresponse.govt.nz/assets/Uploads/Maori-research-report/2021-10-21-A3-overview-Haha-uri-haha-tea-Desolate-Darkness-desolate-light.pdf ; “Racism in government organisations responsible for Māori in care, independent research reveals” (11 November 2021) available at https://www.abuseincare.org.nz/our-progress/news/racism-in-government-organisations-responsible-for-maori-in-care-independent-research-reveals/. ] 

183. In August 2022, the Royal Commission released research it had conducted on the link between children and young people who had been placed in State care and then going on to serve a prison sentence.[footnoteRef:203] The research paper found that up to 42% of Māori who were in State care between 1950 and 1999 received a prison sentence later in life.[footnoteRef:204] These Māori were found to have been up to seven times more likely to receive a custodial sentence than Māori who had not been in State care,[footnoteRef:205] and this figure was consistently higher than that of non-Māori in State care over the same time.[footnoteRef:206] [203:  Abuse in Care “Care to Custody: Incarceration Rates” (August 2022) available at https://www.abuseincare.org.nz/our-progress/library/v/500/care-to-custody-incarceration-rates-research-report#:~:text=For%20M%C4%81ori%20children%20and%20young,demographics%20ended%20up%20in%20prison. ]  [204:  Ibid., at 9.]  [205:  Ibid., at 12.]  [206:  Ibid., at 9.] 

184. The Royal Commission has also recently heard evidence from Māori and tangata whaikaha gang members about their experiences with the State care system.[footnoteRef:207] At an inter-gang hui held in February 2023, participants spoke about being removed from their whānau, hapū, iwi, and cultural foundations by the State, and gave accounts of extensive physical, mental, and sexual abuse they suffered in its care.[footnoteRef:208] A recuring theme across groups was the direct impact this abuse and disconnection had in their future involvement with gangs and the support systems, protection, and sense of belonging they provided.[footnoteRef:209] The Royal Commission noted figures by the Waitangi Tribunal estimating that about 80-90% of Mongrel Mob and Black Power gang members have been wards of the State. [207:  Abuse in Care “Gangs’ first-ever joint hui to discuss State’s role in their formation, Royal Commission invited” (20 February 2023) available at https://www.abuseincare.org.nz/our-progress/news/gangs-first-ever-joint-hui-to-discuss-states-role-in-their-formation-royal-commission-invited/.]  [208:  Katie Doyle “Gangs come together for Royal Commission Abuse in Care hui” Stuff NZ (21 February 2023) available at https://www.stuff.co.nz/pou-tiaki/131283038/gangs-come-together-for-royal-commission-abuse-in-care-hui.  ]  [209: Abuse in Care “Gangs’ first-ever joint hui to discuss State’s role in their formation, Royal Commission invited” (20 February 2023) available at https://www.abuseincare.org.nz/our-progress/news/gangs-first-ever-joint-hui-to-discuss-states-role-in-their-formation-royal-commission-invited/.] 

185. These findings reinforce conclusions made in the Royal Commission’s interim report[footnoteRef:210] which noted the over-representation of Māori in State care, and the evidence that the discriminatory attitudes of officials, police and the public towards Māori contributed to this. It outlines the extent of abuse and neglect suffered by those in State care over many decades, and the ongoing impacts for survivors and their whānau. For Māori this has also included disconnection from whānau, hapū and iwi and an undermining of their Māori identity. [210:  Abuse in Care “Tāwharautia: Pūrongo o te Wā - Interim Report” (2020) available at https://www.abuseincare.org.nz/our-progress/library/v/194/tawharautia-purongo-o-te-wa-interim-report.] 

Final report 
186. In December 2021, the Royal Commission released a 500-page interim report[footnoteRef:211] detailing the difficulties faced by hundreds of thousands of people who had been abused as children in state and faith based-care, and their efforts to obtain redress which were rejected “time and again”.  [211:  Ibid. ] 

187. The Royal Commission was due to complete its final report in June 2023, following an initial extension of five months. However, the deadline has now been extended to March 2024. The Minister responsible for the Royal Commission has said that a public apology to survivors would be delayed until after the inquiry’s final report is delivered, but the extension would not affect work to establish a new redress system for survivors.
New redress system for survivors and immediate measures
188. The Government has agreed a high-level design of a new redress system would be developed by a survivor-led design group supported by an advisory group drawn from survivor communities. Ten members have been appointed to the Design Group and 16 members to the Advisory Group for a six-month term. Two co-chairs have been appointed tasked with designing the new scheme.[footnoteRef:212] [212:  See https://www.abuseinquiryresponse.govt.nz/a-matou-mahi-our-work/#:~:text=The%20Redress%20Design%20Group%20follows,survivors%20of%20abuse%20in%20care ..] 

189. In the meantime, the Government is working on improving support for survivors while the new independent redress system is being designed, including:
(a) Rapid payments for claimants run by existing agencies, such as the Ministry of Social Development. Survivors who are seriously ill, aged over 70 or have waited the longest to get claim considered are prioritised. 
(b) A listening service that provides survivors with the opportunity to share their experiences between the Royal Commission’s conclusion of private hearing sessions and the establishment of the new redress system.
(c) Easier access to survivor’s records.
190. [bookmark: _Ref136342690]On 4 May 2023, it was reported that MSD was “fast-tracking full and final settlements with victims of state abuse, despite a recommendation by the Royal Commission that any compensation payments should be interim until a new redress scheme is established”.[footnoteRef:213]  The Prime Minister noted at the time the scheme was announced in December 2022 that the intention of the scheme was that “survivors who had resolved their claims will still be able to seek additional redress under the new system, although any payment already received would be taken into account in any acknowledgement payment made by the new system”.[footnoteRef:214] [213:  Newsroom “MSD offers abuse victims ‘full and final’ settlement, despite Royal Commission report (May 4, 2023) available at https://www.newsroom.co.nz/msd-offers-abuse-victims-full-and-final-settlement-despite-royal-commission-report  ]  [214:  See above. ] 

191. The Commission remains concerned that, despite the Committee’s 2015 recommendation to the Government, survivors of torture and ill-treatment in state care are yet to receive adequate redress, including medical and psychological assistance, full compensation and the means for rehabilitation. 
192. The Committee may wish to:
(a) Make inquiries to the Government as to:
i. Steps taken to ensure adequate redress, including compensation and apologies, is provided to individual survivors of abuse in state and faith-based care institutions; and 
ii. Recognition, respect and support for Māori rangatiratanga (sovereign authority) and self-determination to design and implement the redress scheme in accordance with tikanga Māori.
(b) Recommend that the Government ensures that its establishment and implementation of a new redress mechanism fully addresses the systemic issues identified and recommendations made by the Royal Commission.

Committee Decisions 
193. The Committee has issued two separate decisions against Aotearoa New Zealand relating to torture and ill-treatment at Lake Alice: Zentveld v. New Zealand[footnoteRef:215] and Richards v. New Zealand.[footnoteRef:216] Both Mr Zentveld and Mr Richards participated in the Royal Commission’s inquiry into Lake Alice. [215:  Zentveld v. Aotearoa New Zealand Communication No. 852/2017 UN Doc. CAT/C/68/D/852/2017 (4 December 2019).]  [216:  Richards v. Aotearoa New Zealand Communication No. 934/2019, UN Doc. CAT/C/73/D/934/2019 (12 May 2022). ] 

194. The Committee found that Mr Zentveld and Mr Richards were subject to torture and ill-treatment at Lake Alice and that the Government failed to conduct prompt and impartial investigations, proceed with prosecutions, and provide adequate compensation and rehabilitation for the torture they suffered in violation of the Convention.
195. To date, despite multiple investigations, no person has been prosecuted for acts of torture and ill-treatment inflicted against Mr Zentveld, Mr Richards or any other Lake Alice survivor. We note that a trial of one former staff member at Lake Alice on eight counts of wilful mistreatment of a child is scheduled to take place in August 2023. 
196. While some survivors have received ex-gratia payments and apologies from the Government, as found by the Lake Alice Inquiry, these measures have been inadequate because redress payments came without acknowledgement of liability, the size of those payments was determined through a negotiation process into which survivors had limited input, and the Crown was able to negotiate in the knowledge it had the financial resources to fight on if no resolution was reached.[footnoteRef:217] [217:  Royal Commission of Inquiry into Abuse in State Care, Beautiful Children, Inquiry into the Lake Alice Child and Adolescent Unit (December 2022) at p. 334, [987].] 

197. The Government is yet to provide Mr Zentveld or Mr Richards with adequate compensation and rehabilitation, such as educational or vocational programmes, or social and healthcare assistance. 
198. As noted above, the Royal Commission concluded that the Committee’s findings in favour of Mr Richards and Mr Zentveld apply to all survivors in the Lake Alice.
199. The Committee may wish to recommend that the Government respond to its findings in relation to Mr Zentveld (Communication No. 852/2017) and Mr Richards (Communication No. 934/2019) and, further to the Committee’s findings, urgently provide Mr Zentveld and Mr Richards with adequate compensatory and rehabilitative redress. 
[bookmark: _Toc136352855][bookmark: _Toc136608755][bookmark: _Toc136611058][bookmark: _Toc136611109][bookmark: _Toc137473789]Reservation to Article 14 (List of Issues item 30)
200. As set out in the State Party report, the courts have affirmed the right of individuals to obtain redress, including declarations of a breach of NZBORA[footnoteRef:218] as well as compensation[footnoteRef:219] for breaches of the NZBORA, especially the right to freedom from torture given its egregious nature.[footnoteRef:220]   [218:  Attorney-General v Taylor [2018] NZSC 104.]  [219:  Simpson v Attorney-General (Baigent's Case) [1994] 3 NZLR 667 (CA).]  [220:  Taunoa v Attorney-General [2007] NZSC 70, [2008] 1 NZLR 429 at 183. When assessing whether and how much compensation should be awarded, the courts should consider the nature of the right and the nature of the breach – noting that a violation against s 9 (freedom from torture and ill treatment) constitutes such an egregious breach so as to demand compensation.] 

201. However, the courts have traditionally awarded moderate monetary awards for breaches of NZBORA, including for violations of the right to freedom from torture under s 9.[footnoteRef:221] In Taunoa, the Supreme Court was not unanimous in its approach to calculating the quantum for damages.[footnoteRef:222] The Commission also notes the much higher levels of individual compensation available (as compared to Taunoa) to survivors following similar overseas Inquiries into abuse in care institutions. It is submitted that these approaches provide a more congruent comparator for assessing monetary compensation. [221:  Right not to be subjected to torture or cruel treatment.]  [222:  Also, the gravity and nature of the human rights violations that occurred at Lake Alice and in other facilities can be distinguished from Taunoa. Whereas Taunoa regarded the use of solitary confinement in a men’s prison, this matter involves a range of sustained and varied human rights violations perpetrated against children in state care institutions. The vulnerability of the children and the environment (and related duties of the state) in which the abuse occurred, and the permanent effect of those abuses of the victims, are significant aggravating characteristics. ] 

202. Aotearoa New Zealand has however maintained its reservation to Article 14 of UNCAT, which hinders the right of redress for victims of violations of the Convention by leaving the award of compensation at the discretion of the Attorney-General.  
203. The Committee may wish to recommend that the Government take steps taken to remove the reservation to Article 14 or, in the alternative, explain why steps are not being taken to remove the reservation.
[bookmark: _Toc136352856][bookmark: _Toc136608756][bookmark: _Toc136611059][bookmark: _Toc136611110][bookmark: _Toc137473790]Article 16
[bookmark: _Toc136352857][bookmark: _Toc136608757][bookmark: _Toc136611060][bookmark: _Toc136611111][bookmark: _Toc137473791]Unnecessary medical interventions on intersex children (List of issues item 32)  
204. The Commission acknowledges steps being taken to uphold the rights of intersex children, including via the formation of the Intersex Clinical Reference Group (CRG) which ran from 2018-2020[footnoteRef:223] and the steps taken by the CRG to improve health practices, systems, and approaches for intersex young people up to age 18, as set out in more detail in HRC’s PRISM report.[footnoteRef:224] [223:  See Paediatric Society Aotearoa New Zealand Annual Report 1 July 2017 – 30 June 2018: Aotearoa New Zealand Child and Youth Clinical Network (February 2019). ]  [224:  See Human Rights Commission Te Kahui Tika Tangata PRISM: Human rights issues relating to Sexual Orientation, Gender Identity and Expression, and Sex Characteristics (SOGIESC) in Aotearoa Aotearoa New Zealand, June 2020 available at https://tikatangata.org.nz/our-work/prism-human-rights-issues-relating-to-sexual-orientation-gender-identity-and-expression-and-sex-characteristics-sogiesc-in-aotearoa-new-zealand.] 

205. However, the key issue of medical intervention on intersex infants and children remains an unaddressed matter and ongoing human rights concern for Aotearoa New Zealand, as highlighted in the Commission’s PRISM report[footnoteRef:225], by the Committee on the Rights of the Child (CRC Committee) in 2023[footnoteRef:226], and the Committee on the Rights of Persons with Disabilities.[footnoteRef:227]  [225:  Ibid., at 41-45.]  [226:  Committee on the Rights of the Child. Concluding observations on the sixth periodic report of Aotearoa New Zealand, CRC/C/NZL/CO/6, 28 February 2023 at [25].]  [227:  Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Aotearoa New Zealand: (September 2022) UN Doc. CRPD/C/NZL/CO/2-3 at 36.] 

206. The Commission endorses the recommendations of the CRC Committee, including the need to finalise the guidelines and protocol being developed by the Intersex Working Group prohibiting non-urgent and non-essential medical or surgical treatment of intersex children before they are of sufficient age and maturity to make their own decisions and provide free, prior and informed consent. The Commission also recommends that the Government consider whether specific legislation addressing the practice is required. 
207. The Committee may wish to make further inquiries with the Government as to the:
(a) Implementation of the Clinical Reference Group Guidelines in accordance with the recommendations set out in the CRC Committee’s concluding observations; and
(b) Development of legislation to address the practice.
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208. The Christchurch terror attack on 15 March 2019 highlighted several challenges for human rights in Aotearoa New Zealand including the extent to which our security and intelligence and enforcement agencies can keep communities safe in the face of the evolving nature of terrorism, and how to address racial discrimination and hate crimes more broadly. 
209. The attack led the Government to establish a Royal Commission of Inquiry (RCOI), to investigate the actions of the terrorist, the actions of relevant public sector agencies and any changes that could prevent such terror attacks in the future.[footnoteRef:228] The RCOI examined the relevant counter-terrorism legislation, including the Terrorism Suppression Act 2002 (TSA) and the Intelligence and Security Act 2017 (ISA), and recommended a review of the relevant legislation to enable public sector agencies to operate effectively.[footnoteRef:229] [228:  Under its Terms of Reference, the RCOI was tasked with investigating three broad areas – the actions of the individual, the actions of relevant Public sector agencies, and any changes that could prevent such terrorist attacks in the future. See RCOI Order 2019, available at https://www.legislation.govt.nz/regulation/public/2019/0072/latest/LMS183988.html ]  [229:   It also suggested consideration of the creation of precursor offences as a matter of priority – but also as part of a wider review.] 

210. While the ISA will be subject to an independent review, the Commission has noted with concern that the Government passed several amendments to the Counter Terrorism Legislation, which was developed and passed through Parliament[footnoteRef:230] without adequate consultation with affected communities and a lack of engagement with tangata whenua, contrary to Te Tiriti o Waitangi. [230:  The Bill was introduced on 13 April 2021, its first reading was held on 5 May 2021, and submissions were due to the Select Committee on 25 June 2021. The Select Committee released its report of recommendations on 15 September 2021. The Bill passed its second reading on 21 September 2021, and third reading on 29 September 2021, and was given royal assent on 4 October 2021.] 

211. Several human rights concerns arising from the Bill were raised by the Commission and other submitters through the Select Committee process. These concerns included the Bill’s overbroad definition of terrorism and the lack of oversight mechanisms.
212. The Commission also raised concerns about the Bill’s focus on Islamic-claimed terrorism without regard to other forms of terrorism, such as far-right terrorism, as well as a lack of any mention of Aotearoa New Zealand’s human rights obligations under domestic or international law. 
213. Despite criticism from numerous submitters on the human rights deficiencies of the legislation, in its report on the Bill, Parliament’s Justice Committee recommended by majority that the Bill should be passed with only minor amendments.[footnoteRef:231] Notably, the Bill’s passage through the Committee was expedited following a terror attack at an Auckland mall.[footnoteRef:232]  [231:  Justice Committee ‘Counter-Terrorism Legislation Bill: Commentary’ available at https://www.parliament.nz/resource/en-NZ/SCR_115859/0d4d3a1581e75ccf1c20eea0aa8b4fe293f5b3f https://www.parliament.nz/resource/en-NZ/SCR_115859/0d4d3a1581e75ccf1c20eea0aa8b4fe293f5b3f.]  [232:  Jane Patterson, Anti-terror law back before Parliament today. But faces opposition (21 September 2021) available at: https://www.rnz.co.nz/news/political/451933/anti-terror-law-back-before-parliament-today-but-faces-opposition But faces opposition” (21 September 2021) available at https://www.rnz.co.nz/news/political/451933/anti-terror-law-back-before-parliament-today-but-faces-opposition .] 

214. The Commission notes that the Select Committee amended the Bill’s definition of terrorism – from “induce fear” to “intimidate” a population. This definition aligns with terminology set out in UN Security Council resolution UNSCR 1566 (2004). However, the terminology in the new definition remains different from the model definition proposed by the UN Special Rapporteur on the promotion and protection of human rights and fundamental freedoms while countering terrorism, which provides that terrorism is an act that “induces terror” among other matters.[footnoteRef:233] [233:  Report of the Special Rapporteur on the promotion and protection of human rights and fundamental freedoms while countering terrorism, Martin Scheinin: Ten areas of best practice in countering terrorism, UN Doc A/HRC/16/51 (22 December 2010) at [28].] 

215. While no one has been convicted under the legislation to date, the Commission notes in our submission that the last time counter-terrorism powers of the police were expanded under the TSA, Police conducted illegal surveillance[footnoteRef:234] and unlawful and unreasonable raids against community members in Tūhoe under “Operation Eight”, on grounds of investigating potential breaches of the TSA.[footnoteRef:235]  [234:  In Hamed v R [2011] NZSC 101; [2012] NZLR 305, the majority of the Supreme Court held that the police had improperly obtained covert surveillance footage of the alleged training camps, in breach of s 21 of the Aotearoa New Zealand Bill of Rights Act 1990.]  [235:  Operation Eight: The Report of the Independent Police Conduct Authority (May 2013) available at https://www.ipca.govt.nz/Site/publications-and-media/2013-Reports-on-Investigations/ ] 

216. The Commission remains concerned about the expansion of powers given to authorities under counter-terrorism legislation without adequate legal safeguards or remedies. 
217. The Committee may wish to:
(a) Recommend that the Government amend the Counter-terrorism Legislation Act to provide better human rights safeguards and align with international human rights standards.
(b) Make inquiries with the Government as to:
i. the application of the Counter-terrorism Legislation Act; and
ii. steps taken to implement all recommendations of the RCOI and the efficacy of those activities in countering violent extremism.
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218. In the four years since the State Party’s report, the COVID-19 pandemic has presented significant challenges for human rights in Aotearoa New Zealand. Pursuant to its statutory functions, the Commission has supported and scrutinised the Government’s response to COVID-19, particularly as it relates to balancing rights to healthcare and health protection, other human rights, and Te Tiriti o Waitangi considerations.[footnoteRef:236] [236:  See Aotearoa New Zealand Human Rights Commission, Briefings on the Covid-19 Protection Framework (24 November 2021) available at https://tikatangata.org.nz/our-work/briefings-on-the-covid-19-protection-framework. ] 

219. The Government implemented a series of national and localised lockdown periods between March 2020 and December 2021.[footnoteRef:237] On 13 May 2020, the Government passed the COVID-19 Public Health Response Act 2020 which gave police and other “enforcement officers” the power to enter homes and other premises without a warrant to enforce lockdown requirements.[footnoteRef:238] The Commission raised concerns that the legislation was passed under urgency without the full scrutiny of Parliament’s democratic processes and that it empowered extensive regulatory decision-making without an explicit requirement for decision-makers to act in accordance with national and international human rights commitments and Te Tiriti o Waitangi.[footnoteRef:239] Subsequent legislation, which imposed restrictions in public settings based on mandated community vaccination rates, was also passed under urgency, surpassing processes to ensure full legislative scrutiny.[footnoteRef:240] [237:  See Aotearoa New Zealand Government, History of the COVID-19 Alert System (29 June 2022) available at https://covid19.govt.nz/about-our-covid-19-response/history-of-the-covid-19-alert-system/. ]  [238:  COVID-19 Public Health Response Act 2020, s 20. ]  [239:  Aotearoa New Zealand Human Rights Commission, Human Rights Commission Deeply Concerned about Covid-19 Public Health Response Bill (13 May 2020) available at https://archive.hrc.co.nz/news/human-rights-commission-deeply-concerned-about-covid-19-public-health-response-bill/. ]  [240:  COVID-19 Response (Vaccinations) Legislation Act 2021 and the COVID-19 Public Health Response (Protection Framework) Order 2021. See Aotearoa New Zealand Human Rights Commission, Submission on Inquiry into the regulation-making powers in the COVID-19 Response (Vaccinations) Legislation Act 2021 and the COVID19 Public Health Response (Protection Framework) Order 2021 (11 February 2022) available at https://www.parliament.nz/en/pb/sc/submissions-and-advice/document/53SCRR_EVI_118276_RR1583/human-rights-commission. ] 

220. Māori had a significantly lower rate of vaccination compared with other ethnicities, which exposed them to a greater risk of infection by comparison to other population groups.[footnoteRef:241] The imposition of restrictions in public settings based on mandated community vaccination rates also exacerbated existing inequities in social and economic outcomes for different population groups.[footnoteRef:242] Some of these issues were addressed when Māori health providers received support to work within their communities, and the vaccination policies were revised to take into account the vulnerability of Māori. The Waitangi Tribunal found that the Government’s vaccination rollout and social restriction policies amounted to a breach of Te Tiriti o Waitangi principles of active protection, equity, tino rangatiratanga, options and partnership.[footnoteRef:243] [241:  Human Rights Commission A human rights and Te Tiriti o Waitangi approach to Aotearoa New 
Zealand’s proposed Covid-19 Protection Framework: Background Briefing (November 2021) pp.2 and 4 available at https://www.hrc.co.nz/files/5016/3771/7865/Background_Briefing.pdf.]  [242:  Aotearoa New Zealand Human Rights Commission “New Zealand Third Universal Periodic Review: Mid-Term Report of the New Zealand Human Rights Commission” (February 2022) pp.11 to 34.]  [243:  Waitangi Tribunal “Tribunal releases priority report on COVID-19 response” (December 2021) at https://www.waitangitribunal.govt.nz/news/tribunal-releases-priority-report-on-covid-19-response/. ] 

221. During a respiratory pandemic, people who are deprived of their liberty have a greater risk of infection due to living in close proximity to one another and their limited ability to take their own precautionary measures.[footnoteRef:244] Throughout the COVID-19 response, people held in prisons, police cells, secure mental health and dementia units, youth justice facilities, care and protection residences and managed isolation and quarantine facilities were locked down from the outside world. These lockdowns initially corresponded with the national pandemic response. However, as discussed above, while the rest of the country moved away from the lockdown phase of response at the end of 2021, people in detention have continued to be subject to significant restrictions due to ongoing staff shortages within detaining agencies.  [244:  Aotearoa New Zealand Human Rights Commission, Human Rights Te Tiriti o Waitangi: COVID-19 and Alert Level 4 in Aotearoa New Zealand (April 2020) at p. 11 available at https://www.parliament.nz/resource/en-NZ/52SCEN_EVI_99143_EN22483/4f2317ec2ab736b299e706da942399b0171ba2f8. ] 

222. On 1 February 2023 the government established a Royal Commission of Inquiry to look into the lessons learned from its COVID-19 pandemic response and consider what practices should be applied in preparation for any future pandemic.[footnoteRef:245] It will cover the overall pandemic response including the health response, border management, community care, isolation, quarantine, and the economic response including monetary policy. The Inquiry’s final report is due in June 2024.  [245:  Department of Internal Affairs, Royal Commission of Inquiry into COVID-19 Lessons (4 May 2023) available at https://www.dia.govt.nz/Inquiry-into-COVID-19-Lessons. ] 
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