~”

‘ Canadian
HIV/AIDS

VTR Y Legal
Network

Réseau
juridique
canudien

ViH/sida

Observations with regard to December 2, 2014 responses of Russian Federation

to the List of Issues.
February 20, 2015

This document consists of supplementary information to the Shadow Report to the UN Human Rights Committee in
relation to the review of the 7" Periodic Report of the Russian Federation (CCPR/C/RUS/7) submitted by the Andrey
Rylkov Foundation for Social Justice and Health, Moscow and the Canadian HIV/AIDS Legal Network, Toronto*.
For the Committee’s convenience we attach the Shadow report to this document (Annex I)

Contact person: Anya Sarang, Moscow. Email: anyasarang@gmail.com

Background information.

—

.On April 4, 2014 we submitted to the Committee a Shadow Report to the UN Human Rights Committee in
relation to the review of the 7™ Periodic Report of the Russian Federation (CCPR/C/RUS/7)". Some of issues,
outlined in the Shadow Report were included in the Committee’s List of issues®. On December 2, 2014 the Russian
Federation submitted to the Committee the Responses of the Russian Federation to the List of Issues
(CCPR/C/RUS/Q/7/Add.1)’. In this document we provide very brief additional comments regarding some of the
responses of the Russian Federation which are related to our shadow report. We ask the Committee to use this
information together with the information provided in our Shadow report and address the Russian Federation
with the following recommendations related to its obligations to respect, protect and fulfill the rights and
freedoms guaranteed in the International Covenant on Civil and Political Rights.

2. Recommendations to the Russian Federation

® In order to ensure the prohibition of torture and other cruel, inhuman or degrading treatment or punishment,
the right to liberty and security of person, and humane treatment of persons deprived of their liberty (arts. 7,
9-10 and 16), the State-party should adopt a human rights-based approach in regulating drug-demand reduction and
drug-related harm reduction through social and medical interventions, rather than law enforcement and punishment,
and in particular take into account the special vulnerability of people who use drugs, especially drug-dependent peo-
ple, to discrimination, ill treatment and other human rights violations, and ensure that evidence-based drug-
dependence treatment, such as opioid substitution therapy, is available to all in need, particularly in places of deten-
tion, and no punishment is applicable for drug use and related actions, including the purchase and possession of
drugs, where there is no intent to supply.*

In order to ensure the right to fair trial (art. 14), the State-party should observe international standards of fair trial
on drug cases, including by avoiding evidence which have been received as a result of ill-treatment of people who use
drugs, police provocation (entrapment), inappropriate use of medical data and a person’s health status, or when purity
of street drugs is not established. Promote the use of independent forensic and scientific research in drug cases.

In order to improve the legal framework within which the Covenant is implemented (art. 2), the State-party
should amend procedural laws to provide for a reconsideration of legal cases if the UN Human Rights Bodies, includ-
ing Special Procedures which observe adversarial rules when reviewing individual complaints (for example the UN
Working Group on Arbitrary Detention), find human rights violations.

Observations with respect to the Russian Federation’s responses to Issue No 1 “Constitutional and
legal framework within which the Covenant is implemented”.

! The shadow report is available at the OHCHR website

http://tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCCPR%2fICO%2fRUS %2f1
7138&Lang=en

2 The List of Issues is available at the OHCHR website http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G14/157/08/PDF/G1415708.pdf?OpenElement

3 The Responses of the Russian Federation to the List of Issues are available at
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fRUS%2fQ%2{7%2fA
dd.1&Lang=en

* Report presented by Anand Grover, Special Rapporteur on the right of everyone to the enjoyment of the highest
attainable standard of health, in 2010 in accordance with Resolution 6/29 of the Human Rights Council; Vienna
Declaration, 2010; Report of the Global Commission on Drug Policy, June 2011.




In paragraph 1 of its responses the Russian Federation informed the Committee that “Russian courts ac-
tively implement the International Covenant on Civil and Political Rights”. We would like to draw the
attention of the Committee to the shadow report which we submitted to the Committee in 2014. In para-
graph 4.1.5 of the shadow report we informed the Committee that the Supreme Court of the Russian
Federation completely ignored an Opinion of the Working Group on Arbitrary Detention of the UN Hu-
man Rights Council (Working Group) on the case of Denis Matveev, where the Working Group estab-
lished that Russian authorities, including courts, violated articles 14(1), 18(1) and 19(2) of the Interna-
tional Covenant on Civil and Political Rights when they considered a criminal case against Denis Mat-
veev. The Supreme Court of the Russian Federation did not give respect to any of those documents
which the Russian Federation referred to in paragraphs 1-4 of the Russian Federation’s Replies to the
List of Issues, and rejected the application for reconsideration of Mr. Matveev’s case stating that Rus-
sian laws do not mention Opinions of the Working Group as possible grounds to trigger reconsideration
of criminal cases. Such a decision of the Supreme Court demonstrates that Russian authorities shall en-
hance their laws and practices in order to give stronger considerations to decisions of the UN Human
Rights Bodies which clearly identify violations of the International Covenant on Civil and Political
Rights, including by way of reconsiderations of cases in line with recommendations of the UN Human
Rights Bodies.

Observations with respect to the Russian Federation’s responses to Issue No 15 “Right to life and
prohibition of torture and other cruel, inhnman or degrading treatment or punishment, liberty
and security of persons, and treatment of persons deprived of their liberty”.

In paragraph 83 of its responses the Russian Federation informed the Committee that according to Rus-
sian laws, law enforcement agencies are prohibited from discriminating against people who use drugs.
We would like to submit that it is exactly because of Russian laws and policy documents, that people
who use drugs in Russia are singled out as a group of people against whom law enforcement agencies
act based just on their social identity and health condition as people who use drugs. In addition to part
4.3 of our Shadow report we would like to provide the Committee with the following information:
Police Orders stipulate that police should obtain medical information about people who used drugs and
drug dependent people registered as such with drug dependence treatment clinics, and use this infor-
mation for law enforcement purposes’.

The review of criminal drug case files demonstrate that in more than 50% of the cases police arrested
people for possession of drugs following information from unspecified source that the suspect was using
drugs®. We believe that in many cases this information was received from the medical files. In more than
6% of the cases police stopped and search people who use drugs after approaching them because they
“look intoxicated”. The official courts statistics demonstrate that annually police prosecute more than 90
thousand people for “non-medical use of drugs” (Article 6.9 of the Code of Administrative Violations)’.
In more than half of those cases people are punished with custodial sentences. Article 6.9 of the Code of
Administrative Violations stipulates that anyone who consumes narcotic drugs without medical prescrip-
tion can be prosecuted for this, regardless when the consumption took place, and whether or not a person
is actually intoxicated and/or pose any risk to public order at the time of arrest.

Russian law enforcement agencies use medical data about people with drug dependency in order to limit
their rights. For example there are many reports on the website of the General Prosecutor’s Office which
inform the public that prosecutor’s offices in many regions of the Russian Federation receive medical
data from drug dependence clinics (dispensaries) and use this data in order to terminate driver’s licenses
of thousands of people who are registered as a persons who use drugs or as a drug dependent persons®,

3 Para 63.2, 65.2, 67.2 of the Instruction for Community Policing Officers approved by the Ministry of the
Interior Order No 1166 of December 31, 2012,

6 As part of the on-going legal research, in 2012-2013 the Andrey Rylkov Foundation and the Canadian
HIV/AIDS Legal Network together with their partners in Russia reviewed 213 drug case files randomly
selected from 6 district courts in Russia.

7 The official statistics is available of the website of the Administration of Justice Department of the
Supreme Court of Russia www.cdep.ru

8 Here are the links of just a few such reports: “Ilo HCKaM MIPOKYPOPOB CyABI MPUIHATH
HEICHCTBATENBHEIME 42 THICSYH BOJUTENECKHEX YIOCTOBEPEHMH, BEIIAHHBIX JIMIAM, CTPaJaioluM
ankoronu3MoM U Hapxomarueit”. October 1, 2012. Available at
http://genproc.gov.ru/smi/news/archive/news-78208/; “B Camapckoii o6nactu npoKkypops! HallpaBHiIy B
cyns! ceeime 110 HCKOB 0 NUINEHHH BOAMTENBCKHX MPAB JUL, CTpajalomux Hapkomanueil”. October 24,
2014. Available at http://genproc.gov.ru/smi/news/archive/news-426064/ ; “Oprassl IIpoKy paTy pbl




Most of those whose licenses were withdrawn based on the medical data received by Prosecutor’s Ser-
vice from drug dependence clinics, were never stopped on the road for impaired driving or committed
any other traffic offence. The only reason for Prosecutors’ actions was the medical data indicating that
the person is registered as a person who use drugs or is a drug dependent person’. Apart from being a
gross and systematic violation of the right to privacy, this inappropriate use of medical information by
law enforcement severely undermines the trust of drug dependent people have in the health system and
prevent them from seeking drug dependence treatment.

8. The use of medical information as a reason for arrest and other law enforcement activities against people
who use drugs is a violation of the right to liberty and security of person, as well as the right to be free
from discrimination. The laws which provide for persecution of people based on their health condition
and social identity (drug dependence and drug use) are discriminatory contrary to Articles 2 and 9 of the
International Covenant on Civil and Political Rights.

9. In paragraph 84 of its responses the Russian Federation asserts that there is a legal ban on Opioid Sub-
stitution Therapy (OST) and that this ban does not “provide for an opportunity to coerce people to make
confessions”. As indicated by the Russian authorities, there is no intention to lift the legal ban on OST in
Russia, despite the fact that OST is recommended by the World Health Organization as the most effec-
tive methods of opioid dependence treatment'® and that methadone and buprenorphine are listed by WHO as
the essential medicines to be used in substance dependence programmes.'!

10. In addition to information provided in parts 4.2 and 4.4 we request the Committee to take into account
the following two major concerns: 1) misuse of withdrawal syndrome in custodial settings; 2) prevent-
ing access to essential medicines for people outside prisons but otherwise vulnerable and dependent on
the state support.

11.  Misuse of withdrawal syndrome in custodial settings.

Scope of a problem. ,

11.1 According to the official statistics, every year the Russian Federation prosecutes 220 000-230 000 people
for drug crimes'?, of which about 110000 people are sentenced to different types of criminal punishment,
including imprisonment!®. The review of the official courts’ statistics demonstrate that not less than 75%
of drug crimes are crimes related to drug use, not drug trafficking'. This means that not less than 80 000
people who use drugs are arrested by police every year. Many of these people suffer from opioid with-
drawal syndrome during arrest and detention.

Pain and suffering of opioid withdrawal.

11.2 In our shadow report to the Committee we referred to the WHO definition of opioid withdrawal as well
as to reports of the UN Special Rapporteur on Torture where he stated that “there is no doubt that the
withdrawal syndrome can cause severe pain and suffering if medical assistance is not provided accord-
ingly, and the condition of withdrawal in prisoners creates strong potential for mistreatment”.

11.3 Medical drug treatment interventions approved in Russia are not helpful in alleviating opioid withdrawal
syndrome in conditions of police detention. In those rare cases when medical doctors attend to arrested
people in police custody, the only help they can provide is giving some sedatives which act for a very
short period of time so people would again return to the state of withdrawal. For this reason medical
doctors usually refuse giving any medications to people suffering severe withdrawal. A case of Mr.
Polushkin is a good example; here we provide an extract from the official complaint to Prosecutor’s
Service:

CTaBpONOAECKOTO Kpas IPHHUMAIOT MEPHI 10 U3BITHIO BOZUTEIHCKUX YOO CTOBEPEHUH y UL,
CTpajaloluX ajJKOTONM3MOM M HapkoMaHueii”, April 25, 2014, Available at
http://genproc.gov.ru/smi/news/archive/news-141512/ .

® Andrey Rylkov Foundation thoroughly documented one of such cases when the withdrawal of driver’s
license was only based on the diagnosis whist there was no single traffic violation done by a person whose
driver’s license was withdrawn. The information about the case is available at http:/rylkov-
fond.org/blog/advocacy/national-level-advocacy/kurmanaevskiy/

" WHO, “Guidelines for the Psychosocially Assisted Pharmacological Treatment of Opioid Dependence,”
2009. Page x-xii

Y WHO Model List of Essential Medicines, 17th list (updated) March 2011 (WHO, 2011),
http://whqlibdoc.who.int/hg/2011/295053 _eng.pdf

12 According to information from the official website from the State Statistic Service
http://www.gks.ru/free_doc/new_site/population/pravo/10-01.htm

13 According to the official courts’ statistics http://www.cdep.ru/index.php?id=79

" Thid.




In response to Mr. Polushkin's complaints about his health condition due to opioid withdrawal,
police officers sprayed tear gas into his cell. Mr. Polushkin’s condition only worsened. The police
called ambulance but when doctors arrived they did not provide Mr. P with any medical help. The
doctors commented with a scornful smile: “We cannot cook a crocodile [homemade opioid] for
you",

11.4 Unlike sedatives, OST medications act for much longer period of time (24 hours and longer), so people
can have long relief from withdrawal. OST can be administered by any nurse once a day, something
which is manageable in the conditions of police custody or pre-trial detention. It is easy to manage and
very cost effective.

Evidence that law enforcement misuse opioid withdrawal

11.5 It is very difficult to document cases when the withdrawal syndrome was misused to extract confessions
and other evidence from people with drug dependence, mostly because in such cases drug dependent
people chose the simplified procedure with no trial and the right to appeal, according to chapter 40 of
the Criminal Procedural Code. However there are rare cases when the misuse of withdrawal syndrome
by police was documented.

11.6 In one case the withdrawal syndrome which an accused suffered was used by police to extract confession
in committing of a crime of drug possession'®,

11.7 In another case, in the judgment of 16 February 2010 No 1-180/10 (city court of Naberezhnye Chelny,
the Republic of Tatarstan, Russia)!’, the court established that police manipulated a person who suffered
opioid withdrawal syndrome in order to coerce her to slander another person and to act as a police agent
in a police provocation. There are many adjudicated and communicated cases at the European Court of
Human Rights against the Russian Federation which consist of information that police use drug depend-
ent people in order to conduct police entrapment (police provocation) against fellow drug addicts!®,

11.8 There are media reports that police provide narcotic drugs to drug dependent persons accused in ex-
change of confessions and other evidences'’.

11.9 Taking into account the information above, we cannot but agree with the UN Special Rapporteur on Tor-
ture, that the condition of withdrawal in prisoners [and detainees] creates a strong potential for mis-
treatment®. In Russia this mistreatment is promoted by the lack of access to the most effective drug
treatment method — OST — which is under a legal ban. As such the lack of access to OST for people in
police custody, and the legal ban on OST in particular, run contrary to the state obligations to prevent
torture and other forms of cruel and degrading treatment.

11.10 In paragraphs 85-89 of its responses the Russian Federation informed the Committee that drug depend-
ence treatment is available in prisons. We would like to provide comments on paragraphs 85-89 alto-
gether.

11.11 As we mentioned earlier in this document as well as in our shadow report to the Committee, the Russian
Federation keeps under the legal ban the most effective method of drug treatment — OST. Drug treatment
methods available in Russia are ineffective and even harmful. We submit that the Russian authorities act
contrary to Article 10 of the Covenant when they subject a large number of inmates to knowingly inef-
fective and painful methods of drug treatment, and at the same time ban the type of treatment which is
science based, cost effective, painless, and highly recommended by WHO.

11.12 In addition we would like to refer to a recent judgment of the European Court on a case of Keller v. Rus-
sia, where the Russian authorities admitted that Mr. Keller, who was addicted to drugs, committed sui-
cide whilst suffering opioid withdrawal during arrest because he “feared pre-trial detention because of

!5 All documents of this case are available and can be presented at the Committee’s request.

!6 Application No 25721/13 Anoshkin v Russia. All papers from the case are available and can be
presented to the Committee if necessary.

7 The judgment is available and can be presented to the Committee if necessary.

'8 For instance the recent cases of Lagutin and others v. Russia, No 6228/09 19678/07 52340/08,
Judgment of 24/04/2014; Case of Veselov and others v. Russia, No 23200/10 24009/07 556/10, Judgment
of 02/10/2012.

19 “The Chief Detective is accused of providing narcotic drugs to pre-trial detention in exchange of
confession”. March 23, 2012. Available at http://pravo.ru/news/view/70241/ ; “In the city of Kazan a
police officer used to give narcotic drugs to accused people in exchange of evidence”. May 11, 2011,
Available at http://kazan24 .ru/news/71803.html

20 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Manfred
Nowak, 14 January 2009, A/HRC/10/44, para. 57.




the difficulty of obtaining drugs in a detention center”?!. This case is a yet another shocking example
that people with drug dependence rather commit suicide than go to prison where no adequate medical
help is available for them.

12. Preventing access to essential medicines for people outside prisons but otherwise vulnerable and de-
pendent on the state support.

12.1 According to the Special Rapporteur on Torture the denial of methadone treatment in custodial settings is
a violation of the right to be free from torture and ili-treatment in certain circumstances and “similar
reasoning should apply to the non-custodial context, particularly in instances where Governments im-
pose a complete ban on substitution treatment”??. The Special Rapporteur further asserts that “[b]y deny-
ing effective drug treatment, State drug policies intentionally subject a large group of people to severe
physical pain, suffering and humiliation, effectively punishing them for using drugs and trying to coerce
them into abstinence, in complete disregard of the chronic nature of dependency and of the scientific ev-
idence pointing to the ineffectiveness of punitive measures”>

12.2. The position of the Special Rapporteur corresponds to the case law of the European Court of Human
Rights regarding access to medical and other essential services for people outside prisons. For example,
the European Court has found that a six week delay in providing access to genetic testing to a pregnant
woman amounted to a violation of the prohibition of degrading treatment, because doctors did not take
into account the special vulnerability of pregnant women when they failed to fulfill their positive legal
obligations related to her right to health (R.R. v. Poland, Application No. 27617/04, Judgment of 26 May
2011, paras. 153-162). In another case Court concluded that the “authorities have not had due regard to
the applicant’s vulnerability as an asylum seeker and must be held responsible, because of their inac-
tion, for the situation in which he has found himself for several months, living in the street, with no re-
sources or access to sanitary facilities, and without any means of providing for his essential needs. The
Court considers that the applicant has been the victim of humiliating treatment showing a lack of re-
spect for his dignity and that this situation has, without doubt, aroused in him feelings of fear, anguish
or inferiority capable of inducing desperation. It considers that such living conditions, combined with
the prolonged uncertainty in which he has remained and the total lack of any prospects of his situation
improving, have attained the level of severity required to fall within the scope of Article 3 of the Conven-
tion” (M.S.S. v. Belgium and Greece [No 30696/09, Judgment of 21 January 2011, paras 251-263]).

12.4 The Russian Federation only accepts the so-called abstinence based drug treatment standards, which
stipulate detoxification under heavy sedation. The World Health Organization (WHO) considers this
type of treatment ineffective®. The European Monitoring Centre for Drugs and Drug Addiction (EMCDDA)
also specifically notes that for treatment for opioid users, “detoxification under heavy sedation does not work
and can actually be harmful.”?® It is not a surprise that thousands of people with drug dependence undertake mul-
tiple unsuccessful attempts of drug treatment whilst their life and health deteriorates, which is accompanied with
severe pain and suffering®. Despite this the Russian authorities continue to maintain the legal ban on the most
effective drug treatment — OST —in callous disregard to pain and suffering of drug dependent people, who can
only receive drug treatment services from the state run clinics and only with methods approved by the state (art.
55 of the Federal Law No 3-FZ of 8.01.1998 “On Narcotic Drugs and Psychotropic Substances”). As such peo-
ple living with drug dependence are totally dependent on state support and are very vulnerable to mistreatment,
especially when the state ignores their needs related to their chronic health condition and withholds effective and
most internationally recognized method of drug dependence treatment.

A European Court case of Keller v. Russia, No 26824/04, Judgment of 17/10/2013

2 Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
Applying the torture and ill-treatment protection framework in health-care settings, A/HRC/22/53. Feb 1,
2013, para 73.

2 Ibid, para 74.

2 WHO/UNODC/UNAIDS position paper Substitution maintenance therapy in the management of opioid
dependence and HIV/AIDS prevention. Geneva, 2004. Page 8. Available online at
http://www.who.int/substance abuse/publications/en/PositionPaper English.pdf

2 EMCDDA. “Best practice in drug interventions”. Available at http://www.emcdda.europa.cu/best-practiceftview-
answer9

2 Golichenko M., Sarang A, “Atmospheric pressure: Russian drug policy as a driver for violations of the
UN Convention against Torture and the International Covenant on Economic, Social and Cultural Rights.”
Health Hum Rights. 2013 Jun 14;15(1):E135-43. Available online http://www.hhrjournal org/wp-
content/uploads/sites/13/2013/06/Golichenko-FINAL.pdf




12.5 We request the Committee to take into account the third parties interventions to the European Court of Human
Rights by the UN Special Rapporteur on Torture, Human Rights Watch, the Canadian HIV/AIDS Legal Net-
work, the Eurasian Harm Reduction Network, and Harm Reduction International which we attach to the this
document (Annex II). The interventions were made with respect to three cases regarding access to OST in Rus-
sia which are currently under the considerations of the European Court of Human Rights. All the interveners
provide thorough arguments that the denial of OST for people with opioid dependence is a violation of the right
to be free from cruel, inhuman or degrading treatment.

Observations with respect to the Russian Federation’s responses to Issue No 20 (right to fair trial,
art. 14)

13. In paragraph 122 of its response the Russian Federation attributes the low rate of acquittals to the fact that
“the significant number of criminal cases is considered by courts according to the special procedure when
an accused pleads guilty”. This statement is correct for drug crimes. Courts statistics for the year 2013
demonstrate that more than 84% of 90,649 persons, who were convicted for drug crimes punishable with up to 10
years imprisonment (eligible for the special procedure), were processed according to the special procedure when
they plead guilty and the court proceeded directly to sentencing without a trial*’. The review of case files
demonstrates similar proportion. Of 189 cases where people were charged with drug crimes punishable with up to
10 years imprisonment, 76% were cases adjudicated according with the special procedure®. One of the main
reasons why, on drug crimes, accused people plead guilty so often is the simplicity of a charge. Police has to
establish two main facts: a) the fact that there is prohibited substance in the seized mixture; b) that an accused is a
drug user/drug dependent person. All other evidence in drug case files are usually the derivatives from evidences
which establish the two facts. As regards the fact that an accused is a drug user or a drug dependent person, in
paragraphs 5-8 above we already discussed that using the social and health status of drug user and/or drug
dependent person as ground for law enforcement activities runs contrary to arts. 2 and 9 of the Covenant. In this
part we would like to draw the Committee’s attention to the very low quality of the forensic examination of
seized substances. Very often forensic experts, who always belong to the same law enforcement agency which
prosecutes accused persons, do not even establish a purity of narcotic drug in seized substances”. In other words
people are prosecuted for possession of mixtures which composition is not properly established and the justice
system accepts such evidences. On the other hand courts refuse to accept results of independent forensic and other
scientific examinations. Moreover in some cases drug enforcement authorities prosecute scientists, who make
independent scientific statements on criminal cases at the request of the defence, for adding and abetting drug
crimes (please see paragraphs 4.5.5 and 4.5.6 of our Shadow Report for more details).

14. Most of accused people who use drugs know about these bogus justice standards and prefer to mitigate
the consequences of their arrest by pleading guilty and reducing sentencing by this. The above facts
demonstrate the false legitimacy of the simplified procedure and falsity of the alleged correspondence of
the justice system in Russian to the right of a fair trial. The Russian Federation should observe interna-
tional standards of fair trial on drug cases, including by avoiding evidence which have been received as
a result of inappropriate use of medical data and a person’s health status, or when purity of street drugs
is not established. It should promote the use of independent forensic and scientific research in drug cas-
es.

Observations with respect to the Russian Federation’s responses to Issue No 29 Protection of
Covenant rights of residents of the Autonomous Republic of Crimea and the city of Sevastopol

2 According to the official courts’ statistics http://www.cdep.ru/index.php?id=79

8 Reference to the on-going legal research, supra note 6.

» As part of the on-going legal research (supra note 6) we found that in 73% of 213 reviewed cases
opioids were the drug of choice, followed by cannabis and stimulants. Purity was not established in 90%
of opioid possession cases.



15.  In paragraph 184 of its responses the Russian Federation informed the Committee that the Republic
Crimea is a part of the Russian Federation and that all anti-discrimination laws of the Russian Federation
are effective on the territory of Crimea. We would like to refer to paragraph 4.2.5 of our shadow report
which informs the Committee that since May 2014 the Russian Federation terminated essential drug
treatment services — OST — for more than 800 OST patients in Crimea. According to different sources of
information by now from 6 to 80 former OST patients died because of suicides or health complications
related to the lack of access to OST*. There is no doubt that the withdrawal of essential health service
from such vulnerable people as people with drug dependence, in complete disregard of pain, suffering,
and adverse health consequences of such an action, amounts to torture, contrary to Article 7 of the
International Covenant on Civil and Political Rights.

3% The UN Secretary-General’s Special Envoy for HIV/AIDS in Eastern Europe and Central Asia, along with Ukrainian non-
governmental organizations providing HIV prevention services, recently made statements reporting their knowledge of dozens of
former OST patients in Crimea who died due to the discontinuation of the OST program in Crimea by the Russian Federal Drug Con-
trol Service following annexation (“OOH: napkomarst KppimMa yMuparoT 6e3 3amecTUTeNbHOM Tepamn”. 22 January 2015, Available
at http://www.bbc.co.uk/russian/society/2015/01/150122_crimea_drugs_crisis); data from Crimea OST patients are consistent with
these reports (Video about OST termination in Crimea. Eurasian Network of People Who Use Drugs. January 2015. Available at
https://www.youtube.com/watch?v=G9zhiLK5SAGY). The Ministry of Health of the Russian Federation deny these data
(“Mumnszapas: B KpbiMy CHIIKaeTCss CMEPTHOCTb HAPKO3aBUCHMBIX, IPOXOMBLINX 3aMECTHTENRHYIO Teparuio”, 21 January 2015.
Available at http:/tass.ru/obschestvo/1713220)
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IN THE EUROPEAN‘COURT OF H!JNIAN. RIGHTS
Application nos. 62964/10,'58502/11 & 55683/13

BETWEEN:
‘ ALEKSEY VLADIMIROV]CH KURMANAYEVSKIY, IVAN VASI!.YEVICH ANOSHKIN AND [RINA
Nl KOLAYEVNA ABDYUSHEVA

-and -

RUSSIA ‘
Respondent Government

SUBMISSION OF INTERVENORJUAN E. MENDEZ
UNITED NATIONS SPECIAL RAPPORTEUR ON TORTURE AND ,
OTHER CRUEL, INHUMAN OR' DEGRADING TREATMENT OR PUNISHMENT

i ntroduct:or\

1, This written intervention is subrnn:tecl by the United Natmns Special Rapporttaur on Torture ’
and Other Cruel, Inhuman or Degrading Treatment or Punishment pursuant to leave granted by
the Deputy Reglstrar of the Court 9 September 2014 in accordance with rufe 44 § 3.of the Rules of
"the Court.”
2 This. case concerns three apphcants who suffer from opiold drug dependence a chromc :
relapsing medical condition, with an effective madical treatment: opioid substitution therapy
with methadohe or buprenorphine, Russian law bans the use of methadone altogether. it allows
 the use of buprenorphine for all purposes extept for drug dependenee treatment.

3. These comments set forth international humary rights standards on the issue of drug
dependence treatment, particularly for individuals dependent on opiaids, such as heroin, They
demonstrate that opioid substitution therapy, in particular with methadone or buprenarphine, Is
a key component of opioid drug dependence treatment, and that It Is a violation of intérnational
human rights- protections against- torture and cruel, inhuman_and" degrading treatment or
punishment te deny this proven, medically effective treatment to paopla suffermg from the °
health condition of opicid dependence. International and regional law standards discussed herem'.
demonstrate that states have a positive obligation to take reasonable, effectlve measures to
ensure access to and availability of methadone and buprenorphine treatment to meet their
obligations to prevent torture and ilistreatment of opioid dependent’ persons. ‘

4, These comments draw substantially on Interpretations by Unfted Nations . treaty
monitoring bodies (including the Committee on Economic, Social and Cultural Rights and the
Committee against Torture} of relevant international treaty provisions and on jurisprudence from
_the European Court of Human Rights, with regard to discriminatory denial of essential meadicines
that fereseeably results in severe mental and physical consequences, including paln and sufferinig,
The Specnal Rapporteur urges the Couft to take these arguments into consideration in its

! Counsel of record for all parties have consented fo the filmg of this wntten rntefvenﬂon No ccmnsel for a parly
authored this intervention in whale or in part, and no such sounsel of paity made a monatary contribution intendec to
fund the preparation or submissicn of this intervention. No persons. other than the infervener or his counsel made &
monetary contriution fo 1hls intetvention's preparatlon or submlsslon,
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determination of whether the facts of the current case amount to a wolatlon of Article 3 rights to
* freedom from torture or mhuman or degrading treatment or pumshment

lnterest of lntervener

5. Professor Juan E. Méndez is the. current Un!ted Natlons Spectal Rapporteur on. torture and
other cruel, inhuman, or degrading treatment or punishment {the Specla! Rapporteur), whose
‘mandate covers all countries, irrespective of whether a state has ratified the UN Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (the :
- Convention against Torture or CAT). He was Co-Chair of the Human Rights Institute of the
International Bar Association, London In 2010 and 2011, and Special Advisor on Crime Prevention® -
to the Prosecutor, International Criminal Court, The Hague fram mid-2009 to late 2010, Until May
2009, Méridez wes the Prasident of the International Center for Transitional Justice {ICT)).
Concurrently, he was Kofi Annan’s Special Adviser on the Prevention of Genacide (2004 to 2007).
Between 2000 and 2003 he was a member of the Inter-American Commilssion on Human Rights of
the Organization of American States, and its Presitlent in 2002, He directed the Inter-American
institute on Human Rights in San Jose, Costa Rica (1996-1999) and worked for Human Rights
. Watch (1982-1996), He teaches human rights at American University in Washington D.C. and at
“Oxford University in the United Kingdom.- He previously taught at’ Notre Dame Law School,
" Georgetown, and Johns Hopkins.
. B. Pursuant to UN Human Rights Councﬂ Resolutlon 25/13 (A/HRC/RES/ZE/ZE) Méndez acts
under the aegis of the Council without remuneration as an independent expert within the scope
of his mandate, which enables him to seek, receive, examine and act on -infortmation from
NUMErHUs sources, including individuals, regarding issues and alleged cases concernlng torture or.
other cruel, iInhuman or degrading treatment or punishment,
7. The Speclal Rapporteur has delivered several reports to the UN Human Rights. Councn! and
the UN General Assembly on Issues related to drug policy, mciudmg questlons of drug treatment
standards Those reports include the following:
“Applying a human rights-based approach to drug policies.” {2069) Report of the Spemaf-
Rapporteur on torture and other cruel, inhurhan or degradlng treatment or punishment,
‘Manfred Nowak, Part IV. A/HRC/10/44.
¢ “Emerging recognition of different.forms of abuses in health-care settings, Marginalized
groups.” (2013}, Report of the Special Rapporteur: on. torture and other cruel, inhuman or
~ .degrading treatment or pumshment luan E. Méndez. Part IV(E}), AfHRC/22/53,
8. This submlsslon is drafted on a- voluntary basis for consuderatlon by the European Court of
Human Rights in KURNANAYEVSKIY et al. v. RUSSIA, Application Nos, 62964710, 58502/11 &
55683/13. It Is submitted without prejudice to, and should not be considered as an express or
. Implicit waiver of the privileges and immunities of the United Natlcms its officials and experts on
missions, pursuant to the 1946 Convention on. the Privileges and Immunities of the Unlted
Natighs, :

Penial OFf Opioid Substltution Therapv Application of the: Prohibition on Torture And il-
Treatment

9. The prohibition against torture and cruel, inhuman and degrading treatment or
punishment is enshrined in Article 3 of the Eurepean Convention for the Protection of Human
Rights and Fundamental Freedoms {ECHR), Article 7 of the International Covenant on Civil and
* Political Rights {ICCPR), Articles 2 and 16 of the Convention against Torture {CAT), and in
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humerous other international and regional treaties.? This prohlbition is absoiute and noh-
derpgable.” It is also a matter of jus cogens, a peremptory norm of customary International law
binding on every State regardless of whether it has ratified any particular treaty provision
prohibiting such ili-treatment.* o _
10. In interpreting the provisions of the ECHR and the scope of the States’ obligations in
specific cases, the European- Court-of Human Rights (ECtHR) looks “for -any consensus and_
common values emerging from the practices of Furopean States and specialised international .
instruments... as well as giving heed to the evolution of norms and principlés in international law .
" In recent years, international law has evolved to include abuses in the context of health care
within the definition of torture and ill-treatment.® E _
11.  The prohihition on torture includes positive and negative obligations: the obligation to
prohibit torture; and the positive obligation to prevent, investigate, prosecute and punish acts of
totture and ill-treatment by State, non-State, and private actors.” The Committee against Torture-
has made clear that this obligation requires State Parties to “prohibit, prevent, and redrass
torture-and il-treatment in all contexts of custody or control, for example, in prisons, hospitals,
~'schools, institutions that engage in the care of children, the aged, the mentally ill or disabled, In -
military service, and other institutions as well as contexts where the failure of the State to
intervene encourages and enhances the danger of privately inflicted harm.”® '
12.  inda Silva Pimentel v. Brozil, the Committee on the Elimination of Discrimination against
Women observed that “the State is directly responsible for the action of private institutions when
it outsources its medical services” and “always maintains. the duty to regulate and mionitor
~ private health-care institutions.”® The Inter-American Court ‘of Human Rights addressed State '
" responsibility for actions of private actors in the context of health-care delivery in Ximenes Lopes
v. Brazil® Previously, this Court has noted that the suffering associated with a relapse to.
psychosis], due in part to restricted access to medicines, “could, in pringiple, fall within the scope-

of Artlele 3.7 - : .
13:  Ensuring special protection of minority and marginalized groups and. individials Is a critical
component of the obligation to prevent tofture and ill-treatment. The Committee against
Torture, the ECtHR, and the Inter-American Court of Human Rights have confirmed that States

: 2Eympean Cotwantion for the Protection of Human Rights and Fundamental Freedoms (ECHR), 213 U.N.T.8. 222,
ehtered into force Sepl. 3, 1853, as amended by Protocols Nos. 3, 8, 8, and 11 which entered into force on Saptember
21, 1970, December 20, 1971, January 1, 1990, and November 1, 1908 respactively, ratified by Russla on May 5, 1098;
International Covenant on' Civil and Political Rights (ICCPRY), adopted December 16, 1966, G.A. Res. 22004 (XX[), 899
U.NT.S. 171 (entered Inio force March 23, 1976), ratified by Russia on March 23, 1976; Convention againat Torture

- and Other Crusl, Inbumaf or Degrading Treatment or Punishment (Convention agalnst Teriure), adapted December 10;
1984, G.A, res. 39/46, annax, 39 U.N, GAOR Supp. {No. 51) at 197, U.N, Doe. A/38/51 {1884), entorad Into force June
26, 1987, ratifled by Russla on Match 3, 1987 ' A - oo

SICCPR, article 4{2); CAT, article 2(2), g :

* Manfred Nowak & Elizabeth MeArthur, The United Nations Convention Against Torture: A Gommantary (2008), p. 8;

- Commitlee Against Torture, Genersl Comment No. 2, Implementation of arfiale 2 by States Parties, U.N. Doc,
CATIGIGCI2/CRP, 1/Rev.4 (2007), para. 1. - ‘
§ Oyuz v. Turkey, No. 33401/02, (2009), para. 164. : : : .

Bee U.N. General Assembly (2013), Report of the Special Rapporteur on lforture and. other crusl, Inhtman or
dagrading ireaiment or punishment, A-FIRC-22-53 (2013} (by Juan Méndez). ] . :

" Human Rights Gommiioe, ‘Ganeral Comment No. 20, UN, Doc. HRIGEN//Rev.1 at 30 {1994), para. B; Commiitee -

against Torture, General Comment No. 2, paras. 15-18; Committes against Torturs, Hajrlzi Dzemajt et al. v. Yugostavia,

Communication No. 161/2000, W.N, Doc, GATIC/29/Di161/2000 (2002}, paras. 8.12, 8.2; see also the judgment of the: -

European Gourt of Human Rights inZ and Others v. United Kingdom, No. 20302/05, {2007), pata. 73. - :
‘Committea Against Torlure, Generat Gomment No. 2, para. 15 {and see also para. 17).

Committea on the Elimination of Disuriminatlon against Women, Views: Sommunication No 17/2008, 49th sess, U.N.

Do CEDAWICM9/DI17/2008 (2011}, para, 7.5 : i i

10 Inter-American Court of Human Rlghts. (Series G) No. 149 (2008}, paras, 103, 150; see also Commiltee -on the

Elimination of Discriminatlon agalnst Wemen, Generai Recommendation No. 19. Violence against Women, UN Doc

Af47/38 (199:2), para. 9. ‘ ; : . o :

" Bensait v. the United Kingdom, No, 44598/98 (2001), para. 37 : -
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have a heightened obiigation to protect vulnerable and marginalized individuals from torture, as
such individuals are generally more at risk of experiencing torture and ill-treatment.*

14, The CAT defines torture as: dn act inflicting severe pain or suffering, . whether physical or '
mental, that is intentionally inflicted on a person, for such purposes as obtaining informationora’

. confesslon, punishing, intimidating or coercing someone, or for any .reasch based on
discrimination of any kind, and at the instigation of, or with the consent or acguiascence of a
public official or other person acting in an official capacity. All forms of cruel. and: ishuman
treatment or punishment require the infliction of severe pam and suffering. The key criteria
distinguishing torture from crue! and inhuman treatment are (i} whether the pain and suffering,

- are inflicted intentionally or not, and {ii} the purpose of the conduct. In order to amount to
torture” under CAT (Article 1), paln and suffering must be intentionally -inflicted; -but in the

absence of such Intentlon, treatment causing severe paih and suffering may nonetheless still ~
meet the lower threshold of being truel and inhuman. Cruel and inhurman treatment also .

encompasses the infliction of severé pain or suffering even If not-accompanied by a specific
purpose. Treatment may quallfy as degrading if it inflicts mental or physicaI paln or suffering that
aims to humiliate the vietim; the particular humiliation lS sufﬁcient ‘even where the pain or
suffering is not so “severe” as to fise to the level of torture,™

15 The jurisprutlence and authoritative Interpretations of infernationa! human rights hodies
provide useful guidance on how the four criteria of the definition of torture apply in the context .
of health-care settmgs The ECtHR has noted that a violation.of Article 3. may occur where the
purpose or [ntention of the State’s action or mact:on was not to degrade humﬂ:ate or punish the

victim, bt where this nevertheless was the result.”

16, ©  The Russian government’s ban on opiloid substitution therapy clearly meets the elements
of state involvement, intent, and severity, as well as the- imposition of pain and suffering for an
improper purpose, such that' lt constitutes a vtolatlon of the proh:bltlon on torture or ifl-
~ treatment,

- 17. - State involvement: Russia’s ban on medlcahons such as methadone and buprenorphine
to assist with diug dependence detoxification or with maintenance therapy is a matter of law and
“official state policy {Article 31(6) of the Federal Law No 3-FZ of January 8, 1998 “On Narcotjc

Meahs and Psychotropic Substances” prohibits. use of narcotic drugs and psychotropic substances

such as methadone and bugrenorphine for drug dependence treatment), State involvement in
the harmful conduct is self-evident in such a case,
18.. iIntentional infliction: The intent to inflict pain and sufferlng is also clear. State pohcy

explicitly seeks to coerce people with drug dependence into abstinence, including through the

punishment of withholding evidence-based treatment for their health condition, in.complete

disregard of the -chronic -nature -of dependence, of the scientific evidence pointing to the .

ineffectiveness of puritive measures. and of repeated reaomm_endatl'ons from a wide range of

health experts and. UN- agencies to ensure access to opiold substitution treatment (The State .

‘Stratagy of Antidrug Palicy up to 2020 {para 4), adopted by the Decree of the President No 690 of
June 9, 2010 lists “inadmissibility of substitutive addiction treatment [oploid substitution
therapy]” among key principles of the state policy almed at “substantial reduction of flicit trade

" and non-medical use of drugs.” The State Strategy also lists "'ntenslﬁnatmn of efforts to legalize’

2 Gommittee against Torture, General Comment No 2, para. 21; Ximenes Lopesv Brazll, para. 103; Opuzv Turkey,
‘para, 159,
4 Manfred Nowalc & Elzabeth McArthur. The United Naflons Convention Against Torture: A Commentary, {2008), P
558, 55¢. Traatmant may be deemed degrading, Ir violation of ECHR Arficle 3, "because it was such as 1o arousa in the
wctlm the faslings of fedr, anguish and Infericrity capabla of humiliating and dehaeing them." ¥uydfa v. Poland,
No %0210/96 (2000), para. 92,

 See Peors v. Graoce, No. 28524/05 (2001), paras 68, 74 Grorl v, Albania, Ne. 25336/04 (2009) para. ‘12.3

Annex 2, page 5
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the substitutive adldiction treatment using narcotic drug preparations” amang the risks for the
implementation of the Strategy (para 48)).%° _ ' :
19, Severity: The physical and mental pain and suffering caused by Russia’s denial of
methadone and buprenorphine are severe and well documented.'® .
20, Opioid’ dependence Is a chronic, relapsing health condition with major health
consequences, including higher risk of prematuré death, and increased risk of HIV, hepatitis C,
and ether serious diseases. Untreated or forced.,Aabrupt opiold withdrawal may cause profound
physical painl(including convulsions, severe abdominal cramping, naused, vomiting, diarrhea, and
dehydration, which in extreme cases ‘may lead 1o renal failure) and psychological suffering
(including extreme agitatlon and/or anxiety) and can have serious medical consequences for
pregnant women and their foctuses, immunocompromised people, and people suffering from
camorbid medical disorders.” By denying proven, effective drug treatment, the Russian
government’s drug policies intentionally subject thousands {2.29 per cent of the population 15-64.
years old inject drugs in Russia, most of them opioids)™® of people to degrading humiliation and to
severe mental and physical pain and suffering, including increased risk of premature death or
serious disabillty as a result of averdose, as well as HIV, hepatitis C, and imprisonment — often in
conditions that further damage their health or lead to premature death, including from
- tuberculosis that Is highly prevalent in Russian prisons, - ‘ '
21.  The cumulative effects of the Russia’s denial of opioid substitution therapy for an opicid
- dependent individual are: extremely high risk of relapse to illicit drug use after leaving treatment
and - as a result - extremely high risk of contracting Iife-t‘hreatening diseases, .such as HivV,
hepatitis C, and tuberculosis; very high risk of serious disability or death due to cverdose;
-extremely high risk of police arrest, imprisonment and constant state-sponsored humiliation
through official government. publications and campaigns that depict drug dependent people as
" repulsive, feeble-minded and degeperate. These effects exacerbate the harsh direct physical and
psychological consequences of uritreated opioid dependence™. : -
22. A substantial body of research has documented the effectiveness of opioid substitution
therapy, in particular with methadone and buprenorphine, in reducing iflicit drug use as well as .
criminal activity, overdose deaths, and behaviors such as syringe sharing that are associated with
high risks of HIV prevention.” In light of this evidence, the World Health Organization (WHO), the,
United Nations Office of Drugs and Crime (UNODC) and the Joint United Nations Programme on
HIV/AIDS {UNAIDS) all recommend that substitution maintenance therapy, in particular with -
. methadone and buprenorphine, be Integrated into national HIV/AIDS programs, both as an HIV
‘prevention measure and to support adherence to antiretroviral HIV treatment and medical
follow-up for oploid dependent drug users.” According to WHO's Guidelines for the

8 Strategy for the Implementation of the National Anti-Drug Policy of the Russian Fadaration In the Period Until 2020
‘gavailable in English at htip://siratgap.rupages/stralagy/3662/4434/4437/index. shimi), .

Sea, 8.9, Mikhall Gollchenia and Anya Sarang, Atmospheric Pressure: Russlan drug policy as a driver for violations
of the UN Convenffon against Torture and the International Covenant on Economle, Social and Cultyral Rights, Health
and Human Rights Journal,-June 14, 2013, vol. 15{1):£135-43; Human Rights Watch, Rehabliitation Required: Russia’s
Human Rights Obligation to Provide Evidence-based Drug Dependenae Treafment,(2007). -

' Canter for Substance Abuse Tréaiment, Madicatlon-Assisted Treatment for Cploid Addiction in Opicid Traaiment-
Programs. Treatment Improvemant Protocol (TIF) Series 43, DHHS Publication No. (SMA) 05-4048, (2005), che. 12,
13; WHO, Guldslines for the Psychosaclally Asslsted Pharmacclogical Treatment of Qpioid Dependenca, (2009), pp. 5,
43, 61, 7't H.E. Jones, L.P. Finnegan and K. Kaltenbach, Methadone and Buprenarphine for the Management of Opioid
Dependsnce in Pregnancy, Drugs, Apil 16, 2012, vol. 72, no, 8, pp. T47-57. . . . g
' United Matiors Office on Dsugs and Crime (UNODC) 2014 Warld Drug Report, (2014), po. 8, 17. ]
¥ See Mikhall Golichenke and Anya Sarang, Altospheric Fressure; Russian ditig policy as a driver for vielatlons of te
%N Conventlon against Torture and the International Covanant on Eeonomic, Social ard Cultural Rights, supra, noie 186,
-~ World Health Organization: (WHO), Unlted Nations Office on Drugs and Crime (UNODC), Joint United Nations
Progtamme on HIV/AIDS (UNAIDS), Substitufion malatenancs therapy in the management of oploid depenidence and
Iz-jilwAlDS preventian {2004). . .

1bidl. -
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Psychosomaﬂy Assisted Pharmacological Treatmenr of Opioid Dependence, prowdmg methadone
L er buprenorphlne Is essential to meet minimal standards of health care provision,?
23.  Improper purpose: Finally, in order to constitute torture {pursuant to the definition ln CAT
Article 1), the ili-treatment must be impased “for such purposes as obtaining information,
punishing, intimidating or ceercing someone, or for any reason based on discrimination of any
kind.” Russia’s ban on opioid substitution therapy satisfies this requirement in several ways.
24, - First, conduct may qualify as torture If applied with an |mproper purpose cther than one
explicitly stated in CAT. In the context of drug treatment, assisting “patients” In managing or
_overcoming drug dependence is the sole proper purpose — hience ahy other purpcse, whether
explicitly stated or determinable from the clrcumstances, is automatically suspect. As hoted
above, the refusal to permit access to. opisid substitution treatment for oploid dependent
‘persons fails to meet even minimal standards of care; these standards have been drawn to'the
attertion of Russian officials at the highest lavels repeatedly. Russian officials are also fully aware
that their drug treatment system, deprived of a key, successful, evidence-based element of
treatment (i.e., opiold substitution treatment), fails nearly all drug-dependent persons.” In this
context, Russ:a cannot plausibly ¢claim the purpose of its drug treatment for opioid dependent
: peOple and. of the practices-to which they are subject, is treatment of a health condition.
25, The purpose element of CAT's definition of torture is also satisfied where it can be sa|c|_
that the treatment is carried out for "any reason based on any discrimination of any kind:” The
Committee Against Torture has declared that, as 15 the case with human rights law generally, the
hasic principle of ncndlscrimmation Is “fundamenta! to the mterpretation and application of the
Convention,” and has emphasized “that the discriminatory use of meniai or physical violence or
agbuse is an important factor in determ]mng whether an act constitutes torture.”*
26. Russia’s denial of the use of buprenorphine to treat drug dependence, while permitting lts
use for other health conditmns, and its complete ban on methadone, directly and needlessly
causes severe mental and physical suffering to thousands of opieid dependent Russians, Where
this treatment of people who use drugs is deliberate by the state (as is evidently the case with
- Russia), or even if it is simply tolerated in whole or in part because those who suffer the .
‘consequences are people who' use illegal drugs, it amounts to - “discrimination of any kingd,” -
meeting the “improper purpose” requirement under €AT’s definition of torture, As noted by the .
Committee Against Torture: The protection of certain minority or marginaiized individuals or
populations especially at risk of tortureé is a part of the obiigation to prevent taiture of il
~freatment. States parties must epsure Mhat, insefar as the obligotions arising under the
Convention are concerned, their laws are In practice, applied to all persons, regardfess of.. .
mental or other disability, health status. . .. or any other status or- adverse distinction.”
27..  In additien, the discriminatory ill- treatment of people who use drugs could be seen as’
dlscriminatmn based on “health status” or “cther status” or based on “disability.”>® As the WHO '

Z\WHO, Guidelnes for the Psychiogoclally Assisted Pharmacuiugmal Treatment of Opldid Dependeance, (2009), p, xiv.
Thege guldefines add, "A comprehensive package of intervantions fo prevent the transmission of HIV must include
measures to teduce unsafa injecting of aplolds, including the freatment of uplold dependance.” lbid. p, x

= Acrording to Russlan Faderal Drug Genirel Agency-data, mere than 80 percent of drug treaiment paﬂenis resume the
use of ilega! drugs within a year. FSKN RF Diractor Ivanov Interview for RIA Novesti, September 18, 2008, www.tia,ru;
Professor T, V. Klimanio, “On the Russian Drug Control Strategy,” 2009. {Inpektop GCKH Pé Wmanos (18 ceHmﬁpn
2009 ropa). WMnrepssio- PWA Hosooti.. www.rigig Fpothaccop T B, Kremesko: (2008). «O rocyjapcroedHol
aHTUHaproTwyeckoll - - cYpaverns. - * Poccuiickal .. - Gepepalmy,) -
hitp:#stratgap, ru/mcludes!periad]os/ccmmentsf.zoogﬂ 124/3841/detall.shtml. ] ‘. .
* Commiltee Agamst Torture, General Gomment No. 2; pars. 20 . B
* |bid., para. 21, '
° Dlscr%mmat[on based an "other status" Includes discrimination based oh health status as well as disabilty in
internatiotial as wall as European human fighfs Ingtruments. See Commiitee on Econpinle, Social and Cultural Rights,
Gerieral Comment No. 20, "Mon-discrimination in economlg, soctal and cultural rights (ar, 2, para. 2, of the Infemnational
Covenant on Economie, Soclal and Cultural Rights)", E/C.12/GG/20 (2009), paras. 27, 28, 33; Kyulin v. Russia, No.
2700410 {2011), para.' .57, Some Jurlsdictions recognize drug depandence as a “disabllity” In antl-dlscrimingtion iaw
. 'inclucing i Canada, e United Stetes, and Australia. For a non-sxhaustive fisf of cases, sea Canadian HIVIAIDS Lagal




OHCHR SPB GVA 41229179006 2014/09/30 11:58:43 -8 /1T
Annex 2, page 8

- and-UNODC have affirmed; Drug dependence is considered ¢ multifactorial health disorder that
often follows ihe course of a .relapsing and remitting chronfc disease. Unfortunately in many
sacieties drug dependence is still not recognized as a health problem and many geople suffering
from it are stigmatized and have no access to treatment and rehabilitation . . . "Nothing less”
must be provided for the treatment of drig. dependence than o quolified, systematic, science
based approach such as that developed to treat other chronic diseases consfdered untreatable
some decodes ago.?’ I : :

28, Russian government -officials folerate (or themselves administer} “treatment” for drug
dependence that substantially deviates from the requirements of evidence that are essential in
treating other health conditions. To the extent that this is so. because it is people who use drugs
‘who are the subje'cts'bf this treatment, when non-evidence-based approaches are unacceptable

_in the treatment of other health conditions, then this substandard treatment amounts ‘to

discriminatibn, thereby satisfying this third element of the definition of tortute.

Denial of opioid substitution therapy viclates Russia’s. positive obligation. to prevent torture
and ill treatment - S - ,

29, Oplold dependent individuals suffer from a chronic, relapsing disease, for which there Is
an effective,. .ine-xpensi‘\ke, proven medical treatment: oploid substitution treatment with
methadone or buprenorphine, The denial of this treatment forces oplold dependent persons to
face serinus physical and mental paih, and puts them at foreseeable high risk of life-threatening
~ disease (including MIV and Hepatitls C), fcarceration, and death by overdose. Russia’s positive
obligation to prevent severe pain and suffering due to opiold dependence requires it to take
effective steps to ensure that opiold dependent individuals can géi_n access tp adeguate
treatment. Its blanket ban on opioid. substitution therapy with methadane and buprenorphine
thus violates Russia’s. positive obligations to take effective, reasdnable steps to'protect opioid
dependent individuals against torture and ill-treatment. _ ' '
30.  International law enjoins States not only to prohibit torture and ili-treatment but also
requires them to take effective measures to ensure that individuals within their jurisdiction are
not subjected to torture or cruel, inhuman or degrading treatment or punishment, including in
cases where it is administered by private individuals.22 o
31.  Governments have an obligation under the Convention against Torture to take "’e_ffel:tlve
legislative, administrati\}fe, judicial or other measures” to prevent torture and ill-treatment.”® The
‘Committee against Torture has found failure to take steps to preverit grave risks o physical and
mental health, including denlal of necessary medical treatment, to be a-violation of the
Convention, and recorhmended, measures to remedy the problem. For example, in its 2006
. review of Péru, the Committee expressed concern, inter afig, that “medical personnel employed-
by the State denief[d] medical treatment required to ensure that pregnant women do not resort
to illegal abortions that put their lives at risk,” and legislation that severely restricted access to
voluntary abortion “leading to grave consequences, including the unnecessary deaths of women.”
The Committee found that the State’s failure to prevent these acts put women’s physical and
mental health at risk, constituting cruel and inhuman treatment, and the Committes
. recommended that Pery take “whatever legal and other measures afe necessary to effectively

Nelwork, Legislating for Health and Human Rights: Modal Law on Drug Use and HINVWAIDS at 14, {2008),
waviBidslaw.ca/modellaw; see also F. Glbson, Drugs, Discrimination And Disabifity, 17 J, oF L. & MEGICINg 400-411
2009). : T o
£T'UNC) PG, Principles of Drug Dependence Treatment: Discussion Paper (2008), pp. 1-2; see afse UNODC: Commi, Oh
Narcotic Drugs, 53rd Ssss., Drug Control, Crime Prevention and Criminal Jusfice: A Human Rights Perspective— Note
b&/ the Executive Director, para, 40 U.N. Doc. EICN.7/2010/CRP.6 — E/CN:15/2010/CRP.1 {Mar. 3, 2010},
* Opuzv Turkey, para. 158, =, E

-Gonvention Against Torturs, articles 2,16,
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pravent acts that put women's hea Iih at grave risk,” mcludmg by providmg the requnred medica!‘
treatment ‘ . :
32. The Commlttee against Torture has made clear that States have 8 helghtened obltgauon
to protect vulnerable or marginalized individuals or populatmns especially at risk of torture by “by
fuily prosecuting and punishing all acts of violence and abuse against these individuals and
ensuring lmplementatlon of other. positive measures of prevention and protection.”*! The
Committee " agalnst Torture has cited the “protection of certain minority or marginalized
individuals or populations especially at risk of torture” as part of the obligation to prevent torture
or ill-treatment, and identified “mental or other d|sablllty, or health statUS” as factors that put
individuals especally at risk of torture.” '
33, The ECtHR has likewise held that governments are required to take effective measures, in
particular with regard to children and other. vulnerable individuals, to prevent torture and |II
treatment.™
34. It is well-established that drug dependence can cause or amount to disabllity.® As noted
above, drug dependence is also recognized as a. disabllity in the anti-discrirnination statutes -of
seme countries, which engages protections against torture guaranteed by tha UN.Convention on
the Rights of Persons with Disabilities. {CRPD}.Ess The CRPD enjoins States to “take all effective
legislative, administrative, judicial or dther measures to prevent persons with disabilities, on an
equal- basls with others, frotn being subjected to torture or crugl, Inhuman or degrading
treatment or punishment.”**|t also expressly requires States to take “all appropriate legislative,
administrative, social, educational and other measures to protect persons with disabllities, both 7
within and outside the home, from all forms of exploitation, violence and abuse.”” This includes -
the duty to mvestlgate and prosecute those responslble for such actlons,®

Reasonable measures ' S : o l

35.  The protection of the right to health under the !ntermtionai Covenant on Economic ‘
Sogial and Cultural Rigits {ICESCR), and even various p‘rovisions of the UN drug control-
conventions, offer guidance regarding reasonable measures that governmants must take to
prévent torture and ili-treatment of opioid dependent people.® Riissia has a legal obligation
under the 1961 Sihgle Convention on Narcotic Drugs to ensure availability of narcotic drugs for
medmal and scientific use; there is no justification for excluding the use of methadone and
- buprenorphine for treatment of opioid dependence. The 1961 Single Convention, to which Russia-
is a party, declares the medical use of narcotic drugs. indispensabile for the rellef of pain and.

'

. 3000mmlffae against Torture, Conrluding Observat:ons Peru, U. N Dao, GATIC.’PER!COM {2006), para. 23.
Comrmttea against Torture, Genaral Comment No. 2, para, 21
2 bids . .
e = Opuz v Turkey, para. 159, S
See WHOQ, International Classification of Disease {ICD-10) Classification of Mental and Bahuwoural Disordors:
Ciinleal desorlpfions and diagnostic gu uldelines, 2007; American Psychialric Assoclafion, Dlagnostic and Stefistical

Manual of Mental Heelth Disorders; &' edifion {2013); Amerioan Soclsty of Addlotibn Medlcme deflnltlon of addiction
gonllne at hitp:/Awww.asam.orgffor-the-public/definition-of-addiction),

5 See note 26, supra. In Canada, for example, federal and provincialfterriorjal antl-discrimination statutes have all boen
inferpretad so as to Tecognize that drug dependence constitutes & "disability" (or “handicap” in the more anfiquated
. terminology  of some stafules). Since tha eatly 1990s, courts and irlbunels” have repeatedly affirmed, such
mterpre:ahons In soine cases, this is explicit in the statite: e.g., the Canadian Human Rights {s. 25) defines disability )
as “any -previolis or exising menfal or physical disabllity and Includes disfiguremient and previous or existing
dependence on alcohol or a drug.” Australian courts and fribunals have also recognized that oploid dependence may
' constitite a disability for purposes of anil-dlsgrimination legislation. -
® Convention on the Rights of Persons with Disabliiies (CRPDY, atiopted Decembar 13, 2008, G A, Res, 61/106,
. entered Into force May 3, 2008, rahﬁecl by Russla on September 25, 2012, article. ?5(2)

CRPD article 16(1)., .

* Ibid,, article 16(3). T

" Sae Josaph Amon.and Diederik Lbhman, Donial of Pain Treatment and the Prohibition of Tordure and Crue{ !nhuman

orDeg:admg Treafmenf and Pumshment Interrights Bulletin, vol. 16 (11) (2011), pp. 172-184.
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suffering. and mandates states to.ensure that adequate provision of narcotic drugs is avallable for

such purposes.” According to the International Narcotics Control Board, the expert body charged

with monitoting the implementation of the UN. drug conventions, the 1961 Convention
establishes a “control regime to serve a dual.purpase: to ensure the availability of controlled

substances for medical and scientific ends while preventing the iilicit production of trafficking in .

and abuse of such substaices.” S : A

36.  The ICESCR guarantees “the right of everyone to the highest attalnable’ standard of

physlcal and mental health,” without discrimination on certain prohibited grounds {including

physical or mental disability, health status, and any “other status” that has “the intention ot the
effect of nullifying or impairing the equal enjoyment or exercise of the right to health”).* Article

" 12 specifically obliges states to take allsteps necessary for the “prevention, treatment and

control of ‘epidemic . . . diseases,” and the “creation of conditians which would assure to all

medical setvice and medical attention in the event of sickness,”™? B -

- 37. - According to the UN €ommittee on Economic, Social and Cultural Rights {CESCR), the
ICESCR also requires states both to take affirmative steps to promote health and to refrain from
conduct that limits people's abilities to safeguard theif health.** Laws and policies that "are likely
to result in . . . unnecessary morbidity and preventable mortality" constitute specific breaches of
the obligation-to respact the right to health,” ' .

38. * The CESCR has identified certain core obligations that are so fundamental that states must

- fulfill them regardless of resource constraints. The Commitiee has observed that states have a

- “spiecial obligation fo prevent any discrimination . - - In the provision of health care and health-
sefvices, especially with respect to the core obligations of the right to heaith ”* and that states
“cannot, under -any circumstances whatsoever, justify its non-compliance with the core
‘obligations...which are non-derogable,”” The Committee. has identified, among others, the
following core obligations: to ensure the right of access to health facilities, goods and services on

" a non-discriminatory basis, especially for vulnerable or marginalized. groups; to provide éssential

‘drugs, as from time to time defined under the WHO Action Programme on Essentlal Drugs; to -

ensure the equitable distribution of ail health facilities, goods and services; and to adopt and

implement a natlonal public health strategy and plan of action, on the basis of epidemiological
evidence, addressing the health concerns of the whole population.®® The Committee considers

‘the obligation to take measures to prevent, tredt and control epidemic diseases to be an

- obligation of comparable priority.* ' : : :

39. * WHO has included methadone and buprenorphine on Its fist of Model List of Essential

- Medicines for the treatment of drug depéndence since 2005.5° As noted above, WHO has glso”

“Y single Convantion on Narcotic Drugs, 30 March 1861, 520 UNTS as amended by 1972 Protocal. amending the Single
-Convention on Narcotlc Drugs, 25 March 1972, TIAS 8418, 976 UNTS, preambls, article 4. Intetnational Narcotics
Control Board, Availability of internationally Controlfed Drugs: Ensuring Adequate Access for Medical and Sclentifio
Puiposes (EIINCB2010/1/Supp.1), para. 3. ’ .
" iNes, Avaliability of Internationally Controlled Drugs: Ensuring Adequate Access for Medloal end Scientific Purposes
{2010}, EANCB/2010/4/Supp.1, para. 8. : :
- International Covenant on Fconomic, Secial and Cuiltural-Rights {ICEECR), G.A. res. 2200A (XX1), 21 U.N.GAOR
Supp. (No. 18) at 49, UN. Doc. A/B316 (1966), 993 U.M.T.S. 8, entered Into farce January 3, 1978, article 12; U.N.
- Committee on Economis, Social and Cultural Rights, Genetal Comment No. 14; The right o ths highest attalnable
standard of health, U.N. Doec. E/C.12/2000/4 (2000), para. 18. The right to heatth is also guaranteed in nuinerous
- 'International and regionat treaties, ncluding the Convention on the Rights of the Child (CRG), adopted November 20,
1989, G.A. Res. 44/25, entered into forge Seplomber 2, 1890, rafified by Russia on August 18, 1890, artlole 24:
.Canvenfion on the Righls of Parsons with Disabilitles {CRED), adopted December 13, 2006, G.A, Res..81H08, entered
into force May 3, 2008, ratified by Russia on Septembisr 285, 2012, arlicle 28, -
" j’a ICESCR, article 12(2){c,d). . ‘ ‘ :
* CESCR, General Comment No. 14, pares. 30-37. : , s :
#8 tbid., para, 50, , ' :
8 CESGR, para. 19. o : E
“’ GESCR, para. 47. . , r . ‘ .
*3 |bid., para, 43(a, d, o) ' ‘
2 1bid., para. 44{c).

% Woild Health Organization: WHO Modef List of Essential Medioines: 18" List, April 2013, p, 32,

4
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made cléar that providing methadone or huprenorphine for the treatment of opioid drug
dependence is essential to meet minimd/ standards of health care provision, * and, together with
the United Nations Office on Drugs and Crime (UNODC) and the Joint United Nations Programme
on HIV/AIDS (UNAIDS), recommended that substitution maintenance Therapy, in particular with
methadone and buprenarphine, be Integrated Into national HIV/AIDS programs, both as an HIV
prevention measure and to support adherence to antiretroviral treatment and medical follow-up
for opioid depiendent drug users.® . ’
40. " The Committes on Econpmic, Social and Cultural Rights has interpreted the ICESCR to
require, at a minimum, that states ensure access to effective drug dependerice treatment, in
particular, opiold substitution therapy with methadone and buprenarphine, in order to meet
their ‘obligations. under Article 12 to ensure the rights to health™ i relation to Russia, it has
stated its concern abiout the continued ban on the.medical use of methadone and buprenorphine
for treatment of drug dependence, and urged Russia to “to apply a human rights-based approach
to drug users so that they do not forfeit thelr basic right to health,” and strongly recommended
that Russiz “provide clear legal grounds and other support for the internationally recognized
-measures for HIV prevention among Injecting drug users, in particular the opioid substitution
therapy with use of methadone and buprenorphine, as well as needle and syringe, and overdose
prevention programmes.”s“'. o : . o : '

41, Russia’s danial of opioid substitution therapy, in viclation of its obligations under the 1961
Single Convention on Narcotic Drugs and the ICESCR, Article 12; puis opiate dependent drugusers -
- a marginalized, vulnerable population - at heightened risk of serious iliness and premature
death, This failure to prevent. such serious risks to life and health results in pain and suffering
assoclated with torture and inhuman and degrading treatment expressly and absolutely

prohibited by Article 3 of the European Convention on Human Rights,

Conclusion

42, In sumimary, we submit that in evaluating the right of oploid dependent persons to have
-access o effective means to address their drug dependence, this Court should have regard to (1)
the strong interhational 'consensus regarding the importance of ensuring access to opioid -
substitution therepy, in particular with methadone and buprenarphine, to address severe pain
and suffering attendant to opioid withdrawal and other adverse consequences of Hicit drug use,

~ and to meet the minlmal standards of health provision for opiold dependent persons; (2) the -
state’s helghtened obligation to prevent torture and ill-treatment of vulnerable papulations, such
as drug-dependent persons; and (3) the cumulative effect of the many ways in ‘which drug-
dependent peaple in Russia experience severa pain, suffering and humiliation as a conseguence
of the Russtan Federatlon’s intentlonal denial of access to oplold substitution treatment.

S WHO. (2009). Guldelines for the Psychosaially Assisted Pharmacological Treatment of Opioid Depandenae, p. xiv.
*\WHO, UNODC, UNAIDS, Substiution maihtenance therapy In the mianagemant of apioid dependence and HIV/AIDS
pravention. , ) : . :
ESSee; e.g., Committea on Economlic, Soclal, and Sultural Rights {CESR), Cancluding Obsarvationg: Indonesia, U.N.
Doc. EICAZIDNICO/ (2014), para. 36; GESR, Conclyding Obsetvations: Lithuania, UN. Dec. Mo, E/CA2LTUICO/2
{2014), para. 21; CESR, Concluding Observations: Ukraing, U.N. Doc, No. E/C.12(UKR/CO/E {2014), para, 24, CESR,
Concluding Observations: Russla, U.N. Doc. No. E/C.12/RUSICO/S (2011}, para 29, CESR, Contluding Observations:
Uzbekistan, UN. Doc. No. E/CA2MUZBICO/2 (2014), para. 24; CESR, Concluding Observations: Tajikistan,
E/C.12/TJK/CO/ (2006}, para 70; CESR, Goncluding Observations: Mauritius, UM, Doc. EAC.12MUSICCOM. (2010},
ard. 27, : : ' : o
bé Commltee on ‘Edonomic, Soclal and Cutural Rights, Concluding Observations:  Russian  Faderation,
E/C.12/RUS/CO/S (2011), pera. 29. . . : -
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1. These submissions are made by Human Rights Watch, pursuant to leave granted by the President
of the Chamber on 9 September 2014, in accordance with Rule 44 § 3 of the Rules of Coutrt.
These submissions are divided into three parts:

I: Principles of drug control and access to controlled medicines

IT: Human Rights Watch research on drug treatment on Russia

II:  The human rights obligations of states with respect to ensuring the availability and
accessibility of medicines under international control.

2. Over the past eight years, Human Rights Watch has conducted extensive research, covering more
than a dozen countries, on the intersection of government regulation of controlled medicines,
such as morphine and methadone, their availability and accessibility, and international human
rights law.' Human Rights Watch submits that its analysis makes clear international law requires:

(i) States ensure the adequate availability of narcotic drugs for medical purposes
(ii) States regulate, infer alia, their production, transportation, prescription and
dispensing

(iif)  States strike a balance between, on the one hand, the obligation to protect against
misuse of controlled substances, and on the other, the obligation to ensure access to
medicines and treatment in compliance with the rights to life, health, bodily integrity
and privacy of those within its jurisdiction.

3. In the course of its research Human Rights Watch has documented numerous examples of
regulations on controlled substances, especially around opioids, that did not strike the
appropriate balance and impeded medical access for patients in violation of respect for human
rights. In some cases, the regulations did not seem to serve any useful purpose in terms of
preventing non-medical use of controlled substances. In others, regulations did have the potential
to prevent non-medical use but their impact on availability and accessibility for medical use was
so disproportionate as to qualify as unjustifiable and inconsistent with respect for human rights.

4. Among all cases we have documented Russia’s blanket ban on methadone and buprenorphine for
substitution treatment stands out as exceptional. While in many countries ill-advised regulations
that result in a lack of availability and accessibility of controlled medicines, nonetheless pursue
the legitimate objective of preventing misuse of controlled substances, the predominant
motivation of the Russian government’s blanket ban on the use of two essential medicines for the
treatment of opioid dependency is not to prevent their misuse but apparently ideological
convictions that run counter to a preponderance of scientific evidence.

' See e.g. Unbearable Pain: India’s Obligation to Ensure Palliative Care (2009); Please Do Not Make Us Suffer
Anymore: Access to Pain Treatment as a Human Right (2009); Needless Pain; Government Failure to Provide Palliative
Care for Children in Kenya (2010); Global State of Pain Treatment: Access to Medicines and Palliative Care (2011);
Uncontrolled Pain: Ukraine’s Obligation to Ensure Evidence-Based Palliative Care {2011); Abandoned in Agony:
Cancer and the Struggle for Pain Treatment in Senegal (2013).
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5. Russia’s ban is disproportionate and unjustified in its impact on persons with opioid dependency
and a violation of the state’s obligations to ensure the availability of essential medicines for the
purpose of medical and therapeutic treatment. As such it constitutes a violation of the state’s

international obligations to respect the rights to life, health, bodily integrity and privacy of those
within its jurisdiction,

I: Principles of Drug Control and Access to Controlled Medicines

6. Human Rights Watch submits that Russia’s blanket ban on substitution treatment for drug
dependency is neither required by nor compatible with the international legal framework on
regulation of controlled substances,

7. Both buprenorphine and methadone are considered ‘controlled substances’ under international
law. That is their manufacture and use, inter alia, are subject to international legal controls set
out in three United Nations drug conventions.> Substances controlled under international law are
routinely used for treatment of conditions in such diverse fields of medicine as analgesia,
anaesthesia, drug dependence, maternal health, mental health, neurology, and palliative care.
Indeed, the World Health Organization’s (WHO) Expert Committee on the Selection and Use
Essential Medicines, which periodically prepares the WHO Model List of Essential Medicines,
considers eight medicines that contain internationally controlled substances, including

buprenorphine and methadone, “essential”, i.e. these medicines should be available to all who
need them.’

The Principle of Balance in the UN Drug System

8. The goal of the UN drug system is explicitly not a ban on the use of substances but “limiting
[controlled substances] to medical and scientific use” while recognizing the important role of
controlled substances in medical care.* The 1961 Single Convention on Narcotic Drugs (Single
Convention) stipulates in its preamble:

The medical use of narcotic drugs continues to be indispensable for the relief of pain and

suffering and adequate provision must be made to ensure the availability of narcotic drugs for
such purposes.’

* The 1961 Single Convention on Narcotic Drugs, 1971 Convention on Psychetropic Substances, and the 1988
Convention against the THicit Traffic in Narcotic Drugs and Psychotropic Substances.

* Also codeine, diazepam, ephedrine, ergometrine, morphine, and phenobarbital.

hitp:/fwww. who.int/medicines/arcas/quality safety/Framework ACMP withcover.pdf?ua=1

 preamble of the 1961 Single Convention on Narcotic Drugs, https://www.unode.org/unode/enfireaties/single-
convention. hitml.

3 Ibid., preamble.
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9. To achieve this, the UN drug conventions established a regulatory framework to determine what
substances would be controlled internationally, ensure adequate but controlled production for
medical and scientific use, and to guide countries on domestic regulatory systems. The Single
Convention established a mechanism that allows the UN Commission on Narcotic Drugs (CND),
on the recommendation of the WHO, to determine what substances should be placed under
international control.® It also set up a system to regulate the production, transportation and
consumption of controlled substances for medical and scientific purposes, with the International
Narcotics Control Board (INCB), a body set up by the Single Convention to ovetsee its
implementation, playing a central role.”

10. According to the INCB, the Single Convention establishes a

...dual drug control obligation: to ensure adequate availability of narcotic drugs, including
opiates, for medical and scientitic purposes, while at the same time preventing illicit
production of, trafficking in and use of such drugs.®

11. The Single Convention provides guidance on the minimum regulatory framework for the
dispensing of controlled substances states must put in place, although under the Convention,
governments may impose additional requirements if deemed necessary, such as requiring that all
prescription be written on official forms provided by the government or authorized professional
associations.” The INCB and WHO have nevertheless warned against overregulation that would
interfere with the obligation of states to ensure adequate availability of controlled substances for
medical purposes. As WHO has observed, “this right must be continually balanced against the
responsibility to ensure opioid availability for medical purposes.”'”

12. The 2011 WHO guidelines on ensuring balance in national policies on controlled substances
suggest a test for determining whether regulations are overly restrictive.!* They provide the
following definition of an “overly restrictive law or regulation™

Overly restrictive law or regulation: In these guidelines, the term “overly restrictive law or
regulation” refers to drug regulatory provisions that either:

& Ibid., article 3,

" 1bid., articles 12, 19, 21.

 INCB, “Availability of Opiates for Medical Needs: Report of the Internationai Narcotic Control Board for 1995 J
hitp://www.incb.org/pdifefar/ 1 995/ suppl Len.pdf), p. 1.

1961 Single Convention on Narcotic Drugs, Article 30(2bii).

' WHO, Cancer Pain Relief, Second Edition, With a guide to opioid availability, 1996, p. 9.

"' WHO, Ensuring Balance in National Policies on Controlled Substances: Guidanee for Availabijity and Accessibility of
Controlled Medicines, Geneva, 2011, p.§ available at:

http://whglibdoc.who.int/publications/2011/9789241564175 _eng.pdf?ua=1.




Annex 2, page 16

a) do not materially coniribute to the prevention of misuse of the controlled
medicines but do create an impediment to their availability and accessibility;
or

b) have the potential to prevent the misuse of controlled medicines but
disproportionately impede their availability and accessibility.

Whether a drug regulatory provision disproportionately impedes availability and
accessibility of controlled medicines must be determined in each individual case and will
depend on context, the extent of its contribution to preventing the misuse of the
medicines, the extent to which it impedes the availability and accessibility of controlled
medicines, and the availability of other control measures that could provide a similar
prevention but interfere less with the availability and accessibility of the medicine.

The use of substitution maintenance treatment for drug dependency

13. Although substitution treatment with methadene or buprenorphine has not been without
controversy, a huge body of scientific research illustrates beyond reasonable doubt that
maintenance therapy is one of the most effective treatments for opioid drug dependence. Experts
consider that, “even after 40 years, substitution therapies such as methadone are still the most
promising method of reducing drug dependence, but getiing access to treatment is a global
pro!:)lem.”12 The WHO, UNAIDS, and UNODC all support substitution maintenance programs.
In a joint position paper on maintenance therapy, the three organizations observed,

“There is consistent evidence from numerous controlled trials, longitudinal studies and
programme evaluations, that substitution maintenance therapy for opioid dependence is
associated with generally substantial reductions in illicit opioid use, criminal activity,
deaths due to overdose, and behaviors with a high risk of HIV transmission.”’”

14. The number of countries worldwide that use substitution treatment in drug dependence treatment
programs has been increasing steadily over the past few decades, and it is considered a key
evidence-based approach to drug treatment. Within the Council of Burope, Russian is the only
member state in which substitution treatment is not available and indeed is subject to a ban. 1

12 goa Bullctin of the World Health Organization, “The Methodone Fix”, Volume 86. Number 3, March 2008, 161-240
available at hitp://www.who.int/bulletin/velumes/86/3/08-0 10308/en/.

3 World Health Organization (WHO), United Nations Office on Drugs and Crime (UNODCY, Joint United Nations
Programme on HIV/AIDS (UNAILDS), Substitution maintenance therapy in the management of opioid dependence and
HIV/AIDS prevention (Geneva: 2004). . 13, The paper also noles that studies have shown maintenance therapy can
achieve “high rates of retention in treatment™ and helps increase “the time and opportunity Tor individuals to tackle major
health, psychological, family, housing, employment, financial, and legal issues while in contact with treatment services.”
They have also shown that mainienance treatment is safe and cosi-effective. and that divetsion to the black market,
though a real concern, can be minimized through proper implementation of national and international control procedures
and other mechanisms, pp. 3, 20, 32.

" According to figures from the Buropean Monitoring Centre for Drugs and Drug Addiction based on 2009 data. over
60 countries worldwide, including all members of the European Union, have maintenance programs and at least one and
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iI. Human Rights Watch Research on Drug Dependency Treatment in Russia

15. In November 2007 Human Rights Watch published a report, entitled “Rehabilitation Required.:
Russia’s Human Rights Obligation to Provide Fvidence-based Drug Dependence Treatment”,
the result of extensive research in 2006 and 2007 examining, amongst other things, how the ban
impacts the availability and quality of drug dependency treatment in Russia, interviewing about
sixty drug users, dozens of drug treatment doctors, NGOs, and government officials.'® Since
2007, we have been in regular touch with partners in Russia who inform us that the core findings
of our report remain valid. Two issues we examined are particularly relevant for the Court’s
deliberations on the present case including: 1) the Russian government’s justification for its ban
on opiate substitution programs; and 2) the quality and effectiveness of the drug treatment
services that are available in Russia’s public health system.

Justification for Ban on Opiate Substitution Treatment

16. In Russia, Article 31(6) of the Federal Law “On Narcotic Drugs and Psychoactive Substances™
prohibits the use of narcotic drugs and psychoactive substances in treating drug dependence. For
our report, we interviewed officials in Moscow, Kaliningrad and Kazan about this ban on
substitution treatment. We also reviewed various articles published by government officials.
Based on these, we concluded that “the policy decision not to make methadone and
buprenorphine available for the treatment of drug-dependent persons, based on factors that
ignore the best available medical evidence as to its effectiveness, can only be described as
arbitrary and unreasonable, and as such is a violation of the right to health.” 15 At pp. 47 -48 we
note that;

Despite overwhelming evidence of its effectiveness in treating drug-dependent persons,
top health and law enforcement officials as well as policy makers in Russia continue to
vehemently oppose maintenance thetapy, often on the basis of selective and inaccurate
interpretation of research findings....The opponents of maintenance therapy in Russia,
led by top officials, reject the vast body of solid scientific evidence compiled over
decades through studies in numerous different countries that unequivocally confirms the
cffectiveness and cost-efficiency of maintenance treatment for drug users. ... They have
variously maintained ... that maintenance therapy is dangerous for patients, ethically

halt million opioid drug-dependent people are receiving maintenance therapy. This includes around 6950,000 in the
European Union; 660,000 people in North America; 242,000 in China, 43,000 in Australia; and 22,000 in Canada. See
Evropean Monitoring Centre for Drugs and Drug Addiction, Annual Report 2011 the state of the drugs problem in
Europe, table 10.

** Available at btp://www.hew.ore/eepor(s/2007/1 1/07/rebabilitation~required-G.

' Ibid., p. 47.
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unacceptable, a ploy by drug companies to line their pockets, or has recently been shown
to be ineffective as treatment.

17. As an example, we would point to a particularly egregious publication of this sort - a 2005
memorandum that appeared in Meditsinskaia gazeta (Medical Newspaper) and Voprosy
Narkologii (Issues in Narcology) under the signature of top healthcare officials, including
Russia’s chiet narcologist and the chair of the Russian Society of Psychiatrists. The
memorandum selectively quotes a small number of research studies in support of their opposition
to substitution therapy, ignoring the overwhelming majority that supports its efficacy, and many
of the citations and references in the memorandum were inaccurate or misleading. For example:

- The suggestion that methadone substitution treatment poses a risk to the health of patients by
causing a variety of serious side effects and because of a risk of methadone overdose without
providing any references for some of these assertions, or references that are inaccurate and
misleading.

- The suggestion that profit for pharmaceutical companies producing methadone is the driving
factor behind the promotion of maintenance treatment. The memorandum ignores the fact
that methadone is very cheap to produce and that numerous studies have shown its cost-
effectiveness, as compared to providing patients with inpatient treatment.

- The dismissal of the connection between injection drug use and prevalence of HIV
transmission. The memorandum stated that “[njowadays lobbyists of methadone producers
and methadone programs do not call attention to the problem of treating drug addiction, but
try to represent methadone as a panacea for “saving” from AIDS... At the same time
parenteral drug use is not the only, and nowadays, is not the primary way of HIV
transmission. Only a low percentage of heroin addicts are HIV-positive, and this is definitely
not justification enough to introduce the program of drug supply for all drug addicts.” This
assertion is completely inaccurate and dangerously downplays the extent of the HIV
epidemic in Russia. An estimated 80 percent of all people living with HIV in Russia arc
current or former drug users who were infected through sharing of injection equipment. In
2007, around 10 percent of injection drug vsers in Russia were infected with HIV, more than
10 times higher than in the general population.”

- Finally, the memorandum suggests that various different United Nations bodies have
expressed concern about or opposition to maintenance treatment and that, therefore, the
publication of the joint WHO, UNODC, UNAIDS position paper, which endorsed
maintenance therapy as an effective method of drug dependence treatment and an effective
instrument in preventing HIV transmission among drug users, was a surprise as it “was
practically contrary to all previously held research and conventions and decisions of the

17 UNAIDS estimates that 940 000 people are HIV+ out of a population of 143 million, which is 0.656 percent,
UNAIDS, “Russian Federation”, Country Page, 2006,
hitpAwww.unaids.org/en/Regions Countries/Countries/russian_federation.asp (accessed October 1, 2007).
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United Nations.” Again, this assertion is inaccurate as, in fact, the position paper simply
reaffirms the findings of the majority of researchers who have examined maintenance therapy
programs, as well as those of the various international organizations mentioned.'®

Quality of Drug Treatment Services Available in Russia

18. Our research found that the absence of opiate substitution treatment was particularly problematic
because of the poor quality of the drug treatment services that Russia’s public healthcare system
offers. As a result, drug users are essentially condemned to a life with drug use, even when they
are motivated to seek treatment, and exposure to drug use-related ilinesses, such as HIV and
hepatitis C.

19. After reviewing a number of studies of the effectiveness of Russia’s drug treatment system, we
concluded, at p.6:

There is ample evidence that the state drug dependence treatment system in Russia is
largely ineffective. In a 2006 survey of almost 1,000 injection drug users in 10 Russian
regions conducted by the Penza Anti-AIDS Foundation, 59 percent of drug users who had
made use of the state treatment system had gone back to using drugs within a month of
finishing their treatment course; more than 90 percent had relapsed within a year. Various
other studies also found that less than 10 percent of patients of state narcological clinics
remain in remission a year after their treatment.'?. .. Using other measures of treatment
effectiveness, such as the treatment system’s ability to recruit patients and retain them for
a length of time adequate for appropriate treatment, the Russian system fares equally

poorly.

20. We found that Russia had failed to implement the findings of a “vast body of evidence on the
effectiveness of various treatment approaches.” Although detoxification clinics are available,
these offered very little benefit to drug users without subsequent rehabilitation. We also
concluded that while research findings underscore the fundamental importance of beginning
psychosocial interventions with patients during the detoxification stage to motivate them to stay
in treatment after detoxification is over™ this hardly happens in Russia’s drug dependence clinics
because patients are generally heavily medicated with tranquillizers and antipsychotic
medications,”’ leaving patients in a reduced state of consciousness that makes counselling efforts
difficult or even pointless. We also found that only very limited counselling took place.

® World Health Organization (WHO), United Nations Office on Drugs and Crime (UNODC), Joint United Nations
Programme on HIV/AIDS (UNAIDS), Substitution maintenance therapy in the management of opioid dependence and
HIV/AIDS prevention (Geneva: 2004),

' Draft report on the survey by the Penza Anti-ALDS Foundation, on file with Human Rights Watch.

¥ Substance Abuse and Mental Health Services Administration, Center for Substance Abuse Treatment, “Detoxification
and Substance Abuse Treatment,” Treatment Improvement Protocol (TIP) Series 45. DHHS Publication No. (SMA) 06-
4131, Rockville, MD,, 2006, pp. 4 and 5.

* ihid,, p. 74.
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LY. The Human Rights Obligations of States with Respect to Ensuring the Availability and
Accessibility of Medicines under International Control

. Human Rights Watch notes that while the European Convention on Human Rights (ECHR)
contains no explicit right to health, under the case law of this Court questions relating to the right
to health may arise under Articles 2, 3 and 8.2

22. The right to health is protected in international law, inter alia, by article 12 of the International

23.

Covenant on Economic Social and Cultural Rights (ICESCR), and the Committee on Econemic,
Social and Cultural Rights, which oversees compliance with the ICESCR, has identified certain
core obligations within the right to health that are so fundamental states must fulfil them,
irrespective of resources.” In relation to such obligations “a State party cannot, under any
circumstances whatsoever, justify its non-compliance with the core obligations. .., which are
non-derogable.”?* Amongst those core obligations the Committee has identified the duty:

(d) To provide essential drugs, as from time to time defined under the WHO Action

Programme on Essential Drugs®

Thus, under the right to health, countries must ensure the availability and accessibility of
medicines included in WHO Mode! List of Essential Medicines, including those that are
controlled under international law. Methadone and buprenorphine are two such controlled
substances that therefore must be available for substitution therapy. The UN Special Rapporteur
on torture and other cruel, inhuman or degrading treatment or punishment, Juan E. Méndez, has
noted that ensuring the availability and accessibility of medications included in the WHO Model
List of Essential Medicines is not just a reasonable step but a legal obligation under the Single
Convention on Narcotic Drugs, 1961.%

24. The Committee on Economic, Social and Cultural Rights has also stipulated that the right to

health requires states to “refrain from interfering directly or indirectly with the enjoyment of the
right to health.”’ States may not deny or limit equal access for ail persons, enforce
discriminatory health policies, arbitrarily impede existing health services, or unduly limit access
to information about health. As the Court knows, the Commiitee has already expressed its

2 See for example, Jolloh v Germany, Judgement July 11, 2600; Olay v Turkey, Judgement of March 22 2010; Heaas v
Switzerland, Janvary 20, 2011, Hristozov and others v Bulgaria, Judgement of November 13, 2012,

International Covenant on Economic, Secial and Cultural Rights (ICESCR), G.A. res. 2200A (XXD), 21 UN.GAOR
Supp. (No. 16) at 49, UN. Doc. A/6316 (1966), 993 UN.T.8. 3, entered inte force Jamuaary 3, 1976, art. 12, In general
the right to health is considered a right of “progressive realization”, resource dependent, and states agree “to take steps...
to the maximum of its available resources” to achieve the full realization of the right to health.

** UN Committee on Economic, Social and Cultural Rights, General Comment No. 14: The right fo the highest attainable

sta

ndard of health, November 8, 2000, para. 47.

% General Comment No. 14, ibid,, para. 43,

*® Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Juan E.
Méndez, UN Doc. A/HRC/22/53, February 1, 2013, para. 55.

* General Comment No. 14, op.cit., para 33.
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concerns over the ban on substitution treatment in Russia and strongly advised Russia to provide
access to substitution treatment in order to fulfil its obligations under article 12 of the ICESCR **

25, Under the ECHR, this Court has noted that the compatibility of a state’s decision to grant access
to particular medical treatment under Article 8 may be examined in either, or both, of two ways:
whether it is a justified or unjustified limitation on an individual’s choice of medical treatment
impacting their private life; or whether a state has failed in a positive duty to allow an individual
access to particular treatment to ensure respect for their private life. In each case, the Court has
held that the test is whether a fair balance has been struck between the competing interests of the
individual and of the community as a whole (see Hristozov and others v Bulgaria, Judgment of
November 13, 2012, para. 117).

26. The blanket ban in Russia on substitution treatment fails to balance the interests of individuals in
need of appropriate and effective drug dependency treatment with the general interest in
appropriate regulation of narcotics. It constitutes an unreasonable and arbitrary interference in
the provision of evidence-based health-care services and in the ability of individuals to access
what, by clear international consensus, is one of the most effective forms of treatment of opiate
dependency. The WHO,UNODC and UNAIDS strongly recommend substitution therapy use in
both the prevention and treatment of HIV, and the WHO includes both methadone and
buprenorphine in their essential medicines list. Thus, banning methadone altogether and blocking
the use of buprenorphine for drug treatment is an unreasonable and unjustified interference with
the right of individuals to make decisions about their personal health and treatment options.

27. In so far as there is a positive duty on states to enable a person access to a particular type of
medicine, both the preamble of the UN drug conventions and the INCB’s interpretation of the
conventions speak to an obligation to ensure the adequate availability of controlled medicines for
medical purposes. Human Rights Watch submits that with reference to controlled medicines,
governments have a particularly strong responsibility to ensure their availability and
accessibility, because the production, distribution and dispensing of controlled medicines is
under exclusive government control. With medications that are not controlled, private actors,
including healthcare providers, pharmaceutical companies and nongovernmental organizations,
can produce or import medications themselves with limited or no government facilitation. That is
not the case with controlled medications—if a government does nothing to ensure an adequate
supply and a functioning distribution system, they wilt simply not be legally available.

28. Human Rights Watch submits that Russia has a positive obligation to ensure access to and
adequate availability of methadone and buprenorphine including for substitution treatment,
which it has not met.

2 UN Doc. E/C.12/RUIS/CO/S, Concluding Observations: Russian Federation, fuie 201 1. para. 29, available af:
http/Awww cefworld.org/docid/4efh0ed 92 himi,
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29. The denial of access to substitution treatment for opioid addiction also raises issues under the
prohibition on inhuman and degrading treatment. The UN Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or punishment, Juan E. Méndez issued a report
focusing on forms of abuses in health-care settings that may cross a threshold of mistreatment
that is tantamount to torture or cruel, inhuman or degrading treatment or punishment.” The
report specifically addresses violation of the rights of people who use drugs through non-

- provision of substitution treatment:

“The denial of methadone treatment in custodial settings has been declared to be a violation
of the right to be free from torture and ill-ireatment in certain circumstances (A/HRC/10/44
and Corr.1,, para. 71). Similar reasoning should apply to the non-custodial context,
particularly in instances where Governments impose a complete ban on substitution
treatment and harm reduction measures.... By denying effective drug treatment, state drug
policies intentionally subject a large group of people to severe physical pain, suffering and
humiliation, effectively punishing them for using drugs and trying to coerce them into
abstinence, in complete disregard of the chronic nature of dependency and of the scientific
evidence pointing to the ineffectiveness of punitive measures”.*

30. The UN Special Rapporteur has also stated that “{w]hen the failure of States to take positive
steps, or to refrain from interfering with health-care services, condemns patients to unnecessary
suffering from pain, States not only fall foul of the right to health but may also violate an
affirmative obligation under the prohibition of torture and ill-treatment.”' He called on all States
to
- Ensure that all harm-reduction measures and drug-dependence treatment services,
particularly opioid substitution therapy, are available to people who use drugs, in particular
those among incarcerated populations (A/65/255, para. 76).

- Establish an effective mechanism for monitoring dependence treatment practices and
compliance with international norms, 2

31. Human Rights Watch submits that Russia’s ban on substitution treatment not only violates
obligations with respect to the right to health, privacy and bodily integrity but causes those with
drug dependency unnecessary suffering, placing their health and lives at unnecessary increased
risk of infection of drug related illnesses such as HIV and hepatitis C.

# UN Doc. A/HRC/22/53, February 1, 2013,
* Ibid. paras 73 — 74.

! Ibid. para. 55.

32 Ibid. para. 87 (d) and (c) respectively.
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Canadian HIV/AIDS Legal Network, Harm Reduction International and Eurasian Harm Reduction
Network

This submission i1s made pursuant to Article 36(2) of the Convention for the Protection of Human Rights and
Fundamental Freedoms (“European Convention on Humanr Rights”) and Rule 44 of the Rules of the Coust The
structure of this submussion corresponds to the Tist of ssues which was outhned m the request for [eave to
intervene Accordingly the submission consists of four parts

Part I Drug treaiment as an ntegral part of the Russian Federatron’s “zero tolerance” approach te drugs
Part 11 Availability of opioid substitution therapy (OST) around the world,

Part 111 The role of OST 1 1mproving the health and life of people with opioid dependence,

Part IV Appiicable international norms, including an averview of the European Court’s standards

Part L Drug treatment as an integral part of zero tolerance approach to drugs in Russian Federation
11 Russian laws provide for narcotic-free drug treatment, sometines also known as abstinence-based
treatment This means that upon entering treatment, a drug-dependent person must immediately stop using
any narcotic drug Article 31 of the Federal Law of 08 01 1998 N 3-FZ, “On Narcotic Drugs and -~
Psychotropic Substances™ prohubits the use of narcolic drugs as pait of drug ireatment, including the
medications methadone and bumenoiphine, which are commonly used for oproid substitution therapy
(OST) The same law establishes that only state and mumeipal ¢hmes can provide diug treatment and only
according 1o standards approved by the federal health authorilies {Article 55) Therefore, prescribing these
medications for drug treatment 1s freated as the criminal offence of drug trafficking {Article 228 1 of the
Crniminal Code), with a possible penalty of hfe imprisonment

1 2 Russian drug treatment standards are based on repressive approaches practiced during Soviet fimes, when
drug treatment was closely connected to law enforcement' and was undelpmned with the notion of
“rreatment as edification - you suffer, and next tume you won’t do anything bad 2 Medical protocols of
drug dependence treatment’ provide for the use of “substances Lhat suppress the craving, {and] behaviour
correctors,” ciuding neuroleptics such as halopetidol that are not used i international practice to treat
drug dependence In the global literature, the use of neuroleptics s equated with tortwie, espectally m cases
when neuroleptics, ineludmg halopenidol, were used in Soviet psychiatry to suppress the will of political
prisoners and disstdents 4

13 The Russian drug treatment system has a very low rate of effectiveness over 90% of diug treatment
patients relapse to tllicit drug use withm a year after treatment *

t 4 The effectivencss of the government drug treatment system and the high demand for treatment 1n Russia
have resulted n a large number of doubtful private practices, inctuding floggmg,® beatings, punishment by
starvation and long-term handcuffing to the bed frame,” “coding” (1 ¢, hypnotherapy aimed at persuading
the patient that drug use ieads to death) and bramn st gery,8 electric shock causing seizures, burying the
patient in the ground for 15 minutes, putling electrodes into the pattent’s ears te cause electric shock,,

Y| Rhodes A Saang PP Vickerman, M Hickman {2010) Policy 1 esistance to harm reduciion for dvug users and potential effect of ehange 1 British Medieal
Joumal 2010 341 1439, V D Mendelewich  foerhreal differ ences between drig addiction treament professionals itside and outside the Russian Fedevahion 10
FHarm Reduction Journal 2011 8 15 .
A Zlobin, A Kovalevsky {2007) Revolution of Deses 1 Newsweck Decembor 2,2007 ( A 3noGun A [Konanenckny (2007) «Pesosmiongs 1o} Avaidable al
htp Awww parcom refpublinlo/738
* Ouder ol the Mnsstry of Health Aprid 28, 1998 No 140, “On approving slandards {model protovols) for diagnostics and treatment of drug dependent patients *
* A Podrebinck (1980) Pumstive Medicine Katoma Publishess [ne  [stedinon Mach 1980 pp 15-20, R Gosden (2001) Newroleptics Treaument or lortne? n
Punishng the Panent How Psychiuatrists Misunderstand and Mustreat Schizophrene, Melbousne Scribe Publications, 2001, ) Langene, G Garebk “Medime A
profession Under Stress, ' Nime Magazine Apnl 10 1989 Avalable at http flcontent ime com/time/pgasme/mucle/(,2171,957106.0C himt
* Y lvanoy, interview for RIA Movosts, September 16, 2009, www rta i T 'V Klunenko (2009)  On the Russtan Drug Control Strategy,” 2009 Avaslalble m
Russtan at hup stratgap ruhecludes/perindics/commuenls/2009/1 1247384 1/doial shiml
£S5 V Speransky MG Huchrova, NK Zhukov (2005), Metliod of paut tmpact i the trentment of addictions and other mamlestations of avial activity,” (C B
Coepancknt M7 thpoan 1K hinoes (2005) Meton Gonesore sosfehcras npi JEHCHIH aZRHKTHBHOIO NORSAGHHS 1 APYTIY, TIpoARACHAN asnTansHoit
alcrumloc:l n}) Availatble in Russ:an at http frozgamed navad rufeaust’ huml

T A Sarang (2010} “Spas on Blood or the chronicles of anti-drug terror in Ekatermburg ' 2010 (Capasr A (2010) Crac-Ha-KPOBN, Wik XPOHRKH
AHTHHAPKOTRHECKOTe Teppopa B Crarepinify pre) Availalblo sn Russian at hittp #rylkov-lond m/blop/2010/03/1 5/gbnru
¥ No to Drugs, an Informative-publishing resomce (2010) 333 expenmental operations on Fumans (Her napxotikans (2010) 335 DxenepimentanbHb ancpaunii o
moman) Avalable i Russtan at hip //w ww narkoukl ri/itemel 5242 hirl
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xenoimplantation of guinea pig brains, and other similar methods *

15 The drug treatment system, mcluding the dental of OST, 1s part of the exphcit Stale policy of “zero
tolerance™ of drug use, which de fucto 1s a policy of zero tolerance towards people who use drugs'®. The
mawt drug policy document, the Strategy of the Ann-Narcotic Policy of the Russian Federation unfil
2020", emphasizes the promotion of llis “zeto tolerance™ approach to drug use (paras 23{(a}, 48 of the
Strategy), and the “inadmisstbility of substitution thetapy with use of narcotic drugs for drug treatment”
(para 4 of the Strategy)

1 6 Law enforcement violence toward people who use diugs in Russia has been documented and referred fo as
omnipresent, “routine,” and “normalized”, not surprisingly, people with drug dependence live n constant
fear of law enforcement; majonty of them accept unhmited authonty of police '

| 7 Penuentiary statistics demonstrate that every 5% adult mmate 1 Russian prison 15 mmprisoned for drug
ctime ' Up to 65% of people who use drugs have experienced imprisonment ** In 2010 alone, more than
75% of drug related convictions were directed against those who use drugs rather than those who supply
et drugs P Considering the larger number of people who use drugs who are incatcerated, the lack of
effective drug treatment m penttentiary factlitics turns such facilities into mcubators for HIV, since drugs
are accessible in prisons while sterife syringes ate not '

1.8 Russian state authorities and organs actively pursue the official “zero tolerance™ approach though not only
police violence and incarceration but also the public stigmatization and humitiation of people who use
drugs, ostenstbly to exercise “social pressure” ' on them and to deter others from taking drugs Many
misleading, sensahonahzed and often giuesome videos have surfaced on the Internet, including reports by
Journalists from the government broadcast channels, that purport to demonstrate the adverse consequences
of drug use and show people roting alive, as well as doctors’ claims regarding the severc consequences of
using prohibited drugs, mcluding loss of sight and hmbs and quick death.'® Videos show doctors
comunenting that drug dependent people who continue to use drugs even after they lose their arms and legs
“continue to kill themselves for a'few mmutes of doubtful happiness.”® One of the videos shows how a
doctor saws off the leg of a patient who 15 desciibed as a 26-year-old “oprate addict,” the patient was
conscious throughout the procedure and held hs leg with s trembling hands over a waste bucket nto
which the sawed-off leg eventually dropped %

Part I Availability of OST arcund the world

Opioid substitution therapy (O8T) 15 extensively used around the world for opioid dependence treatment
Currently, OST 1s used m 77 countries worldwide *' Currently, of 47 member states of the Counctl of
Europe, only Russia protubits OST.*? [n BEastern Europe and Central Asia, OST programs have been
implemented 1 all countiies except Turkmenustan, Uzbekistan and Russia®’

Part ITL. The role of OST in improving the health and Ffe of people with opioid dependence

*S Soshndcov (2011) ¢ Patent-t elated actovity i adiiction it eatment i Russie 2 presentabion at the conference  Medical Science and Right in the 215t Century,”
St Petersburg, 2000 (C Counsixos (2011} «lTaTen1Har akTHBH0CTE B 0BRACTH Nestensm aamI sHbx pactipolicrs B Pocoimm) Avardable 1n Russian at
http Swww youlube comfwateh v=13qsM7-XH Y EX
YA Sarang, M Golichenko (2013)  Atmospheric Presswe Ruswian drug policy as a draver for vialanons of the UN Converion agamst Torture and the Internalional
Covenant on Economne Socwal and Culiwal Rights m Health and Human Rights Jaurnal, June 2013 14-15(1) 113543
! The Dectee of the President of Russian Pederation 2019 06 09 No 690 “On the approval of Strategy of the Anti-Narcotic Pohey of the Russian | edetation until
20207
A Sarang, T Rhodes, N Sheon K Page (2010) “Poltcing druig users in Russra Risk fear and structinal viofence 1, Substanve Use and Misuse 2019 45
" Charauieristics ol Prisoners i Adull Penitentiary Institutions Federal Petulentiary Service 2014 www {sin.su
M A Sarang,T Rhodes, L Plalt, V Kizhanova, 0 Shelkavikava, ¥V Volnov, D Blagovo, A Rylkov {2006} Dyug myectng and sv mge e 1 the HIF 11k
anvirgmment of Russian penttenfiar p istifuttons 1, Adciction 2006, 101 1787-1796
¥ 1 2010, thore were 222,600 drug Lrimes regisiered 1w Russta Mot than 75% of 104,000 convictions for drug crumes were lor possession for pecsonal use and ot
drup trafficking in “small amounts” Small amount 1s set at 0 5 gam for herom, opum or desomorphine s amount of drugs 1n practice 1esult m prosecution and
detention of people who inject drugs cairying diugs for personal use Information of Stetsncal data for 200, 1 ralfickmg i drugs psychotrapic substances and
virulent substances™ (www mvd ru) and Statistics on Ihe website ol the Depariment of Courts {www cdep ru}
S HRW (2004) Lessons not keanud human nights abuses and JHIV/AHDS 10 the Russian [ederabion Human Rights Watch, Aptal 2004 Vol 16, No 5 (D) Avaalble
hup fwww hrw orglsnesidelautt/files/reporis/russiaQ404 pdi
4y Kurskaya (2011) “Public pressung against drug dependence ™ RIA MNovasti, 16 May 2081 (Kyperas A (16 man 207 1) «Cowmanrbl [PECCHHT TIPOTHE
HapgoMat» PHA Honocrn )
" A Marmontov (2010} * L he tragedy s walled Comxil * 2010 documentary, Rosstya [V Channel (A Mamonton (2010) «Tparegiso 308yT xonkchny)
hup. www roty mfvideo himi%t prag 1d=123784&c1d=125&d=0& mid=
¥ Selection of videos on this topic can be lound at htty fiwww youtube comfwatch =7\ Wil INT7US feature=related
™ hitp fwwy voutube comfwateh?v=CDRrLA/ wuP | & featuresretated
HCHRI(2012) Global State of Harm Reductton Towards Integrated Approach larny Reduction [nternationa), London Available at
htp Hwww ibra nevliles/201247/24/GlohalState2012_Web pdi
“* According to most recent teports 03115 not delivered by public health services in the Princapality of Monaco, but there 1s no probibition on its use
B HRI (2012), Global State of Harm Reduction Towards Inteyreqed Approach 1lanm Reducaon International, London, onine
\ttp ffwwew thra net/liles/2012/07/24/GlobalState2012_ W
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31 OST, especially with use of methadone and buprenorphine, 15 a highly researched intervention and the
focus of thousands of scientific studies, many of which were reviewed under the auspices of the Warld
Health Organization (WHO) by a large group of technical experts — mternational scientists with expertise
in opioid dependence and clinical gwdelines development The result of the review was published in the
WHO's 2009 Guidelines m which Q8T (referred o there as opioid agonist mamtenance treatment) was
defined as the admumstration of thoroughly evaluated opioid agomsts by accredited professionals, 1 the
framework of recogmzed medical practice, to people with oproid dependence, for achieving defined
trealment aims When combined with psychosocial assistance, 1t 1s considered by the World Health
Orgamization (WHQ) as the most effective method of treatment of opiotd dependence™

32 Cochrane Reviews confirm that OST with methadone can keep people who are dependent on optoids 1
treatment programs and reduce thewr use of 1llictt drugs,® and that oral substitution treatment for inyjecting
opord users reduces drug-related behaviors that have a hugh risk of TIIV transmission % In addition
multiple publications report that OST 1mproves the quality of life of recipients, including physical and
mental health”’, 15 effective m managing physical pamn and mental suffering 1 people with opioid
dependence as part of withdrawal syndrome,” reduces individual risk of overdose death,” 1mproves
adherence to HIV treatment alone or m combination with tieatment for hepatitis C,* and reduces the level
of crimes commutted by people with opioid dependence *'

Adverse conseguences of non-provision of QST
3 3 Unlike most couninies of the Council of Europe, harm reduction approaches, ncluding OST, weie only

develeped 1n EECA 1n the late 1990s and stilt remain [imited 1n scale 32 Around 3 7 mullion people inject
drugs in thas region, most of these people use opioids™, and mote than half of them live 1n Russia ** Russia
also remains one of the biggest markets for opioids in the world ¥

3 4 Ukraine and Russia, account for over 85% of the people living with HIV i the region,™, with eight out of
every ten new JITV mfections tn the tegion occurring in Russta 7 In Russia, the numbet of people living
with HIV has reached an estimated 1 2 million people,”, a staggernng increase from only 170,000 cases a
mere decade ago ** In contrast, in Ukrame n recent years the scale-up of OST, along with other harm
reduction services, had a postiive impact on the HIV epidemic the proportion of all newly registered HIV

Hwarld Health Crgamzation (2009) Guidelines for the Psychosoctally Assisted Pharmacological Tieatment of Opiotd Dependence World Health Organczauon
Geneva Available at hitp fwbglibdor who snt/publications/2009/978924 1547543 _eng pd(fua=|
¥R P Maitik, C Breen J Kimber, M Davoli (2009) Mathadene mamienance therapy s ersus no opreid replacement ther apy for oprad dependence 1 Cochirane
Database of Systematic Reviews 2000 lssue 3 Art No CDOC2209, dot 10 1002/§4651858 CDO02209 publ
¥, Gowing, MF Tarrcll R Bornemann, b E Sulltvan, R Al (2011} Oral subshintion treatment of nyecting opoid users for prevenon of HIV uifection i
Cochrane Databasc of Syslemauc Reviews 2011, Issue 8, Art No CDD0A145, doi 10 1002/14651858 CDO04145 pubd
70 Connock A Juarez-Garcia, S Jowett I frew, Z L, RJ Jaylor A Fry-Smith [ Day, N Linizeris, T Roberts, A Burls RS Taylor (2007) ‘Methadone and
buprenor phuite for the management of oprord dependence a sy stemanic review and economie evaluattion Health Technology Asstesment 2007 1859 1171
Avarlable at http fwww journaishbrary.nthr.ac uk/  data/assets/pdf Gle/0020/65180/FullReport 1a11090 pdl, S Chacomurzt G Kewmler M Crth, Y Ricmet
(2006} Opiond addicis at admession vs slow 1 elease o1 al morphine methadone and sublingual buprenorphue mauitenance h eatment partretpants  Substance Use
and Misuse 2006, 41(2) 221-44
2 WO deseibes withdiawal syndrome as “a group of symptoms of variable viustering and degree of severity which ocuur on cessation or reduction of use of a
psychoaetve substance that has been taken repealedly, usually lor o pretonged perod and/or 1 igh doses The syndrome may be accompansed by signs of
phystolegical distubance Opiord withdrawal 15 accotnpanied by rhinorrhoea (runming nose) lacrimation (excessive tean formation), aching muscles, culls,
gooseflesh, and afier 24-48 hours, muscle and abdominal cramps Drugsesking behaviour 19 promient and continugs aflur the physical symyptoms have abated ’ Tor
cxampie | evcon ol altohol and drug leems pubhished by WHO http /v ww who intfsubst 5o/t ogviwho lexicon/en
¥ A Chibson L Degenhatdt RP Matuick R Al ] Winle § O'Briea (2008) */ aposii ¢ to opeoid mauntenance trectmeni teduces tong tetm mortaliy 10 Addetion
2008 103 462-8, MT Brugal, A Demingo-Salvany, R Puig G Baero, P Garciade Olalla, L de Ja f uente {2005) Evafuatmg the unpact of methadone
maimtenance o ammas on morlalily due (o ove dose and AIDS m a colort of heran usars i Spa - Addiction 2005100 981-9 C Nordt R Stobler (2010)
“Combined cffects of law enfor cement and swbstitiren & eatmens on et o moriaftty, Drug and Alcokol Reviuw, 2010, 29(5) 540-343
™1 Moatt, M Carrier, B Spire A) Gastau JP Cassuto ] Morean (2000)  Adherence to HAART ur Freneh HIV w)fected wyoetng drug users the connibsion of
buprenor phune dr g mamienance i eqtment The Manyfest 2000 stuch group  AIDS 2000 28 14(2) 151 5, A Palepn M Tyndall R Joy, T Kerr E Wood N
Pruss, Ry Llogg, Js Montaner (2006) Anirert osit al adherence and HIV (1 eatment outcomes among HIVHCY co-mfected upection drug wsers The role of
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D eetly adimmster ed ante etrovi ol ther apy e methedone clures 15 associated vwith tmpros ed HIV trearitent outcoines compar ed witl onfeomes aniong coneuti ent
companisan groups  Climeal Infectious Diseases Jun]l ,42(11) 1628 35, 5 Merkimane W Knere (2008) Hepautis C Among Ingevling Drug Users i the New EU
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Y UNAIDS (2014) GAP Report Jont Umited Nations Programme on 111V/AIDS, Geneva
:: UNQODC £2014) Watld Drug Report Unised Nations Office on Drugs and Crime Vienna Asaslalbe at

1d
T Thid
:: UI\ilAlDS {2013) Report on Glabal AIDS Epidenuie [o1n1 Umied Nattons Progtamme on HIV/AIDS Gunevy
I

Page 3 of 10




Annex 2, page 26

infections in Ukraine attributed to injection drug use has declined significantly in just three years, from
over 42% in 2010 to 33% in 2013.*°

3.5 Unsafe drug injection, fuelled by liltle or no access to effective treatment for opioid dependence, and a

punilive environment that includes mass incarceration of people who use drugs, also fuel the spread of

~ other infections. An estimated 90% of people who inject drugs in Russia have hepatitis C, and most

patients co-infected with HIV and tuberculosis in Russia are people who inject drugs (with prison playing a
significant role in the spread of TB)."

3.6 Drug-related overdose remains one of the leading causes of death in the region, as people lacking access to
services are forced to keep injecting drugs in an unsafe manner and environment.” An estimated 100,000 .
people die from drug overdoses in Russia every year. According to the Federal Drug Control Service, 28.7
out of 100,000 people have died from overdose and drug retaled diseases in 2013, which figures is 2.7
times higher than the mortality rate in 2012,

Part IV. Applicable international norms, including an overview of the European Court’s standards
International norms governing access to OST in the context of HI'V prevention and treatment

4.

OST has been endorsed by UN member states in the General Assembly and the Commission on Narcotic
Drugs (CND) (the chief policy-making forum among UN member states for drug policy),"‘1 as well as in the
Economic and Social Council (ECOSOC),* and by the International Narcotics Control Board (INCB) (the
quasi-judicial body monitoring States’ compliance with the three UN drug control conventions).*® The UN
Office on Drugs and Crime (UNODC) and the UN Joint Programme on HIV/AIDS (UNAIDS) strongly
recommend OST as a core intervention for HIV prevention among people who inject drugs.”” Methadone
and buprenorphine are listed by the WHO as the essential medicines to be used in substance dependence
programs.*® Ensuring the availability of essential medicines, as recommended by the WHO, has been
emphasized by the UN Committee on Economic, Social and Cultural Rights (CESCR) as one of the
underlying determinants of health,*

OST in the context of international human rights norms, including European Convention on Fuman Rights

Yiolation of Article 3

4.2 In its jurisprudence on Article 3 of the Convention, the Court has tended to first examine whether or not
Article 3 may be applicable to a specific situation; then whether the minimum level of severity has been
established; the purpose of treatment; and finally, whether the respondent state is liable for the suffering
experienced by the applicant. We address each of these below.

Applicability of Article 3 to a specific situation

4.3 According to the Court, the fundamental importance of the prohibition in Article 3 on torture or other
inhuman or degrading treatment requires that the Court reserve to itself sufficient flexibility to address the
application of that Article in different contexts. This includes contexts where the torture or other inhuman
or degrading treatment is not directly inflicted by the action of public authorities, but arises out of the
interplay between other factors and the failure or refusal of public authorities to take those other Factors
into account. Similarly, Article 3 is flexible enough to be applied in circumstances wherte any single act or
omission by public authorities, taken alone, might not rise to the level of torture or other inhuman or
degrading treatment, but the accumulation of factors amounts to such ill-treatment in breach of Article 3
(D. v. The United Kingdom, Application No. 30240/96, Tudgment of 2 May 1997, para. 49).

4.4 Indeed, the Court has already demonstrated this more sophisticated understanding and application of
Article 3 standards in cases regarding access to medicines and medical services. For example, the Court

0 Ministry of Health of the Repubic of Uleraine, Ukrainian cenlre for socinlly dangerous disenscs, institute ol epidemiology and infectious diseases (2014) HIV-
infoction in Ukroine, Inlormation builstin No, 41, Kyiv, CSDDC, Marcl 2014,

“' “Russia's drug policy luels infections disease epidemics™, www.thelancet.comfntection, Vol 12 April 2012

A, Atam, AL Jlwrsiros, [, Oneper (2011) Tepedosipoara: Ofirop crmyanin w ciicemiaie seput ¢ {2 cipavay Bocmounoil Eaponst v Lewmpanswaii Az,
Buyesioc; Bepaannckar cete cHinkenny npena, Available in Russtan ok hitp:// redug / s i :

1 2stranah-Vostochnop-Bvropy-i-Cenlgingi-Aziij. !

“ Olga Mishina, deputy head of the Federal Drug Control Servive, said, us quoted by Nor-Tuss news agency, Avainlable at; hitp/frt.cominesys/ | 71 348 -russin-drugs-
death-trime/,

** CND (200%) Political Declaration znd Plan of Action on international Cooperation iowards an [ntegrated and Balanced Strategy ta Counter the World Drug
Problem, Commission on Narcatie Deugs, Mareh 2009. Adopted by the UN General Assembly’s Resolution 64/182 of December 18, 2009, para 20

** ICOSOC (2004) Guidelines for psychosacially sssisted pharmacologicul treatment of persons degendeat or opioids, ECOSOC Resolution 2004/40.

9 INCT3 (2009) Report of fhe [ntermational Nazeatics Control Board for 2008, International Narcotics Control Board: New York, UN Doc. No. EANCB/2008/1, paras
24 and 25.

TWIHO, UNODC, UNAIDS {2009} Technical Guide for countries 1o set largets for uitiversul aceess (o HIV prevention, treatment and care for injecting drug users,
Geneva. Available at hup:fwww.who, intfhiv/pub/idu/iareetsetting/fon/.

" WHO Model List of Essentiat Medicines, L4th edition. Available at: hupfwhglibdoe who.int/hg/2005/a87017_eng.pdf?ua=1.

*® CESCR, General Comaments No. 14 (2000). The right to the highest attainable slandurd of health. B/C.12/200044, para 12{a).
i
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has found that 6 weeks' delay in providing access to genetic tesiing to a pregnant woman amounted to a
violation of Article 3, including for reasons that doctors did not take into account the special vulnerability
of pregnant women when they failed to fulfill their positive legal obligations related to her right to health
(R.A. v. Poland, Application No., 27617/04, Judgment of 26 May 2011, paras. 153-162). We submit,
therefore, that the Court's setiled jurisprudence indicates that Article 3 standards may and shouild be
applied in analyzing the impact of Russia’s blanket prohibition on QST as medical treatment for persons
with opioid dependence.

Minimum level of severity has been met (cumulative effect of treatment)

4.5 In determining whether the minimum level of severiiy of suffering has been established to constitule a
breach of Article 3, the Court has' held that “the assessment of this minimum is, in the nature of things,
relative; it depends on all circumnstances of the case, such as the duration of the treatment, its physical or
mental effecis and, in some cases, the sex, age and state of heatth of the victim”™ (Ireland v. the United
Kingdom, Judgment of (8 January 1978, para, 162). Often the Court weighs in the cumulative effect of all
elements of treatment to which a person has been subjected (Husayn Abu Zubavdakh v. Poland No. 7511/13,
Judgmenti of 24 July 2014, para 510, Harakchiev and Tolumov v, Bulgaria, No, 15018/11 61199/12,
Judgment of 8 July 2014, para 213), including when someone is publicly humiliated and abused
(Svinarenko and Slyadnev v. Russia, No. 32541/08 43441/08, Judgment of 17 July 2014, para 115). In
accordance with this Court’s jurisprudence, we respectfully submit that, in assessing the severity of the
pain and suffering caused by Russia’s denial of OST to people with opioid dependence, the correct
approach is to take into account the circumstances of those who are victimized as a result and the multiple
ways, including withholding of dependence treatment, in which this denial operates to systematically cause
them severe pain and suffering,

4.6 The case of M.8.8. v. Belgium and Greece (No 30696/09, ludgment of 21 January 2011, paras 251-262)
offers a striking and analogous example of such an assessment. [n that case, the Court assessed whether or
not the authorities violated Article 3 when their deliberate actions or omissions made it impossible in
practice for the applicant to avail himsclf of his rights as an asylum-secker and even to meet his basic
needs. The Court took into consideration several important factors:

» the applicant’s status as an asylum-seeker as a “member of a particularly underprivileged and vulnerable
population group in need of special protection”;

+  the higher level of responsibility of the State [under Article 3] in respect of treatment where an applicant,
who was “whelly dependent on State support, found himself faced with official indifference in a situation
of serious deprivation or want incompatible with human dignity™;

s the fact that the applicant spent months living in a state of the most extreme poverty, unable to cater for his
most basic needs such as food, hygiene and a place to live, as well ag the “cver-present fear of being
attacked and robbed, and the total lack of any likelihcod of his situation improving™;

e the fact that the applicant was forced by such circumstances to commit offences (i.e., to leave Greece with
a falsified passport) in order to escape from that insecurity and of material and psychological deprivation;

»  the malfunctioning system for examining agylum applications, which exacerbated the applicant’s suffering
and uncertainty; and

¢ the positive obligations of the authorities to meet minimum standards for the reception of asylum-seekers
in the EU Member States as per the EU Directive.

4.7 Aftor assessing these factors, the Court concluded that the “authorities have not had due regard to the
applicant’s vulnerability as an asylum seeker and must be held responsible, because of their inaction, for
the situation in which he has found himself for several months, living in the street, with no resources or
access to sanitary facilities, and without any means of providing for his essential needs. The Coust
congiders that the applicant has been the victim of humiliating treatment showing a lack of respect for his
dignity and that this situation ha\s,| without doubt, aroused in him feelings of fear, anguish or inferiority
capable of inducing desperation. It considers that such living conditions, combined with the prolonged
uncertainty in which he has remained and the total lack of any prospects of his situation improving, have
attained the level of severity required to fall within the scope of Article 3 of the Convention” (M.5.5. v,
Belgium and Greece, para 263), !

4.8 We submit this same approach is equally applicable in assessing the severe pain and suffering caused to
people with opioid dependence, in multiple, interlocking ways, by Russia’s deliberate decision to deny
access to medicme through a criminal prohibition on OST, The Court should consider the cumulative
effect of the following factors:

4.9 Drug dependence is a multifactorial health disorder that often follows the course of a relapsing and
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remutting chronic disease, with key olements including the sense of compulsion 1o take opioids and
persistence with opioid use despite clear evidence of overtly harmful consequences® It 1s a chromic
relapsmg brain disease *' Russia accepts that dependence syndiome persists even in long-term remisston
and often mamifests itself as the irresistible desire to use a psychoactive substance *> It 1s not sumply
because of a lack of willpower that many people with strong oproid dependence continue using drugs
despite the risk of harsh crimunal penalties, potentially fatal overdose or other serious harms to health such
as contracting blood-borne illnesses (e g HIV, viral hepanttis) through use of non-sterile jecting
equipment The health condition of oproid dependence can domunate and often result 1 significant harm to
a person’s individual, famtly and community life

4 10 Under Russian drug law, virtually all aspects of life of an opioid-dependent person, especially 1n pertods of
relapses, are de focto and de jure affected by law enforcement and other punitrve measutes. Among other
things, the non-medtcal use of drugs is an offence that can result in 15 days’ administrative arrest (Article
6 9 of the Russian Code of Admitustrative Offences), while acquisition and possesston of drugs 1s a crime
(Arucle 228 of the Russian Criminal Code). Meanwhile, drug treatment may only mclude those methods
approved by the State and drug treatment (espectally detoxification) 1s only allowed 1n state and munscipal
clintes (Article 55 of the Federal Law No. 3-FZ of § January [998)

4 11 Because of its nature and thus legal framework surrounding it, optoid dependence makes people vulnerable
to health, economuc and legal risks, as well as mstitutional violence by police, health, and other actors who
are positioned by the State in a position of power over those with oprotd dependence Russia’s official state
policy of “zero tolerance” to drug use, and hence de fucto zero tolerance of people who use drugs, drives
this vulnerability further as 1t amounts to State approval for humihating, abusing and debasing people with
oproid dependence, deemuing them unfit for society unless and until they stop using drugs.”™

4.12 In our subnussion, Russia’s denial of access to medicine for people with opioid dependence 1s per se an
tentional infliction of severe pain and suffering by the State. with an evident pumitive and discruninatory
purpose and effcct, on a massive and widespread scale. However, 1n the alternative, we also submut that, in
the context of such an environment as described above, Russia’s prohibition of OST, one of the most
effecttve types of opioid dependence treatment, puts people with oproid dependence mnto a multi-facetod
situation of pain and suffering simijar to that of the asylumn-seeker applicant in M SS v Belgium and
Greece, as set out 1n the paragraphs below

4 13 The available abstinence-based treatment in Russia, which 1s hughly ineffective as indicated by the official
data, 15 analogous to a pink card in M S5 (the card 1ssued by the Greek authorihes to asylum-seckers
which gives them no access to any practical benefits). People with opioid dependence cannot avail
themselves of their rights to mimmal health care standards The treatment ostensibly avaitable 1n Russia
does not mect therr essential needs, as a result, they relapse soon after the treatment (with some
experiencing 5-6 drug treatment attempts per year™), and continue using tllieit drugs and facing all the
associated adverse consequences, wmeludmg fear of arrest, prosecution, and imprisontnent, and a very high
risk of contracting HIV, hepatins C, tuberculosis, ete. (as outlined n paras | 6, 3 4-3 6 above)

4 14 Because of a lack of access 1o effective drug treatment, arsing in part from Russia’s ban on OST, many
opiowd-dependent people spend many years of then lives tn a state of the most extreme poverty, unable o
cater for thetr most basic needs such as food, hygiene and a place to hve Often thewr hfe 1s a cycle of
purchasing drugs, lookmg for funds to finance their dependence, withdrawal, pofice arrests and abuse,
multiple bouts of incarceration, and multiple attempts at 1nctiective treatment  For many, there 1s Little or
no likelihood of their situation improving, particulatly as long as eftective treatment, in the form of OST, 1s
withheld by the Russtan government, despite of extensive evidence of its benefits 1n helping to break this
cycle,

4 15 Facing a lack of effective drug treatment, people with opioid dependence experience physical pan and
mental suffering, combined with an often irresistible desire/compulsion to take opioids These factors push
oproid dependent people to commut crimes of drug purchase, possession, and use; and often acquisitive

 Supra note 31
ND Volkow, L. Chabg, GI Wang JS Fowler 1 I'mnceschy, M Sedler, S) Gatley E Miller R Huzemann, Yu-Shin Bung, ) Logan 2001) “Less of Dopamine
T1ansporters m Methanphetamine Abuser s Recovers with Protracted Abstinence” m Joumal of Neuroscience 21 (2001), 9414-9418
 Order of the Mimstry of Health ol the Russtan Federation, Gutober 22, 2003 Nr 500 “On approval of the prolocol of managing rehabilitabion ot people with drug
dependence” (Z50 3)
3 A Sarang, M Golichenko (2013) “Atmospiieric Pressute Russian drug poliey as g driver for violations of the UN Convention agamst Torture and the
Internanonal Covenant on Leonemic Social and Cultwral Rights i Health and Human Rugis Journal 2013 Jua 14 15(1) E135-43
v lvanov, Interview lor RIA Novost, September 16, 2009, www ria ru, T V. Khmenko (2069) “On the Russian Drug Control Stratepy,” 2009 A comment of the
expert en the olficral website of the State Ans-Drug Cammittee ol the Russian Mederation Avatlalble in Russian at
htip fstuatgap ro/uic ludes/periadics/comments/2009/1 1247184 L /deiad shtml
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crimes to finance their dependence, This is similar to the situation in M.5.S., where the applicant was forced
by circumstances to commit an offence (ie., leaving Greece with a falsified passport} in ordet to cscape
from that situation of insegurity and of material and psychological deprivation.

4,16 Similar to the casc of the applicant in M.5.5., the malfunctioning system of drug treatment with no access to

OST significantly exaggerates the suffering of people with opioid dependence and reinforces their
uncerfainty with respect to their health and even life.

4.17 Simiiar to the case of the applicant in M85, the Russian authoritics have positive obligations to ensure

minimum standards of health care, including pursuant to Article 12 of the Iwternational Covenant on
Economic, Social and Culturgl Rights {ICESCR) to which Russia is a party. According to the UN
Committee on Economic, Social and Cultural Rights, the monitoring body for the [CESCR, every State
Party to the Covenant has core obligations which the authorities must satisfy regardless their possible
financial constraints. bnsunng access to essential medicines, as defined from time to time by the WHO, lS
one such care obligation.” This includes methadone and buprenorphine for opioid dependence treatment,™
Consequently, in 2011, after reviewing the country situation with regard to drug use and HIV among
people who iniect drugs, the Committee strongly recommended that Russia “provide clear Iegal grounds
and other support for the opioid substitution therapy with use of methadone and buprenorphine.™

4.18 We respectfully submit that taking into account the cumulative effect of the factors noted above, the Court

should find, as it did in M.S.S. v.\Belgium and Greece, that Russian authoritics do not demonstrate due
regard o the villnerability of those with opioid dependence and, because of their deliberate withholding of
effective treatment, must be held at least partially responsible for the situations in which people with opioid
dependence often find themselves for a long period of time, including (as cases may vary) being homeless
and without any shelter, lacking access to sanitary facilities, and without any means of providing for
essential needs. Because of lack of access to OST, many people with opioid dependence have unbearable
living conditions, combined with endless uncertainty in which they remain and the total lack of any
ptospecls of his situation improving. Taken together, these factors demonstrate that the ban on OST in
Russia amounts to ill-treatment by, public authorities whose severity falls within the scope of Article 3 of
the Convention. '

The purpose of treatment and the responsibility of the State

4,19 Finzlly, as these two considerations naturally go hand-in-hand, we consider jointly the purpose of the

treqiment in question and the responsibility of the Russian State for that harmful {reatment of its citizens
based on discriminative grounds due to their health condition.

4.20 We submit that Russia cannot escape responsibility for the pain and suffering caused by the inhuman and

degrading treatment inherent in its blanket legal ban on OST, taking into account the factors outlined above
(in paras 1.5, 1.9) suggesting that the clear purpose of Russia's outright ban on OST is both punitive and
discriminatory, it is hard to avoid the conclusion that this infliction of pain and suffering, on a widespread
scale against more than 1.8 million people,” is intentional on the part of the Russian government,
Alternatively, at the very least, given the extensive evidence and recommendations repeatedly presented to
the authorities, including by UN agencies and human rights bodies, it demonstrates a willfid blindness with
respect to the multi-faceted harm caused by the ban on evidence-based medical treatment for opioid
dependence.

4.21 In this regard, we draw the Court’s attention to the “callous disregard for vulnerability and distress™ (R.&. v.

Poland, No 27617/04, Judgment of 26 May 2011, para 151) of people with opioid dependence repeatedly
and regularly demonstrated by Russmn authorities in refusing to lift the legal ban on OST. In many
instances, authorities refuse access to OST by simply referring to the fegal ban and simply continue
offering patients with severc opioid dependence abstinence-based treatment in complete disregard of the
fact that these paticots have already undertaken such treatment, often multiple times, with no positive
results. Withholding effective treatment, and simply continuing to administer treatment already shown to
be ineffective, thereby prolonging and contributing o further suffering, is profoundly unethical medical
practice. When this is compelled by law, the State is responsible for what becomes state-sanctioned forture
or other cruel or degrading treatment.

%3 Supra note 49, para 43(d)

* WHO Model List of Essentiat Medicines, [4th edition. Available at: htip:#/whylibdoe.whe.in ] eappdifua=t.

 Concluding Observations of the Commiltee on Feonbomic, Social and Cultwrial Raghts on Russia, 10, {2/RUS/COSS, May 2011, para 29.

* The estmated number of people who inject drugs, as in UNAEDS (2014) GAP Report, Joint United Nutions Programme on HIV/AIDS, Geneva.
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4,22 The Court has established that “although the puspose of degrading treatment is a factor to be taken into
account, in particutar whether itwas intended to humiliate or debase the victim, the absetice
of any such purpose does not inevitably lead Lo a finding that there has been no violation of Article 3" (R.R.
v. Poland, No 27617/04, Judgment of 26 May 2011, para 151}, The Court hias found violations of Asticle 3
in many cases where the authorities “‘dealt with requests to provide information of crucial importance for
the applicants, for example about the whercabouts and fate of their missing relatives, disclosing
a callous disregard for their vulnerability and disiress” (R.R. v. Poland, para 151). We also note that in
addition to Federal Law No 3-FZ of January 8, 1998, the blanket legal ban on access to OST is at the core
of the official Strategy of the Anti-Narcotic Policy of the Russian Federation. The inadmissibility of OST
for drug treatment is among the key principles aimed at drug supply and demand reduction (para 4 of the
Strategy). The “intensification” of aftempis to legalize OST in Russia is listed among “threats” to the
government’s Strategy (para 48 of the Strategy). With such a strong commitment to maintain the blarket
legal ban on OST, as well as the fact that the Russian authoritics are well aware of the pain and suffering
attached to untreated opioid dependence, the “callous disregard for vulnerability and distress” of people
with opioid dependence amounts to wilful blindness to all the advetse consequences that tack of access to
OS8T entails for people with this heatth condition.

4.23 When reviewing the positive obligations of Russian authorilies to prevent torture, inhuman or degrading
treatment, the Court should take into account whether or not “all reasonable measurcs” have been
undertaken in order to prevent degrading treatment of vulnerable groups (Opuz v. Turkey, No 33401/02,
Judgment of 09/06/2009, para [62). We respectfully submit that, in Hight of the exlensive evidence and
authorities, including those of the UN, cailing for introduction and expansion of OST as a progressive
public health measure in countrics where people use opioids, in refusing to permit access to OST, Russian
authorities have failed to undertake reasonable steps to prevent cruel and degrading treatment of people
with opioid dependence. The only alternative to OST that the Russian authorities continue offering to
patients with opioid dependence is abstincnce-based drug treatment, which is woefully ineffective (as
outlined in para 1.3 above). Because of its ineffectiveness, it cannot be considered as a reasonable
alternative. Furthermore, Russia has not presented a singie credible research study that would disprove the
effectiveness of OST, nor has clinical research been undertaken in Russia with respect to OST.
Consequently, the tegal ban on OST in Russia must also be considered arbitrary, and for this additional
reasons, cagnot be 4 “reasonable measure” with respect to Russia’s positive obligation to prevent torture,
inhuman or degrading ireatment against one of the most vulnerable groups of its population.

Violation of Article 14 and Article 8

4.24 We respectfully submit that when considering cases with respect Lo the lack of access to OST for people
with opioid dependence in Russia,'the Court should also follow the approach it has already adopted in the
mattor of Kiyutin v. Russia, No 2700/10, Judgment of 10 March 2011. In that case, the Court found that the
policy of indiscriminate restriction of permanent residence based on HiV status amounted to discrimination
contrary to Article 14, in conjunction with the protection of the right 1o private life under Article 8. We
submit Russia’s blanket criminal prohibition amounts to a discriminalory violation of the right to private
life, in breach of both these articles.

Whether the facts of the case full “within the ambit” of Article §

4.25 According to the Court, mental health must be regarded as a crucial part of a person’s private life. Article 8
protects a right to identity and personal development, and the right to establish and develop relationships
with other human beings and the outside world. The preservation of mental stability is an indispensable
precondition to effective enjoyment of this (Bensaid v. The United Kingdom, No 44599/98, Judgment of
06/02/2001, para 47). Opioid dependence is listed by the WHO among mental and behavioral disorders due
to psychoaclive substance use™ and as such often seriously and negatively affects many aspects of a
person’s individual, family and social life. An extensive body of evidence demonstrates that OST can
significantly improve the quality of individual and family life of a person with opioid dependence. In our
submissiorn, it follows that denying access to this evidence-based treatment for this health condition — as
Russia does with a blanket criminal prohibition on OST — falls “within the ambit” of the right protected
under Article 8 of the Convention,

FProtection of persons with opioid dependence against discrimination under Article 14
4.26 In Kiyutin v. Russia (paras 56, 57), the Court reaffirmed the well-settled proposition that “health status”
fails within the term “other status™ for the purposc of the protection against discrimination in Article 14 of

% WHO (2040) International Statistical Chassi fication of Discases and Refated Yealih ]’rob]cms lOlIl Revxslon {iICD- 10) Vetsion fo| 2010, Chapter ¥V “Mental and
behaviourn! disorders”. World Ilealh QOrganization: Geneva, Available at: hup:/fapps. who.i i
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the Convention. Unjustifiable differential, adverse treatment on the basis of health status is, thercfore, a
yviolation. This must necessarily include differentizl, adverse treatment on the basis of a chronic health
condition such as opioid dependence. Medical professionals consider opioid dependence “similar to other
chronic, relapsing diseases, such as diabetes, asthma, or heart disease.”™ Many chronic health conditions
are treatable by way of maintenance therapies (e.g., insulin in cases of diabetes). OST for people with
opioid dependence is similar to pharmacological maintenance therapies for people with other health
conditions, We therefore submit ithat people with opioid dependence can claim to be in a situation
analogous to that of other people with chronic health conditions for the purpose of access to
pharmacological maintenance therapy — and are similarly entitled to protection of Article 14 against
discrimination on the basis of their health status,

The difference in treatment is not objectively and reasonably justified

427  We respectfully submit that a blanket Iegal ban on OST for people with opioid dependence cantot be
objectively and reasonably justified. There is no reasonable relationship of proportionality betwcen the
blanket legal ban and the ostensible objective of promoting public health. We also submit that Russia can
claim, at best, an extremely narrow margin of appreciation in imposing a Hlanket legal ban on an essential
medical treatment.

4,28  According to the Court, “[i]f a restriction on fundamental rights applies to a particularly vulnerable group
it society thal has suffered considerable discrimination in the past, then the State’s margin of appreciation
is substantially narrower and it must have very weighly reasons for the restrictions in question” (Kiyutin,
para 63). According to the UN Special Rapporteur on the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health, people who use drugs are often subjected to
discrimination in medical seftings, including in their access to antiretroviral medications and treatment for
hepatitis C; they suffer stigma which is created or reinforced through punitive enforcement ot treatment
regimes; and policing practices ranging from surveillance to use of excessive force have been noted (o
target this vulnerable and marginalized populations®  The UN Special Rapporteur on Torture reports
discrimination against people who use drugs in criminal justice systern,” as well as in health care settings
where their experience of health-care “is often one of humiliation, punishment and cruelty.”® The
Execulive Director of the UNQDC has asscrted that one of the unintended consequences of drug control is
that a “system appears to have been created in which those who fall into the web of addiction find
themselves excluded and marginalized from the social mainstream, tainted with a moral stigma, and often
unabie to find treatment even when they may be motivated to want it.”* In Russia such stigma and
disctimination is actively promoted by public authorities (as outlined in paras 1.5 and 1.9 above). We
therefore submit that people who use drugs, especially people with opioid dependence, are a vulnerable
group with a history of prejudice and stigmatization and that the State is afforded at most a narrow margin
of appreciation in choosing measures that single out this group for differential and adverse treatment on the
basis of their health status (Kiyurin, para G4). This includes the deliberate decision by Russian authorities
to deny access {o evidence-based treatment,

429  1In fact, we further submit that there is a very strong European consensus with respect to OST. Currently,
out of 47 member states of the Council of Europe, only Russia prohibits OST. With such a strong European
consensus, the Russian Federation is under an obligation to provide a particularly compelling justification
for the differential treatment of people with opioid dependence, particularly in light of the severe adverse
consequences that follow for those denied effective medical treatment for their health condition (Kiyutin,
para 65).

430  According to the preamble to the Federal Law No 3-FZ of 8 January 1998, the aims of drug control
measures, including the legal ban on using methadone and buprenorphine for drug dependence treatment,
" are “preserving [the] health of citizens, state and public safety,” Yet the law, which causes extensive
suffering (as outlined above) that is grossly disproportionate to any purported benefit, is also arbitrary in

that it does not advance its stated objectives.

431  We respectfully submit that for individuals who live with opioid dependence, the legal ban on OST does
not serve the aim of preserving lheir health, On the cenfrary, it undermines it. Without access to OST,
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many people with opiotd dependence continue using tllicit diugs and face a real risk of potentally fatal
overdose, infectious diseases such as 11V and hepatitis C, arrest, prosecution, imprisonrment, and detention
m prison settmgs causmg further damage lo then health, including high risk of mfection with tuberculosig

432  Nor does the legal ban advance the protection of public health On the contrary, the demal of access to
OST, one of the key interventions for 1V prevention and trealment among people with opioid
dependence, contiibutes significantly to the fact that Russia remams one of a few countries in the world
where the H1V eprdemnc 1s expanding rapidly as a result of unsafe injecting drug use

433 Fnally, a ban on OST does not contribute to achieving the aims of state and public safety On the
contrary, OST 1s proven to be effective i reducing criminal behavior among people with oproid
dependenice °° Some legitimate concerns can anse regarding the diversion of methadone or buprenomphine
to the illicit market However, this 15 a matter of law enforcement and operational efficacy of OST
programs, which operate successfully in virtually all other countries of the Council of Europe (and
beyond), 1t 1s not a justification for a blanket ban on an essential medical treatment The three UN Drug
Conventions, to which Russta 1s a party, have at thewr core the obligation of States Parties to strike a correct
balance between cffective drug control and ensurmg the accessibihity of controlied substances for medical
purposes °® A blanket ban makes no attempt lo strike any such balance, ignoring the latter obligation, 1t 13
arbitrary (as 1t bears no rattonal connection lo the stated objectives) and, worse, 1t results in gross,
widespread pain and suffering on the part of those dented access to treatment

4 34 Taking 1nto account the above considerations, we submut that the Court should find i enforeing a blanket
legal ban on OST, and thus indiscrimnately denial of access to essential medical treatment for people with
opioid dependence, the Russian Federalion has overstepped any narrow margm of appreciation that may
apply 1t has, therefore, violated the nght to private life protected by Article 8 and has done so 1 a
discrimimatory manuer contrary to Article 14 of the Convention

DAY

Richard Elliott, Executive Director, Canadian HIV/AIDS Legal Network

On behalf of the mterveners Canadian HIV/AIDS Legal Netwoik, Harm Reduction International and the
Eurasian Harm Reduction Netwotk

“ Oproid Substitulion herapy Ruscarch Review on bilectiveness in Crime Prevention UNODC Moscow 2007 Availuile online
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“ Sngle Conventron oa Marcatic Drugs, 1961, as nmended by the 1972 Protocol amending the Single Convention on Narwotic Drugs, 1961 Adopted at the United
Mations Conlerence lor the Adoption of a Single Convention on Narcotw Drugs, January 24 — March 25 1961, Convention on Psychotropw: Substances, 1971
Adopted at the Umnited Natiens Conlerence (o1 the Adaption of a Protocol on Psychotropic Substances January 1 - February 21, 1971 United Nations Convention
agamsl Hieat Traftic 1n Narcolie Drugs and Psychotiopic Substances, 1988 Adopled at the United Nations Confuence for the Adoptson of a Convention against
[lheu Trathe i Narcotre Prugs and Psychotropic Substances November 25 - December 10, 1988
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