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1. The National Human Rights Commission of The Gambia (NHRC) submits this report to the Committee on Enforced Disappearances to inform its review of The Gambia’s response to the List of Issues under the International Convention for the Protection of All Persons from Enforced Disappearance (hereinafter referred to as the Convention). 
2. The NHRC is established under Section 3 of the NHRC Act 2017 and is mandated inter alia to promote and protect human rights in The Gambia. It also plays an advisory role to the Government on human rights matters. 
3. The NHRC is an ‘A’ status NHRI accredited by the Global Alliance of National Human Rights Institutions (GANHRI) and a member of the Network of African National Human Rights Institutions (NANHRI), the regional umbrella body that brings together National Human Rights Institutions in Africa. It also has Affiliate Status with both the African Commission on Human and Peoples’ Rights (ACHPR) and the African Committee of Experts on the Rights and Welfare of the Child (ACERWC).
4. The NHRC Act mandates the Commission to encourage the Government to review draft legislation which may affect human rights, ratify or accede to international human rights instruments and to effectively implement international human rights instruments and other agreements to which The Gambia is a party, including through independent commentary of periodic reports to be submitted by The Gambia. 
5. The NHRC presents this Report to the Committee on Enforced Disappearances in fulfilment of its statutory obligation and in line with its regional and international obligations as a National Human Rights Institution. It aims to provide the Committee an overview of the efforts that the State has made towards the implementation of the Convention at the domestic level, highlight the key concerns and challenges affecting implementation and suggest recommendations for the effective enjoyment of the provisions of the Convention in The Gambia. 



I. [bookmark: _Toc189473478]GENERAL INFORMATION

Paragraphs 2 and 54 on whether the provisions of the Convention can be directly invoked before or applied by courts or other relevant authorities.
6. The Gambia operates a dualist legal system where international law and domestic law are considered separate and distinct systems. Thus, international human rights treaties ratified by The Gambia are not self-executing unless they are specifically domesticated through domestic legislation. The Constitution requires that an international treaty ratified by The Gambia is domesticated before such international treaty can be directly invoked before or applied by Gambian Courts[footnoteRef:2].  [2:  Section 79 (1) (c) of the 1997 Constitution ] 

7. While the provisions of the Convention cannot be directly invoked unless domesticated, the Supreme Court of the Gambia held that the Courts should have due regard for international instruments ratified by the State in their interpretation of national laws[footnoteRef:3].  [3:  Yankuba Touray vs. The Attorney General ] 

Paragraphs 23, 36, 37, 39, 51 and 53 of the State’s Initial Report on the status of the process of harmonizing national legislation with the Convention
8. The Government has passed the Prevention and Prohibition of Torture Act 2023. The rights to fair trial, freedom of assembly and association are essential steps towards protecting human rights in The Gambia. The 1997 Constitution guarantees these rights as fundamental human rights and freedoms[footnoteRef:4]. However, the Public Order Act continues to present challenges in fully enjoying the right to freedom of assembly. This is due to the broad and often discretionary powers granted to the Inspector General of Police under the Act, which require prior permission for public gatherings and limit protests or assemblies that may be seen as disruptive[footnoteRef:5].   [4:  Chapter IV of the 1997 Constitution of The Gambia]  [5:  Section 5 of the Public Order Act] 

9. It has also enacted the Access to Information Act 2021, with the Information Commissioners sworn into office on 5th September 2024[footnoteRef:6]. [6:  https://gamna.gov.gm/newly-appointed-ati-commissioners-sworn] 

10. However, the Criminal Offences Bill 2022 and the Criminal Procedures Bill 2022 have not yet been enacted although both Bills are at the consideration stage of the National Assembly. The International Crimes Bill 2020 is yet to be resubmitted to the National Assembly.
11. The National Intelligence Agency (NIA), Gambia Armed Forces, and the Gambia Prisons Services continue to be governed by their various Acts. While there exists a National Security Policy 2019, National Security Strategy, and a Security Sector Reform Strategy 2020-2024, the Security Sector Reform agenda is moving at a slow pace, and the public is not well informed about the reforms that are taking place in the Security Sector.
12. Despite the enactment of new laws aimed at protecting citizens' rights, the conflict between these legal provisions and existing laws like the Public Order Act shows the need for continuous legal reform. 
13. On the 22nd of September 2020, the National Assembly rejected the proposed Constitution Promulgation Bill 2020, which was aimed at promulgating a new Constitution and replacing the 1997 Constitution. Thirty-one Lawmakers supported the Bill, while Twenty-three voted against the Bill. Consequently, there was not enough majority to meet the threshold requirement of three-quarters of members needed to proceed to the Third Reading stage[footnoteRef:7]. [7:  Section 226 (4) (b) of the 1997 Constitution] 

14. The 2020 Draft Constitution could not, therefore,  be put to a referendum due to partisanship and political polarization. There was also not enough proactive engagement in consensus building by all political actors.
15. On 14th August 2024, the Government gazetted the Constitution of the Republic of The Gambia (Promulgation) Bill, 2024 as part of efforts to revive and advance the constitutional building process, despite heavy criticisms of lack of consultation by Civil Society Organizations and other interested stakeholders. A new Constitution that aligns with international human rights standards and best practices would be crucial in ensuring that all human rights are fully recognised and protected.
Paragraphs 31 and 84 concerning activities undertakn by the NHRC in relation to the Convention.
16. The NHRC monitors, receives, investigates and consider complaints of human rights violations in The Gambia, including violations by private persons and entities[footnoteRef:8]. In 2020, the Commission received a complaint about one missing person, one Siaka Fatajo, following the aftermath of the December 2016 Presidential election. [8:  Section 12 (1) (a) of the NHRC Act 2017] 

17. Acting on the complaint, the Commission wrote to the Office of the Inspector of Police and the Ministry of Interior requesting for information on the investigation surrounding the whereabout of the missing person which incident the family members had reported at Sibanor Police Station in the West Coast Region of the country on or about 29th February 2017.
18. However, there is still no information from the Police regarding the whereabout of the missing person despite follow-up request for information sent to the police. 
19. Similarly, the Commission conducted popularization of the TRRC recommendations on enforced disappearances as well as the Convention in the Central and Lower River Regions of the country respectively.
Proposed recommendations 
a. Domesticate the Convention and effectively implement its provisions.
b. Pass a new Constitution that speaks to the wishes and aspirations of The Gambian people.
c. Repeal or amend the Public Order Act in line with best practices. 
d. Popularise and effectively implement the Prevention and Prohibition of Torture Act 2023.
e. Integrate the Prevention and Prohibition of Torture Act 2023 into the curricula of all law enforcement training schools and conduct regular training on it.
f. Expedite the enactment of the Criminal Offences Bill 2022, Criminal Procedures Bill 2022 and the International Crimes Bill and enforce them accordingly. 
g. Expedite the Security Sector Reform and ensure the public is regularly informed of efforts in that sector. 
h.  Enact new legislation, in line with international human rights law and standards, for the National Intelligence Agency, Gambia Police Force and the Gambia Prisons Service.
i. Investigate the whereabouts of Siaka Fatajo and inform the family members about the findings and conclusion of the investigation.
j. Build the capacity of rule of law actors on the investigation of enforced disappearance.

II. [bookmark: _Toc189473479]DEFINITION AND CRIMINALIZATION OF ENFORCED DISAPPEARANCE 
(Arts. 1-7)
Paragraphs 51, 53 and 85-86 on the inclusion of the offence of enforced disappearance in the Criminal Offences Bill and the International Crimes Bill. 
The crime of enforced disappearance is not included in the Criminal Offences Bill that is currently before the National Assembly as a standalone offence despite suggestions and recommendations from other bodies including the NHRC. Its exclusion could raise concerns regarding accountability for human rights violations and the protection of human rights. The absence of domesticating the Convention and a provision addressing enforced disappearance from the Criminal Offences Bill may hinder efforts to combat such violations and leave victims with inadequate legal recourse or recognition for the violations they have suffered. 
Proposed recommendations 
a. Include an explicit provision on the offence of enforced disappearance in the Criminal Offences Bill 2022 before it is passed by the National Assembly.
b. Domesticate the Convention and enforce its provisions. 
Paragraphs 76-77 and 80 on the up to date statistical information of disappeared persons and the existence of a database of disappeared persons.
1. The whereabouts of disappeared persons under the former regime of Yahya Jammeh remains a significant concern in The Gambia, especially in the context of past human rights violations and the TRRC’s findings and recommendations. 
2. The Government established a Taskforce on enforced disappearance on 6th May 2024. The Taskforce comprised different stakeholders, including Civil Society Organisation, and it is under the aegis of the Ministry of Justice.
3. However, since the establishment of this Taskforce, it has not been very active, and it has not yet created a database of missing persons due to enforced disappearance.
4. Similarly, the ECOWAS Community Court of Justice held that the Gambia’s failure to conduct a prompt, thorough, and effective investigation into the alleged abuses against the complainant, amounted to violations against the African Charter on Human and Peoples Rights and the Convention[footnoteRef:9]. The Court specifically noted the failure to hold accountable the individuals responsible for the human rights violations, and it emphasized the duty of States to ensure that victims of human rights violations have access to justice and remedy[footnoteRef:10]. [9:  Saul Ndow vs. The Republic of The Gambia ]  [10:  Ibid ] 

5.  The Court's judgment also included a directive for The Gambia to take necessary measures to investigate the case, provide compensation to the victim, and ensure that such violations do not occur again in the future[footnoteRef:11]. [11:  Ibid ] 

6.    
Proposed recommendations 
a. Operationalize the taskforce on enforced disappearance and ensure its effective functioning.
b. Intensify efforts to compile a more thorough and accurate list of disappeared persons.
c. Create a database for all disappeared persons  
d. Take immediate measures to investigate all cases of enforced disappearances and take all appropriate and necessary measures to ensure justice for the families of the victims.
 Paragraphs 55 and 160 on measures to ensure no justification for enforced disappearance.
7. While The Gambia ratified the Convention, it has not yet domesticated its provisions. The Government has tabled the Criminal Offences Bill 2022 before the National Assembly, however, it does not contain a provision that criminalises enforced disappearance.  
Proposed recommendations
a. To domesticate the Convention in a holistic manner.
b. Expedite the enactment of the Criminal Offences Bill 2022 and the Criminal Procedure Bill 2022 pending before the National Assembly.
Paragraphs 78-79 and 91-96 concerning the punishment for murder, abduction and kidnapping which are invoked to deal with cases of enforced disappearance. 
8. The punishment for murder is a death sentence[footnoteRef:12], while abduction and kidnapping  carry imprisonment term of seven years[footnoteRef:13] respectively. Similarly, the TRRC recommended to the Government to grant amnesty to Sanna Sabally, who was a former member of the Military Junta and accused of committing egregious human rights violations.  [12:  Section 188 of the Criminal Code Cap: 10 Vol: 3 Revised Laws of The Gambia 2009]  [13:  Section 124 and 234 of the Criminal Code Cap: 10 Vol: 3 Revised Laws of The Gambia 2009
] 

9. However, the Government in its White Paper on the Report of the TRRC rejected this recommendation after significant public outcry and pushback from various segments of society, including victim led organisations. Granting amnesty for serious human rights violations contravenes the 1997 Constitution and other international human rights instruments such as the ICCPR and the Convention ratified by the Gambia, as these instruments oblige States to ensure that individuals who are responsible for serious human rights violations such as torture, extra-judicial killings and other abuses are held accountable.
10. While amnesty can be a vital tool in peace building and reconciliation efforts, enforced disappearance is a grave human rights violation and the Convention specifically prohibits granting amnesty for such crimes.
Proposed recommendations 
a. Repeal the Indemnity Act 2001 which indemnifies all security officers from any act they purportedly committed in the April 2000 students’ demonstration to ensure compliance with international human rights obligations 
b. Implement mechanisms of accountability for enforced disappearance 
c. Prioritise victims’ rights to remedy and justice over the granting of amnesty to perpetrators of enforced disappearance. 
Paragraphs 88-89 on the adequacy for Section 23 of the Criminal Code to deal with ordering the commission of the offence of enforced disappearance.
11. While Section 23 of the Criminal Code broadly defined who a party to an offence is, it does not adequately address the specific conduct prohibited by Articles 6 (1) (a) and (b) of the Convention which criminalize enforced disappearances and related acts under international law. 
12. Furthermore, there is no specific legislation prohibiting reliance on an order or instruction as justification for enforced disappearance as envisaged in Articles 6 and 23 of the Convention. A crucial gap appears in the absence of legislation prohibiting the reliance on an order or instruction as a justification for an enforced disappearance. Under international law, particularly the Convention, “superior orders” or "instructions" are not considered valid justifications for committing enforced disappearances.
13. The Convention imposes clear obligation on The Gambia as a State Party to prevent and criminalize enforced disappearances, and the domestic legal framework, especially reliance on Section 23 of the Criminal Code, may fall short in explicitly addressing the unique and specific requirements of Articles 6 and 23 of the Convention. 
Proposed recommendations 
a. Enact specific legislation that aligns with international obligation, ensuring that individuals cannot use the defence of an official order to avoid liability for committing or facilitating enforced disappearances. 
b. Implement the recommendations of the TRRC on enforced disappearances. 
III. [bookmark: _Toc189473480]JUDICIAL PROCEDURES AND COOPERATION IN CRIMINAL MATTERS (ARTICLES 8-15)

Paragraphs 99-100 on statute of limitation with respect to enforced disappearance
14.  As stated earlier, there is currently no specific legislation on enforced disappearance; however, alleged perpetrators of enforced disappearance can be prosecuted for crimes provided for under the Criminal Code namely, murder, kidnapping or abduction. There is no limitation period against the State for the prosecution of these crimes.
15. With regards to paragraph 102 of the State Party’s report, there is still no legislation establishing the State Party’s jurisdiction over the offense of enforced disappearance.  

Proposed recommendations 
a. Enact laws that specifically define and criminalize enforced disappearance. This would offer clearer frameworks for prosecution, ensuring that the crime is recognized separately from other crimes like murder or kidnapping. 
b. Implement measures to protect and support the families of the disappeared from reprisal and intimidation.
c. Take all necessary actions to investigate the crime of enforced disappearance.
Paragraphs 124-125 and 132-133 on the independence and impartiality of the Judiciary and the competence of the military to investigate and prosecute alleged cases of enforced disappearance.
16. Since 2017, The Gambia's Judiciary has regained and begun to exercise its independence following a period of significant political interference and legal challenges. The years leading up to 2017 were marked by an erosion of judicial independence under the regime of former President Yahya Jammeh, who ruled from 1994 to 2017. During this period, the Judiciary faced undue interference from the Executive branch, undermining its ability to act impartially and uphold the rule of law. Since 2017, the Judiciary of The Gambia has reasserted its independence as guaranteed by the 1997 Constitutions. It has also maintained its impartiality. 
17. The military is not competent to investigate and prosecute cases of enforced disappearance. These investigations are usually carried out by the Gambia Police Force and prosecutionis undertaken by the Ministry of Justice. 
IV. [bookmark: _Toc189473481]MEASURES TO PREVENT ENFORCED DISAPPEARANCE (ARTICLES 16-23)

18. There are no comprehensive or specifically tailored measures to prevent enforced disappearance and therefore more work needs to be done, especially in the areas of capacity building, investigation and prosecution of this crime. 

Paragraphs 160, 165 and 168-169 on applicable legislations that guarantees deprivation of liberty. 
19. The 1997 Constitution of the Republic of The Gambia contains several provisions that address the issue of deprivation of liberty, primarily focusing on the protection of individual freedoms[footnoteRef:14], the conditions under which liberty can be restricted, and ensuring that any deprivation of liberty adheres to the human rights standards sets out in the Constitution[footnoteRef:15]. These provisions are designed to protect individuals from arbitrary detention and ensure adherence to due process. [14:  Section 19 (1) of the 1997 Constitution]  [15:  Sections 19 (2), (3), (4) and (5) of the 1997 Constitution] 

20. A person who is unlawfully arrested or detained by any other person is entitled to compensation from that other person or authority on whose behalf that other person was acting[footnoteRef:16]. [16:  Section 19 (6) of the 1997 Constitution] 

21. While the 1997 Constitution provides robust protection against arbitrary arrest or detention, the Gambia Police Force occasionally contravenes these constitutionally guaranteed rights. For instance, one Alagie Bora Sisawo was arrested and detained by the police from 4-10 October 2023. He filed a lawsuit against the IGP and the Attorney General for unlawful detention and violation of Section 19 of the Constitution.
22. The High Court found and held that his detention beyond the constitutional limit without any legal justification was unlawful and awarded him Five Hundred Thousand Dalasis in damages[footnoteRef:17].  [17:  https://www.kerrfatou.com/court-declares-borras-detention-unlawful-cautioned-igp-against-arbitrary-detention-of-citizens/. Accessed on 14th January 2025] 

23. The NHRC since it began operation in 2019 has conducted three nationwide monitoring visits to the Prisons in Mile II, Jeshwang and Janjangbureh plus other police detention facilities. The aim of these monitoring visits was to assess the condition of detention facilities and the treatment of detainees. While the Commission notifies the concerned authorities about its monitoring visits, the actual dates for these visits are usually unannounced. Aside these nationwide monitoring visits, the Commission also conducts impromptu visits to the Prisons and Police Stations at regular intervals,
24. The Commission noted progress on the condition of detainees generally but is deeply concern by some of the dilapidated facilities in these detention centers, delay in the trial and conclusion of criminal cases, inadequate record keeping and misplaced or lost warrants. 
25. Similarly, the Commission has, since its establishment, conducted several trainings for law enforcement officers, especially members of the Gambia Police Force and the Gambia Prison Service, on human rights and rule of law. However, regular and relevant training for all law enforcement officers is crucial in maintaining professionalism and adherence to due process by rule of law actors in the discharge of their day-to-day duties.
Proposed Recommendations
a.  The Gambia Police Force to always respect and uphold the constitutionally prescribed period for detention and to promptly take detainees before a competent court of law after the lapse of the detention period.
b. To effectively implement the recommendations that the Commission has been submitting after each of its monitoring visits to the Prisons and other places of detention.
c. To ratify OPCAT and establish, as a matter of urgency, the National Preventive Mechanism.
d. Provide adequate resources to the Commission to intensify efforts for the capacity building of law enforcers on human rights
Paragraph 197 concerning specific training on the Convention
26. In 2024, two staff of the Commission attended training on enforced disappearances and the search and identification of victims of enforced disappearances in Guatemala and Rwanda. These training was organized and supported by the Foundation of Anthropology and Forensic Guatemala (FAFG) in collaboration with their parnters. 
27. As a result of this training, the NHRC staff were expected to cascade their knowledge and provide step-down training to local communities in The Gambia. This involved a direct knowledge transfer to help the public understand the TRRC’s findings and the specific recommendations regarding enforced disappearances. 
28. It also focuses on the provisions of the Convention and the obligation imposed on the State. However, the said trainings are yet to be extended to the police, military or medical personnel, although plans are afoot to hold a training on the Convention for 30 members of the Gambia Police and the Taskforce established by the Ministy of Justice during the first quarter of 2025.
Proposed recommendations 
a. Train the police and other security personnel in human rights standards and the legal implications of extrajudicial actions and enforced disappearances.
b. Popularise the Convention among law enforcement officers, the public and civil society organizations. 

V. [bookmark: _Toc189473482]MEASURES TO PROTCET AND GUARANTEE THE RIGHTS OF VICTIMS OF ENFORCED DISAPPEARANCE (ARTICLE 24)

29. The Government of The Gambia has passed the Victims Reparation Act 2024, and the National Assembly has confirmed the appointment of the Commissioners of the Reparation Commission[footnoteRef:18]. However, the Commissioners are not yet sworn into office.  [18: National Assembly Endorses Appointments of Victims Reparation Commission – Foroyaa Newspaper Accessed on 14th January 2025] 

Proposed recommendations
a. Operationalize the Reparation Commission.
b. Allocate adequate funds for the administration of reparation to the victims.
c. Launch public education and outreach campaigns to inform victims about the existence and functions of the Reparation Commission.
d. Provide reparation in an efficient and timely manner.
VI. MEASURES TO PROTECT CHILDREN FROM ENFORCED DISAPPEARANCE (ARTICLE 25)
Paragraphs 212 on the protection of children against enforced disappearance
30. The absence of an autonomous legal framework on enforced disappearance hinders the protection of children against enforced disappearance. Similarly, the provisions of the Children’s Act 2005 are inadequate to respond to the needs of children. 
Proposed recommendations
a. Include child specific provisions such as right to information , rehabilitation and reintegration that addresses the risks children face in the context of enforced disappearance.
b. Strengthen cooperation between law enforcement, child protection agencies and civil society to ensure that children’s needs are specifically addressed during investigation and after they are traced. 
c. Provide law enforcement officers and judicial authorities with specialized training on how to handle cases involving children. 
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