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Joint Submission to the 32nd Session of the Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families

Cabo Verde

June 2020

Statement of Interest

1. This is a joint submission prepared by the Equal Rights Trust (“ERT”), in partnership with BAFATA, Laço Branco, and AEIG-CV to the Committee on the Protection of the Rights of All Migrant Workers and Members of their Families (“the Committee”) in respect of its review of Cabo Verde. 

2. This collaborative submission has been produced in the context of a three-year initiative funded by the European Union and implemented by ERT in partnership and collaboration with local civil society organisations and trade unions in Cabo Verde. The objective of the project is to improve the monitoring and effective implementation of Cabo Verde’s international obligations in respect of the rights to equality and non-discrimination arising under UN human rights instruments.

3. ERT is an independent international organisation whose mission is to eliminate discrimination and ensure that everyone can participate in society on an equal basis. It works in partnership with equality defenders around the world to secure the adoption and implementation of equality laws. Over the last decade, ERT has supported partners in more than 45 countries to combat discrimination and promote equality through law reform and improved implementation.

4. BAFATA is a non-governmental organisation whose mission is to promote the rights and interests of African migrants in Cabo Verde. It has implemented training and socio-professional integration programmes for migrants in Praia, Santa Cruz, Assomada and Ilha do Sal, and has worked in partnership with the Directorate General for Immigration, the Platform of African Communities in Cabo Verde, the Association of Guinean Residents in Cabo Verde, the NGO Platform of Cabo Verde, the Platform of African Communities in Cabo Verde, Association of Guinean Students and Researchers in Cabo Verde, the Canadian Fund for Local Initiatives, the Embassy of Guinea Bisseau in Cabo Verde, and the Equal Rights Trust.

5. Laço Branco is a non-governmental organisation established in Cabo Verde whose mission is to promote gender equality through the promotion of alliances with other institutions and civil society organisations. It focuses particularly on carrying out actions against gender inequality and gender-based violence. 

6. AEIG-CV (Associação de Estudantes e Investigadores Guineenses residentes em Cabo Verde) is a non-governmental organisation which represents the interests of Guinean students and researchers residing in Cabo Verde. 

Introduction

7. This joint submission presents information compiled by ERT from research carried out by its partners in Cabo Verde, both through their ongoing work and through consultation with target groups. It presents evidence of discriminatory patterns impacting on the enjoyment of rights under the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (“the Convention”). 

8. Part 1 of the submission sets out general observations about the legislative and policy measures taken by Cabo Verde to implement the Convention. Part 2 examines the State Party’s existing legal framework in light of its non-discrimination obligations under Articles 1(1) and 7 of the Convention. Part 3 of the submission presents evidence of patterns of discrimination which limit the enjoyment of the rights of migrant workers and their families under the Convention, specifically the prohibition of torture and other ill-treatment (Article 10), the right to equality before courts and tribunals (Article 18), the prohibition of less favourable treatment in respect of remuneration and conditions of work (Article 25), access to education (Article 30), equality of treatment in relation to access to housing (Article 43), and effective access to regularization procedures (Article 69). 

Part 1: General Observations on the implementation of the Convention

9. In its 2015 Concluding Observations to Cabo Verde, the Committee welcomed the adoption of policies which seek to protect the rights of migrant workers, such as the National Migration Strategy, the National Emigration Strategy for Development, and the establishment of the Immigration Coordination Unit.[footnoteRef:1] BAFATA has further highlighted the creation of institutions and guidelines for the protection of migrants, such as the Directorate General for Immigration and the Commission for the Study and Proposition of the Bases for Immigration Policy. [1:  Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families (“CMW Committee”, Concluding observations on Cabo Verde in absence of a report, UN Doc CMW/C/CPV/CO/1, 8 October 2015 (“2015 Concluding Observations on Cabo Verde”), Para 10. ] 


10. In addition, BAFATA notes the creation of the II Action Plan for Immigration in 2020, which seeks to implement the Global Compact for Migration in Cabo Verde and focuses on an adequate management of migratory flows, institutional development, and the social integration of migrants. Moreover, the Strategic Plan for Sustainable Development (2017-2021) focuses on the integration and reception of migrant families, constituting an important effort in the promotion of the rights of migrants – in particular, access to public services, access to the regularization of migratory status, and protection from discriminatory and harmful practices. 

11. However, our partners note with concern the lack of coordination between relevant institutions and that the legislative and regulatory framework on immigration remains fragmented and incomplete.[footnoteRef:2] This not only creates obstacles for the equal exercise of all the rights of migrant workers and their families, but also leads to a lack of information about the allocation of human and financial resources in order to handle migration issues.[footnoteRef:3] [2:  Ibid.]  [3:  Ibid., Para 20.] 


12. We call on the Committee to reiterate its recommendations that the State Party (a) strengthen its efforts to fully incorporate the Convention into its domestic legislation;[footnoteRef:4] (b) strengthen its efforts to enhance coordination between public authorities at every level on the implementation of the Convention, including allocating adequate human and financial resources and providing capacity-building to all State bodies and agencies handling migration issues;[footnoteRef:5] and (c) establish a national information system on migration for the compilation of migration-related statistics and information covering all aspects of the Convention, including gathering detailed disaggregated data by sex, age, nationality, reason for entry and departure, type of work, immigration status, etc.[footnoteRef:6]  [4:  Ibid., Para 11.]  [5:  Ibid., Para 21. ]  [6:  Ibid., Para. 19. ] 


Part 2: Compliance with non-discrimination obligations under the Convention

13. Article 1 states that the Convention is applicable to all migrant workers and members of their families “without distinction of any kind such as sex, race, colour, language, religion or conviction, political or other opinion, national, ethnic or social origin, nationality, age, economic position, property, marital status, birth or other status.”. Article 7 provides that “States Parties undertake, in accordance with the international instruments concerning human rights, to respect and to ensure to all migrant workers and members of their families within their territory or subject to their jurisdiction the rights provided for in the present Convention without distinction of any kind such as to sex, race, colour, language, religion or conviction, political or other opinion, national, ethnic or social origin, nationality, age, economic position, property, marital status, birth or other status.” Compliance with this obligation necessitates, inter alia, the adoption and effective implementation of specific, comprehensive non-discrimination legislation.[footnoteRef:7]  [7:  Human Rights Committee, General Comment No. 18: Non-discrimination, UN Doc. HRI/GEN/1/Rev.9 (Vol. I), 1989, Para 12; Committee on Economic, Social and Cultural Rights, General Comment 20: Non-discrimination in economic social and cultural rights, UN Doc E/C.12/GC/20, 2009, Para 37. ] 


14. In order to be genuinely comprehensive, anti-discrimination legislation should reflect the principles set out in the Declaration of Principles on Equality (“the Declaration”) developed and launched in 2008 by 128 prominent human rights and equality advocates and experts convened by ERT. The Declaration is based upon existing international legal standards on the rights to equality and non-discrimination and seeks to provide principles for the proper interpretation of these rights, in particular with reference to the requirement to adopt and implement equality laws. It sets out the essential elements of a comprehensive and effective system of equality law. Comprehensive equality legislation, as understood in the Declaration, should inter alia provide protection from direct discrimination, indirect discrimination, harassment and failure to make reasonable accommodation, on the basis of all grounds recognised in international law and in all areas of life governed by law.[footnoteRef:8] It should require positive action measures (that is, measures “to overcome past disadvantage and to accelerate progress towards equality of particular groups”).[footnoteRef:9] It should also contain those procedural guarantees – ranging from the establishment of legal aid systems to provisions for the transfer of the burden of proof – to ensure that the protections which it provides are effective in practice.[footnoteRef:10] [8:  For a more detailed elaboration of the principles which should be reflected in comprehensive equality legislation, see: Equal Rights Trust, Declaration of Principles on Equality, London, 2008. ]  [9:  Ibid., Principle 3, p.5. ]  [10:  Ibid., Principles 18-25, pp. 12-14. ] 


15. Cabo Verde does not have comprehensive anti-discrimination legislation prohibiting all forms of discrimination, on all grounds and in all areas of life and providing for the adoption of positive action measures. The Constitution protects against discrimination only on limited grounds.[footnoteRef:11]  Other laws – such as Law 40/VIII/2013 on the rights of persons with disabilities and Special Law nr. 84/VII/2011 of January 10 combating gender-based violence (“the GBV Law”) – are limited to providing protection either only to certain groups or in certain areas of life.[footnoteRef:12] The Committee has previously expressed regret that fundamental rights of migrant workers in Cabo Verde are guaranteed “only to migrant workers in a regular situation, and on the basis of reciprocity.”[footnoteRef:13] Our partners note that this remains a concern.   [11:  Constitution of the Republic of Cape Verde, Article 24.]  [12:  See inter alia as referenced by the State Party in UN International Human Rights Instruments, Common core document forming part of the reports of State Parties: Cabo Verde HRI/CORE/CPV/2017, 16 November 2017, Paras 227 and 235 respectively.]  [13:  2015 Concluding Observations on Cabo Verde, Para 2.] 


16. In light of the fact that comprehensive anti-discrimination legislation is necessary for State Parties to meet their obligations under Article 7 of the Convention, as well as to ensure equal enjoyment of the other rights under the Convention in accordance with Articles 1 and 7, we urge the Committee to recommend that the State Party adopt comprehensive anti-discrimination law which is consistent with international standards, as reflected in the Declaration of Principles on Equality. 

Part 3: Discrimination Affecting the Enjoyment of Other Convention Rights

17. This Part of the joint submission presents evidence of patterns of discrimination which limit or prevent full enjoyment of the rights guaranteed by the Convention. We note for the avoidance of doubt that this submission presents a non-exhaustive account of patterns of discrimination experienced by migrant workers and their families in Cabo Verde which captures discrimination documented by the civil society organisations which have collaborated for this submission.

18. Having regard to the thematic focus of the work of our partners, we have chosen to highlight the impact of discrimination in respect of the following rights: Article 10 (prohibition of torture and other ill-treatment), Article 18 (the right to equality before courts and tribunals), Article 25 (the prohibition of less favourable treatment in respect of remuneration and conditions of work), Article 30 (access to education), Article 43 (equality of treatment in relation to access to housing), and Article 69 (effective access to regularization procedures). 

Article 7 with Article 10: Discriminatory torture and other ill-treatment

19. Article 7 of the Convention read in conjunction with Article 10 requires the State to prohibit discriminatory torture and other ill-treatment. The Trust uses the term discriminatory torture and ill-treatment[footnoteRef:14] because of the significance of the relationship between discrimination and torture and other ill-treatment. The relationship is significant for two reasons: firstly, because discriminatory torture and other ill-treatment is qualitatively distinct from other instances of torture and ill-treatment in a way which demands specific acknowledgment and, secondly, because this qualitative difference necessitates a distinct response which combats both discrimination and torture.  [14:  The Trust has a particular focus on researching the global phenomenon of discriminatory torture and ill- treatment: see, for example, Equal Rights Trust, Shouting Through the Walls: Discriminatory Torture and Ill- Treatment, Case Studies from Jordan, March 2017, available at https://www.equalrightstrust.org/ertdocumentbank/Jordan%20report_ENG_0.pdf.  ] 


20. It is widely accepted that gender-based violence “is a form of discrimination against women”. It is also now well-established under international law that gender-based violence may amount to torture or cruel, inhuman or degrading treatment and that a gender-sensitive approach is required to understand the level of pain and suffering experienced by women.[footnoteRef:15] The Committee on the Elimination of Discrimination against Women (“CEDAW”) has emphasised that states are required to take positive measures to eliminate all forms of violence against women and may be responsible for private acts if they fail to act with due diligence to prevent violations of rights or to investigate and punish acts of violence.[footnoteRef:16] [15:  Committee on the Elimination of Discrimination against Women (“CEDAW’), General Recommendation No. 35 on gender-based violence against women, updating general recommendation No. 19, UN Doc, CEDAW/C/GC/35, Paras 16 and 17, Human Rights Council, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, UN Doc. A/HRC/31/57, Paras 8 and 11; Committee Against Torture, General Comment No. 2: Implementation of article 2 by States parties, UN Doc. CAT/C/GC/2, Para 18]  [16:  CEDAW General recommendation No. 19: Violence against women, 1992, Paras 4 and 9; CEDAW Committee, General recommendation No. 28 on the core obligations of States parties under article 2 of the Convention on the Elimination of All Forms of Discrimination against Women, UN Doc. CEDAW/C/GC/28, Para 17. ] 


21. The Special Rapporteur on the human rights of migrants has highlighted that migrant women risk being the victims of multiple discrimination, both as women and as migrants and that they can be “more vulnerable to abuse” including exposure to violence.[footnoteRef:17] BAFATA has reported that migrant women in Cabo Verde are at a particular risk of domestic violence and sexual exploitation. They have recorded cases of gender-based violence in the islands of Santiago, Boavista, and Sal. [17:  Human Rights Council, Report of the Special Rapporteur on the human rights of migrants, François Crépeau. Labour Exploitation of migrants, UN Doc A/HRC/26/35, §57 (“2014 Report of the Special Rapporteur on the Human Rights of Migrants”), Para 53. ] 


22. Cabo Verde has acknowledged that gender-based violence is a priority issue which requires the adoption of preventive, punitive, and sensitizing measures[footnoteRef:18] and, as noted in paragraph 15 of this submission, adopted in 2011 the GBV Law, which inter alia guarantees support to victims. However, this legal framework has been ineffective in practice. In many regions, Victim Support Centres and Safe Houses have not been established by the government. As recognised in the State’s 2018 combined report to the Committee, house-shelters have not yet been implemented and the only space for emergency accommodation in Praia has not yet entered into operation due to the lack of resources.[footnoteRef:19] Not all available centres provide multidisciplinary assistance to survivors, and most funds have been provided by international partners, as opposed to direct investments from the State Budget.[footnoteRef:20]  [18:  Human Rights Committee, Initial Report submitted by Cabo Verde under article 40 of the Covenant, due in 1994, UN Doc. CCPR/C/CPV/1, Para 30.]  [19:  CMW Committee, Combined initial to third periodic reports submitted by Cabo Verde under article 73 of the Convention, pursuant to the simplified reporting procedure, due in 2016, UN Doc. CMW/C/CPV/1-3 (“Combined initial to third reports by Cabo Verde to the CMW”), Para 152. ]  [20:  Joint report of ACLCGBV, APIMUD, Associação LGBTI, ATD-CV, MORABI, OMCV, Shadow report for the 73rd Session of the Committee on the Elimination of All Forms of Discrimination Against Women on the IXth Periodic Report of Cabo Verde, June 2019, available at:
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCEDAW%2fCSS%2fCPV%2f35148&Lang=en, Para 20. ] 


23. We urge the Committee to recommend that the State party (a) strengthen and accelerate efforts to implement the GBV Law and its regulatory framework; (b) acknowledge and allocate the necessary resources to ensure the effective operation of shelters and support centres with multidisciplinary support. 

Article 18(1): Denial of equal access to courts and tribunals

24. Article 18(1) requires the State to guarantee to all migrant workers and members of their families the right to equality with its nationals before courts and tribunals. This right is “a key element of human rights protection and serves as a procedural means to safeguard the rule of law.”[footnoteRef:21] It requires States to ensure that parties to proceedings are treated without any discrimination.[footnoteRef:22] This in turn may require inter alia the availability of legal assistance where individuals do not have sufficient means to pay for it[footnoteRef:23] and the free assistance of an interpreter where otherwise a party could not participate in the proceedings on equal terms.[footnoteRef:24]  [21:  Human Rights Committee, General Comment No. 32. Article 14: Right to Equality Before Courts and Tribunals and to a Fair Trial, UN Doc. CCPR/C/GC/32, Para 2.]  [22:  Ibid., Para 8. ]  [23:  Ibid., Para 10]  [24:  Ibid., Para 13.] 


25. In its 2018 combined report to the Committee, Cabo Verde states that “migrant workers and their families have the same rights before the courts as nationals.”[footnoteRef:25] However, BAFATA and Laço Branco report that migrant workers face great economic hardship which, coupled with lack of availability of legal aid, means that in practice they are unable to access justice on an equal basis. [25:  Combined initial to third reports by Cabo Verde to the CMW, Para 87. ] 


26. BAFATA reports that migrant workers face obstacles in accessing employment tribunals to claim compensation for work-related injuries or for unlawful termination of their contracts or other labour relationships. The organisation has surveyed eight focus groups involving 72 Guinean workers in the islands of Santiago, Boa Vista and Sal. [footnoteRef:26] Migrant workers in these focus groups have expressed their feeling that, as society perceives them as “manjakos” or “amigos”,[footnoteRef:27] their cases are unlikely to be favourably resolved by courts or tribunals.  [26:  As part of the EU funded initiative outlined in paragraph 2 of this submission, ERT is supporting BAFATA in its implementation of a research project “Exploração Laboral dos Migrantes Africanos da Costa Ocidental Africana em Cabo Verde - Caso dos imigrantes da Guiné-Bissau” (Labour exploitation of African West Coast Migrants in Cape Verde - The case of immigrants from Guinea-Bissau). This ongoing study is focused on documenting discrimination experienced by migrant workers in Cabo Verde, specifically Guinean migrants. BAFATA has carried out a baseline survey with eight focus groups involving 72 Guinean workers in the islands of Santiago, Boa Vista, and Sal. It has also conducted interviews with migrant community leaders and members of the Immigrant Communities Platform of Cabo Verde.]  [27:  Generalised pejorative terms reported by our partners against African migrants, particularly migrants of West African origin.] 


27. We call on the Committee to recommend that the State Party ensure that, in law and in practice, migrant workers and members of their families, including those in an irregular situation, have equal opportunities with nationals of the State to file complaints and obtain effective redress in courts and tribunals. Measures should include the availability of legal aid where necessary, as well as the free assistance of an interpreter where otherwise a party could not participate in proceedings on equal terms. We further call on the Committee to ensure that migrant workers and their families have access to information about the availability of judicial remedies.

Article 25: Discriminatory treatment in respect of remuneration and conditions of work 

28. Under Article 25 of the Convention, the State must ensure that migrant workers enjoy treatment not less favourable than that which applies to its nationals in respect of remuneration, other conditions of work and other terms of employment. 

29. BAFATA reports that migrant workers in Cabo Verde are treated less favourably than the nationals of the State. Such less favourable treatment includes non-payment or payment of lower salaries, unavailability of required safety equipment, longer shifts, lack of social security and access to healthcare, and lack of compensation for termination of the employment relationship.

30. BAFATA also highlight that an employment contract approved by the Directorate of Labour must be provided for a Residence Card to be issued. Migrant workers can therefore find themselves in an irregular situation following abrupt and/or unfair dismissal from employment. 

31. The initial results of BAFATA’s survey of eight focus groups involving 72 Guinean workers in the islands of Santiago, Boa Vista and Sal state that 50% of those interviewed consider they have been subjected to some form of unfair treatment because of their migrant status, 16.7% consider they have suffered discrimination on the basis of their nationality, and 33% report that they have been subjected to unfair treatment due to “other reasons”.[footnoteRef:28] [28:  Ibid.  ] 


32. We urge the Committee to recommend that the State Party take immediate steps to ensure equal treatment of all migrant workers in respect of remuneration, conditions of work and other terms of employment. This should include inter alia talking measures to combat less favourable treatment and other forms of discrimination by private employers and ensuring the availability of effective and accessible remedies. 

33. We call on the Committee to reiterate its recommendation that the State Party strengthen information campaigns targeting migrant workers to prevent and address abuse and exploitation in the workplace, including by setting up hotlines for migrant workers whose rights have been violated.[footnoteRef:29]  [29:  2015 Concluding Observations on Cabo Verde, Para 37(d). ] 


Article 30: Discriminatory denial of access to education  

34. Article 30 of the Convention states that “[e]ach child of a migrant worker shall have the basic right of access to education on the basis of equality of treatment with nationals of the State concerned.” As set out in detail in ERT’s report Learning InEquality: Using equality law to tackle barriers to primary education for out-of-school children, discrimination is a major factor inhibiting children’s access to and completion of primary education.[footnoteRef:30] [30:  Equal Rights Trust: Learning InEquality: Using equality law to tackle barriers to primary education for out-of- school children, London, November 2017, available at: http://www.equalrightstrust.org/ertdocumentbank/Learning%20InEquality_e-version_2.pdf ] 


35. According to the preliminary findings of BAFATA’s ongoing study,[footnoteRef:31] 50% of surveyed participants stated that they were aware of unfavourable treatment against migrants in education. BAFATA reports that the main obstacles to realisation of this right are negative social stereotypes about migrants, as well as language and cultural barriers.  [31:  See above note 26. ] 


36. We recommend that the Committee encourages the State Party to take immediate steps to fulfil its obligations under Article 30 to guarantee access and enjoyment of the right to education on an equal basis.

37. We recommend that the Committee urges the State Party to take steps to address stigma and discrimination which prevent children of migrant workers from accessing and enjoying the right to education. 

Article 43: Equality of treatment in relation to access to housing

38. Pursuant to the provisions of Article 43(d) of the Convention, the State must ensure equality of treatment of migrant workers in relation to access to housing. 

39. Our partners report that prejudice and stigmatisation represent a great obstacle for migrant workers and their families in accessing housing. Cabo Verdean landlords often refuse to grant tenancy agreements or leases to migrant workers and their families because they consider inter alia that migrant workers may flee without paying rent, that they are generally unable to pay rent, and that they will damage or disturb their properties. 

40. We urge the Committee to recommend that the State party take immediate and effective measures to ensure that no discriminatory housing policies are pursued by public or private actors on its territory. Such measures should include inter alia awareness-raising campaigns for the general public on the rights of all migrant workers and members of their families and on how to recognize and combat prejudices and social stigmatization faced by them.

Article 7 with Article 69: Discriminatory denial of access to regularization procedures

41. Although States parties do not have an obligation to regularize the situation of migrant workers or members of their families, pursuant to Article 69(1) of the Convention, they are required to take appropriate measures to ensure that irregular situations do not persist. The Committee has highlighted that in line with Articles 7 and 69 “[w]hen States parties provide for the regularization of migrant workers in their national legislation, they must ensure that all migrant workers and members of their families in an irregular situation have non-discriminatory and effective access to such regularization procedures.”[footnoteRef:32]  [32:  CMW Committee, General comment No.2 on the rights of migrant workers in an irregular situation and members of their families, UN Doc CMW/C/GC/2, 28 August 2013, Para 15. ] 

42. BAFATA and Laço Branco have noted with concern that regularization procedures in Cabo Verde are often delayed, unnecessarily lengthy, and arbitrary. BAFATA report that in order to be issued a Residence Card, migrants must provide proof of registration in the social security system (INPS), proof of payment of social insurance, and an employment contract approved by the Directorate of Labour. However, in order to be able to obtain such an employment contract, it is a prerequisite to have a Residence Card. Registration and payment of social security also require a formal employment contract. Furthermore, our partners reported that regularization procedures often last over 5 years.

43. We suggest the Committee recommend that the State Party take immediate and effective measures to ensure that all migrant workers and members of their families in an irregular situation have non-discriminatory and effective access to such regularisation procedures and that such procedures are not applied in an arbitrary manner. 
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