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Introduction

This preliminary briefing is submitted in advance of the adoption by the Committee against Torture (the Committee) of its list of issues in relation to the fourth periodic report of the government of Mexico. It presents an outline of Amnesty International’s main concerns regarding the implementation by the Mexican authorities of their obligations under the Convention against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment (the Convention). These concerns will be developed further in a more detailed briefing to be submitted in advance of the review of Mexico’s report by the Committee in November 2006. 
Amnesty International has researched and documented the use of torture in Mexico over 40 years and steps taken by the Mexican authorities to prevent and punish torture. The organization has welcomed the present administration’s openness to international human rights mechanisms from the United Nations (UN) and the Inter-American Commission on Human Rights (IACHR), as well as the recent ratification of the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment. The organization also welcomes the government's commitment to ensure that non-governmental organizations are able to carry out human rights research in the field and notes that the present administration made combating torture a human rights policy priority and there does appear to have been a welcome drop in the number of reported cases of torture, particularly by federal agents in recent years. 

Nevertheless, Amnesty International’s research indicates that torture and ill-treatment continue to be widely used, particularly by law enforcement agencies and judicial police at state level and municipal police on arrest or during the first hours of custody. Impunity for torture - for acts committed during Mexico's dirty war in the 1960s, 70s and 80s as well as those perpetrated against criminal suspects today - remains the norm and raises serious concern that measures to combat torture have so far been insufficient to overcome many of the factors that make it a common phenomenon. 
The examination of Mexico’s report by the Committee at its 37th session in November 2006 will take place at the time the administration of the new president, to be elected on 2 July, takes office and Amnesty International considers that this review will provide an important opportunity for raising concerns about Mexico’s compliance with the Convention and the need to further strengthen measures to eradicate torture throughout the country.

Article 1: Inadequate definition of torture 

As the Mexican government states in its fourth periodic report to the Committee, there is specific legislation prohibiting torture by federal and state agents and in nearly all of Mexico’s 31 states.
 However, Amnesty International is concerned that the definition of torture is frequently insufficient in much of the legislation and in particular, that the federal law and most state laws maintain the requirement that the suffering caused be “serious”. As only those physical injuries that forensic doctors determine will take more than 15 days to recover are categorised as serious according to criminal codes, these cases are necessarily not considered torture. The organization is worried that as a result, this provision is often used to exclude or downgrade substantive cases of torture. Furthermore, these criteria almost invariably mean that psychological torture is not taken into account as there are no physical scars which could be used as a basis to assess the recovery period. 

Amnesty International is therefore concerned that legislation in many states is inadequate   and fails to meet internationally recognised definitions of torture in the Convention or the Inter-American Convention to Prevent and Punish Torture Moreover, the state of Guerrero has still not enacted legislation making torture a criminal offence (present legislation only empowers to state human rights commission to investigate complaints, but it is not authorised to bring criminal prosecutions).   
Article 2: Effective legislative, administrative, judicial or other measures to prevent acts of torture 
The Mexican government has acknowledged on occasions that torture is still used in Mexico. However, this has not been a consistent position as President Fox on a number of occasions has stated that torture is no longer practiced. This position appears to reflect a stance adopted by the federal government in relation to human rights violations in Mexico: that is to refer solely to federal agencies under the administration’s direct control, and to downplay the federal authorities’ role in ensuring the prevention and punishment of torture in Mexico’s 31 states and the Federal District. 

Amnesty International is concerned that a number of laws and practices continue to facilitate the use of torture against criminal suspects. The excessively broad definition of en flagrante detentions noted by the Committee’s 2003 report on Mexico remains in force and continues to facilitate arbitrary detentions, which context favours the occurrence of torture.
 Jurisprudence continues to grant greater evidential weight to the first statement made by a criminal suspect to a prosecutor over that of any subsequent statement, including that made to the judge. Defence lawyers are frequently not present during interrogation or even when a statement is signed by the accused. State-appointed lawyers frequently fail to defend their clients effectively, on occasions ignoring allegations of torture or ill-treatment.

The Mexican government and civil society made combating torture a priority in the Technical Cooperation Programme with the Office of the High Commissioner for Human Rights. This resulted in a number of training courses for lawyers and medical professionals. Subsequently, the Attorney General’s Office drew up a model medical procedure for documenting allegations of torture on the basis of the Manual on Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (the Istanbul Protocol). While Amnesty International recognises that this is an important advance on procedures previously employed, the organization is concerned that there has been no independent assessment of the implementation and impact of this new procedure, such as the number of State Prosecutor’s Offices that have adopted this system and the number of prosecutions for torture and ill-treatment that have been carried out following the use of this procedure. 

Furthermore, non-governmental human rights organizations have repeatedly expressed the concern that this procedure, which remains under the direct control of the Attorney General’s Office, is being used to disprove allegations of torture by the partial application of international standards, rather than as an impartial assessment of such allegations. Amnesty International believes that the fundamental issue that has repeatedly prevented the effective documentation and subsequent prosecution of torture is the lack of experienced medical professionals and the lack of impartiality of the investigating agency.
The packages of legal reforms proposed by the federal government to the criminal justice and police system have not been approved by Congress. These reforms contained some important elements, such as no longer granting probative value to a statement made to a public prosecutor. It seems unlikely that there will be any substantial progress in legislation under the present administration.  

Reports of rape and other forms of violence against women by non-state actors are common in Mexico. In Ciudad Juarez and Chihuahua, Amnesty International documented the systematic failure of the authorities over many years to prevent and punish the murder and abduction of women.
 Despite federal authorities recently identifying 177 representatives of the local Public Prosecutor’s office as possibly responsible for criminal or administrative offences of negligence in the original investigations, these officials have not been held to account by the state authorities.  The failure of many different authorities to put in place effective mechanisms to prevent and punish violence against women, or hold to account officials who fail to carry out their duties, violates the obligation to prevent and punish torture, even when the perpetrators may be non-state actors. 

The National Human Rights Programme launched by the government at the end of 2004 includes some planned action to combat torture, including training of professionals and actions by state governments to incorporate new procedures. However, Amnesty International is concerned that the programme did not include a clear mechanism for implementation and there is little information on advances made. Furthermore, it is unclear how or if the Programme will be taken up and reinforced by the next administration. 

Article 4: Torture as a criminal offence 
While torture is a recognised criminal offence in Mexico, except in Guerrero State, Amnesty International is worried that in the case of military officials, the law is not applied impartially. The Supreme Court continues to grant broad powers to the military justice system to investigate and try all complaints against military officials accused of all offences, including serious human rights violations. The lack of impartiality of the military justice system means that cases are not investigated effectively and victims are denied access to justice. Amnesty International has documented a number of cases of indigenous women reportedly raped by military officials over the last decade in the state of Guerrero, where the military jurisdiction has ensured impunity.
 Despite calls by international human rights bodies and Amnesty International to take steps to introduce reforms to ensure that all serious human rights violations are investigated and tried within the civilian judicial system, the Mexican government has not adopted such measures. 
Article 10: Prohibition of torture
There are signs of improvement in the training of officials on the prohibition of torture in many federal institutions, such as the Federal public prosecutors office. However, Amnesty International is concerned that the limited training measures that have been introduced have not been matched by an end to the de facto judicial incentives to use torture as an investigation technique or an improvement in accountability mechanisms to demonstrate that torture and ill-treatment will not be tolerated in practice. 

Article 11: Review of Procedures
Comprehensive procedures on interrogation, registration and treatment of prisoners have not been elaborated by the majority of law enforcement agencies or prosecutor’s offices. Amnesty International is concerned that the statement made to the public prosecutor remains the primary element in the preliminary enquiry. It is necessarily a verbatim transcription of the words of the defendant, whose words can be summarised and statements can still be pre-prepared for the defendant to sign. The defendant continues to remain in the custody of judicial police during this period. 

Article 12: Prompt and impartial investigation of allegations of torture

Allegations of torture remain frequently unreported due to the lack of faith of suspects in the police or prosecutors to investigate impartially. In 2003, Physicians for Human Rights Watch conducted a survey among doctors working for the federal and State Public Prosecutor’s Offices to assess the number of cases of torture they encountered.
 The survey concluded that approximately 50 per cent of doctors believed the torture of criminal suspects to be a serious problem. Nevertheless, there were hardly any investigations undertaken by the Public Prosecutor’s Offices into allegations torture and only a relatively small number of complaints investigated by the National or State human rights commissions When investigations were carried out, they resulted in virtually no charges or convictions.. 
Amnesty International considers that the mechanisms available for reporting complaints and subsequent investigations are deeply flawed and do not enjoy the confidence of victims. The organization is worried that mechanisms in many state jurisdictions are the weakest.

Article 13: The right to file a complaint
A survey by the a national academic institution, Centro de Investigación y Docencia Económicas (CIDE), among prisoners in three different states found that one in nine had reportedly made confessions through coercion, threats or beatings by the judicial police while in the custody of public prosecutor and judicial police.
 The survey also indicated the endemic failure by police, prosecutors and judges to uphold constitutional guarantees, such as the right to a defence lawyer, or be informed of one’s rights or the reason for one’s detention. Even when cases of allegations of torture were brought before the courts, the judge was absent for most hearings. Amnesty International is concerned that the failure to uphold vital due process rights gravely undermines the possibility for a victim to bring to justice allegations of torture.

The public prosecutor remains the only authority empowered to open criminal investigations. Amnesty International is preoccupied this means that even when a judge may consider that a suspect has been ill-treated, the decision to investigate will remain with the Public Prosecutor’s Office, the authority under whom the alleged torture or ill-treatment took place .
A defendant may file a complaint with the National or State Human Rights Commissions (depending on the jurisdiction) which have the authority to carry out a non-judicial investigation and recommend criminal investigations. However, the quality of the work of these Commissions varies greatly. Some of them show independence and determination to investigate complaints and support victims who have suffered abuses by executive authorities. However, many others are very compliant toward their local authorities and will rarely issue strong recommendations. Many Commissions prefer to define torture as grievous bodily harm and avoid conflict with the authorities. Many Commissions prefer to reach agreements between the victim and the institution responsible. But often, these agreements are subsequently not monitored by the Commission and the authority fails to comply with its commitments. Amnesty International is concerned by the low level of compliance by many authorities with a Commission’s recommendations, when they exist, and by the failure of most Commissions to carry out a systematic follow-up of their recommendations to assess how effectively they have been implemented.

Amnesty International is also concerned that an agreement or recommendation issued by a Commission will frequently only amount to a requirement that an investigation is undertaken by the authority responsible and a criminal investigation is carried out by the Prosecutor’s Office. However, these enquiries will often conclude that there is insufficient evidence to proceed against the accused. Despite this, many Commissions consider that the recommendation has been complied with. The Mexican government frequently uses the number of recommendations issued by the CNDH against federal institutions for assessing the level of human rights violations in the country. However, the cases received by the CNDH are very limited and generally only refer to federal authorities. Furthermore, they provide no indication of the number of prosecutions carried out or suspects convicted of human rights violations. Amnesty International is therefore alarmed that impunity for human rights violations, including torture, remains the norm in Mexico.

Article 14: The right to redress
Legislation has been introduced to extend the right to compensation for victims of abuses committed by state agents, as the Mexican government noted in its submission. However, because a victim faces great obstacles to prove he/she has been tortured, this legislation remains largely inoperative. Furthermore, it is not clear how far state legislatures have altered their standards for granting compensation for abuses by state officials in line with changes at federal level
Article 15: Inadmissibility of evidence gained through torture 
Jurisprudence applied by courts throughout Mexico continues to encourage judges to reject allegations of torture and accept confessions reportedly extracted under torture, particularly the rule that grants statements made to the prosecutor greater probative value than any subsequent statement. While a conviction cannot be secured solely on the grounds of a confession, jurisprudence allows a confession to stand as evidence if there is any other evidence that supports the version of events in the confession.. An allegation of torture by a defendant is very unlikely to lead the judge to order a separate enquiry to establish if torture occurred and assess the admissibility of the evidence. In most cases, the judge will weigh the evidence of torture at the same time as considering the merits of the case against the suspect. Judicial precedents also allow judges to determine that a suspect’s retraction of an earlier statement is invalid, on the grounds that this is an inevitably defensive strategy encouraged defence council; to demand that a defendant prove that a particular official is responsible for causing a particular injury before questioning the admissibility of a statement; to grant probative value to those parts of a statement that coincide with the prosecution’s case and dismiss the parts which contradict it. 

As a result, Amnesty International is very concerned that despite the prohibition on evidence or confessions gathered under torture, jurisprudence does not protect the presumption of innocence of an accused and sets a very high standard of proof for a defendant to demonstrate that the confession was coerced. Therefore, torture-tainted confessions are still accepted as evidence and defendants face major obstacles to bring to justice those responsible for their torture. 

Article 16: Cruel, inhuman or degrading treatment or punishments which do not amount to torture
Criminal offences such as wounding and abuse of power exist in federal and state criminal codes. Codes regulating the responsibilities of public servants also set out criminal and administrative responsibilities for failing to carry out the duties set out in law. These provisions may be used to investigate and punish acts of ill-treatment by officials. However, Amnesty International is concerned that such norms do not necessarily cover all acts of cruel, inhuman or degrading treatment. Furthermore, acts that should be investigated as torture are frequently categorised by investigative authorities - whether internal disciplinary proceedings, criminal investigations or enquiries by state human rights Commissions - as ill-treatment, which entails less severe punishments and reduces the possibilities for compensation. 
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