[image: image1.jpg]sAMlRAnm

s
SAMLAISNEOVOSTO
SAMI COUNCIL

COI03 CAAMOB





TO THE HUMAN RIGHTS COMMITTEE

Observations by the Saami Council with regard to Finland’s 6th Periodic Report to the Committee 

A.  Briefly about the Sámi people and the Saami Council
1.
Traditionally, the Sámi people enjoyed a nomadic lifestyle, with hunting, fishing and gathering as main livelihoods.  Later, several Sámi communities took up semi-nomadic reindeer husbandry, while others complimented their traditional livelihoods with farming.  Yet others maintained and developed hunting and fishing as their main livelihood.  Still today, reindeer husbandry remains the most important of the Sámi traditional livelihoods, constituting the backbone of the Sámi culture, complemented by fishing, hunting and Sámi handicraft.  The Sámi people inhabited, and had established its own society in its traditional territory - covering what today constitutes northern Finland, Norway, Sweden as well as the Kola Peninsula in the Russian Federation - well before present day states drew their borders across the Sámi territory.  The Sámi people is hence indigenous to its traditional territory, something Finland also recognizes.

2.
The Saami Council, established in 1953, is a non-governmental organization with consultative status with the Economic and Social Council and the International Labour Organization.  It is also a Permanent Participant to the Arctic Council.

B. Article 1 - The Sámi people’s right to self-determination
Generally

3. 
The Human Rights Committee (hereinafter the “Committee”) has repeatedly requested States with Sámi population to report on what measures they have taken to implement the Sámi people’s right to self-determination, for instance in its last concluding observations on Finland.
  Sweden has responded to similar requests by the Committee, and has reported relatively extensively on Sámi self-determination in its most recent report to the Committee (as well as in its latest report to the Committee on Economic, Social and Cultural Rights).  Finland has, however, so far ignored the Committee’s recommendations, as well as similar recommendations by the Committee on the Elimination of Racial Discrimination (hereinafter the “CERD Committee”), which in its most recent concluding observation on Finland expressed concern that the Sámi parliament still has very limited decision-making power.
  Finland’s inaction can perhaps be explained with the lack of progress on this issue.  Finland has made essentially no efforts to further the implementation of the Sámi people’s right to self-determination since its last report to the Committee.  
4.
As is clear from Finland’s replies to the list of issues paras. 171-184, Finland seeks to reduce the Sámi people’s right to self-determination to a mere right to participate in policymaking and planning.  Section 9 of the Saami Parliament Act merely offers the Sámi a right to be involved in negotiations concerning issues that may directly and in a specific way affect the status of the Sámi as an indigenous people.  To make matters worse, this right is in reality understood as a right only to be heard, and that usually at a very late stage of the process, at a tie when it is in practical terms very difficult, essentially impossible, to influence the outcome of the decision-making. And in any event, if no agreement is reached, Sámi concerns are not taken into account.
5.
Finland has recently initiated a process to diminish the Sámi people’s right to self-determination.  In para. 171 in its replies to the list of issues, Finland reports how it intends to amend the legislation pertaining to Metsähallitus (the Finnish Forest and Park Service).  It is reported that under the new proposed legislation, Metsähallitus, a Finnsh institution – rather than the Sámi parliament – will be responsible for managing Sámi reindeer herding, hunting and fishing in the Sámi Homeland.  In other words, rather than seeking to advance Sámi self-determination, Finland is now taking permanent measures to ensure that Finnish institutions decide over matters of fundamental importance to the Sámi people, culture and way of life. (Finland’s replies to the list of issues with regard to the Mining and Water Acts etc. in paras. 175-184 are dealt with below, as they relate more to the right to culture pursuant to Article 27 of the Covenant.)

Proposed draft recommendation for the Committee’s consideration

a. 
The Committee reiterates its recommendation that Finland take measures to advance the implementation of the Sámi people’s right to self-determination pursuant to Article 1 of the Covenant through the Sámi people’s own representative institutions such as the Sámi parliament, and not through Finnish institutions, such as Metsähallitus, and reports back to the Committee as to what measures the State Party has taken to further this right.
Particularly on Finland’s failure to respect the Sámi people’s right to determine membership of its own group
6.
In four rulings delivered on 26 September 2011, the Finnish Supreme Administrative Court overruled the Sámi Parliament’s Election Board’s decision not to add four applicant individuals to the electoral register of the Sámi parliament.  The Sámi Parliament Act (hereinafter the “SPA”) Section 3 defines a Sámi as follows: 

“For the purposes of this Act, a Sámi means a person who considers himself as Sámi, provided: 

1) That he himself or at least one of his parents or grandparents has learnt Sámi as his first language; 

2) That he is a descendant of a person who has been entered in a land, taxation or population register as a mountain, forest or fishing Lapp; or 

3) That at least one of his parents has or could have been registered as an elector for an election to the Sámi delegation or the Sámi Parliament.”

Clearly, pursuant to Section 3 of the SPA, to qualify as Sámi, an individual must both meet the subjective criterion in the chapeau, and the objective criteria in examples 1)-3).  Moreover, a previous precedent (1999:55) renders it clear that the descendant criterion in Section 3.2 is only relevant for a maximum of four generations.  
7.
Overruling the decision by the Sámi Parliament, the Supreme Administrative Court disregarded the wording of the SPA Section 3.  As to the language-criterion in Section 3.1, the Court claimed that due to alleged difficulties associated with providing reliable evidence of language skills, the objective language-criterion must be interpreted against the backdrop of the subjective self-identification criterion in the chapeau.  The Court further disregarded the previous precedent narrowing the objective descendant-criterion contained in SPA Section 3.2 down to four generations, by claiming that evidence of an ancestor entered into a Lapp register as far back as 1763 still indicates Sáminess.  According to the Court, a more than 200 year old entry in a Lapp register can be significant for an individual self-identifying as Sámi and should be considered in an overall assessment of the matter, i.e. when contemplating whether the language criterion is fulfilled.  In other words, rather than consider the subjective and objective criteria separately, as the SPA requires, the Court viewed the criteria in light of one another.  As a consequence, albeit failing to meet any of the objective criteria, an applicant could nonetheless qualify as Sámi based on an overall assessment, according to the Court.  In this overall assessment, the Court gave weight to the applicants’ subjective claims of “living the Sámi way in accordance with Sámi traditions”, although pursuant to Section 3, these are not relevant circumstances.  In sum, the Court ruled that an individual constitute a Sámi if claiming to be a such, and being able to either point to one single entry of an ancestor in a Lapp register, dating back as far as 1763, or refer to any kind of association with the Sámi language, even if not substantiated by objective evidence.  Moreover, even if the overall assessment does still not result in an applicant qualifying as Sámi, according to the Court, an applicant’s testimony of her/his “Sáminess” can give a final push over the threshold. 

8.
As mentioned, SPA Section 3 is clearly drafted in a manner requiring that the subjective and objective criteria are evaluated independent of one another.  The provision does not allow for the overall assessment employed by the Supreme Administrative Court.  Particularly troublesome is the weight the Court places on the subjective self-identification criterion and the applicants’ own testimony of their “Sáminess”, in combination with the lax attitude the Court takes towards the objective language-criterion.  As a consequence, in essence, as long as a person points to one single ancestor being registered as Lapp in any register dating back to 1763, and claim to self-identify as Sámi, she/he is considered a Sámi by the Court.  A person need not even claim to conform with the objective criterion set out in Section 3.1.  Submission of a much looser association to the Sámi language is sufficient, according to the Court.      

9.
The weight the Supreme Administrative Court gives to persons’ claims of living Sámi way of life makes no sense.  Only a Sámi person knows what a Sámi way of life is.  Sámi life is – per definition – such identified as Sámi by those that are Sámi.  Testimony on what are Sámi traditions etc. can only have value after it has been determined that the person who testifies is indeed Sámi.  Until that point, such testimonies are pure speculations.  This is the reason why the Sámi definition must be crafted in an exact and objective manner.  One must have precise criteria of who belongs to the Sámi group before one can determine what is Sámi life and traditions.  To accept testimony on what “Sáminess” is from the very person who’s “Sáminess” the Court is supposed to evaluate amounts to placing the cart before the horse.
10. 
The Supreme Administrative Court’s rulings open up the electoral register to the Sámi parliament to a large number of Finnish persons, including to the vast majority of the population of Northern Finland.  The Sámi parliament has pointed to that 237 applicants to the Sámi parliament electoral register have relied on one single descendant registered as a Lapp in the 1763 land register.  That particular register included 424 individuals.  Thus, theoretically at least 237 x 424 = 100,488 individuals can claim status as Sámi based on the 1763 Lapp register alone.  Similarly, in 1999, 244 persons relied on one single entry in the 1825 Lapp register, which contained 127 persons registered as Lapp.  Hence, at least 244 x 127 = 30,988 persons can claim legal status as Sámi based on that register alone.  In sum, not strictly applying the four generation limitation opens up the Sámi parliament electoral register to hundreds of thousands of individuals whereof most clearly are Finns and not Sámi, as the only additional criterion they need to fulfill is a claim of (i) self-identification, and (ii) some kind of association with the Sámi language.  In other words, the Supreme Administrative Court essentially concludes that there is no such thing as a distinct Sámi population in Finland.  Rather, according to the Court, potentially more or less the entire population in northern Finland is as much Sámi as the Sámi population, which before was recognized as a distinct ethnic/cultural group.  Presently, 5483 individuals are registered in the Sámi Parliament electoral register.  Hence, it only takes a smaller portion of those hundreds of thousands eligible to register following the ruling by the Supreme Administrative Cour for the Sámi to lose control over our own parliament.  Once the Sámi lose control over the body supposed to govern our cultural autonomy, the Sámi culture is in imminent danger.  There is an apparent risk of assimilation of the Sámi population into the majority Finnish population.
11.
In its most recent concluding observations on Finland, the CERD Committee expressed concern over that the Sámi definition adopted by the Finnish Supreme Administrative Court gives insufficient weight to the Sámi people’s right to self-determination, as reflected in the United Nations Declaration on the Rights of Indigenous Peoples (art. 3), in particular their right to determine their own identity or membership in accordance with their customs and traditions (art. 33), as well as their right not to be subjected to forced assimilation or destruction of their culture (art. 8).  The CERD Committee recommends that, in defining who is eligible to vote for Members of the Sámi Parliament, the State party should accord due weight to the rights of the Sámi people to self-determination, including their right to determine membership of their group, and that the Sámi must not to be subjected to forced assimilation.

Proposed draft recommendation for the Committee’s consideration

b. 
The Committee recommends that Finland amends the Sámi Parliament Act Section 3, prior to the election to the Sámi parliament in 2015, in a manner allowing the Sámi to determine the membership of its own group.  
C. Article 27 - The Sámi people’s right to land and natural resources, including to its traditional livelihoods

Reindeer husbandry as a sole right of the Sámi
12.
Unlike Norway and Sweden, Finland does not protect reindeer husbandry a sole livelihood of the Sámi.  The failure to do so risks resulting in assimilation as well.  As the Committee is aware, in a ruling of 2 November 2011, the Finnish Supreme Administrative Court upheld a decision by Ivalo reindeer co-operative as legal under the Finnish Reindeer Herding Act (hereinafter the “RHA”).  According to the co-operative’s decision, almost the entire herd of four Sámi reindeer herders in the Nellim area should be forcefully slaughtered.  If executed, the Sámi reindeer herders would be forced out of their traditional livelihood, the basis for their cultural identity.  

13.
The situation in Nellim is a direct result of that Finland fails to protect reindeer husbandry as a distinct Sámi livelihood.  To make matters worse, the RHA fails to distinguish between Finnish reindeer farming and traditional Sámi reindeer husbandry.  Finnish reindeer farms can slaughter more reindeer compared to Sámi traditional reindeer herders, as farmers keep their reindeer fenced e.g. resulting in less losses to predators.  The Ivalo reindeer co-operative has decided how many reindeer each reindeer owner shall slaughter each year based on what is common to Finnish reindeer farming.  For the Sámi Nellim group, it is impossible to slaughter the amount of reindeer decided by the farmers, as doing so would eliminate their herds.  Now, the Ivalo reindeer co-operative has decided that the Nellim Group has over the years amassed a “slaughter debt” entailing that almost their entire herd should be forcefully slaughtered.  The decision is possible as the Ivalo reindeer co-operative has a majority of Finnish reindeer farmers, and since the RHA proclaims that decisions in reindeer co-operative are made based on majority rule, regardless of the ethnic composition of the co-operative.

14.
The point here is not to raise the specific Nellim situation, as it is already before the Committee’s consideration.  What is relevant for the present purposes is that the Nellim Case illustrates the underlying problem, as also noted by the CERD Committee.
  As mentioned, the absurd situation in Nellim is possible due first and foremost to the fact that Finland fails to protect reindeer husbandry as a distinct Sámi livelihood, but also because the RHA fails to distinguish between Finnish reindeer farming and Sámi reindeer husbandry.  This risks result in assimilation of the Sámi into the Finnish society as well.
Proposed draft recommendation for the Committee’s consideration

c. 
The Committee recommends that Finland takes measures to render reindeer husbandry an exclusive livelihood of the Sámi, in order to protect the Sámi culture in keeping with the Covenant Article 27.
Finland’s failure to settle outstanding Sámi land rights issues results in imminent threats to Sámi traditional livelihoods and other land based cultural activities
15.
The Committee
 and other treaty bodies
 have again and again directed criticism towards Finland for its failure to settle outstanding Sámi land rights issues.  Finland’s response to this criticism has constantly been the same; references to various commissions, surveys etc. that have been doomed to fail from the outset due to a lack of genuine interest on Finland’s behalf to settle the Sámi land rights issue.  This is true also for the report that the Committee now has in front of it, as is clear from paras. 50-54 of the report.  
16.
While Finland keeps avoiding addressing the Sámi land rights issues, it nonetheless allows competing activities to consume the Sámi traditional territory piece by piece.  For example, Metsähallitus’ (The Finnish Forest and Park Service) business unit Laatumaa which specialises in land plot sales, offers an extensive selection of plots for holiday homes, and wilderness cabins in the Sámi Homeland
, destroying Sámi herding, hunting and fishing grounds.  Moreover, deforestation, mining activities etc. are allowed to consume Sámi traditional lands at increasing speed, irrespective of what Finland presents in paras. 171-184 of the replies to the list of issues.  If the Committee continues to allow Finland to avoid taking real action by referring to committees, surveys etc., Sámi reindeer herders and other Sámi individuals involved in land based cultural activities will be forced out of their traditional livelihoods, in stark violation of Article 27 of the Covenant. 
17.
Moreover, most of the legislative measures concerning Sámi traditional livelihoods referred to are provided for all local residents in the Sámi Homeland Region, Sámi and Finns alike.  There are no specific legislation protecting Sámi livelihoods as such and to ensure their existence in the future as the basis for the whole Sámi culture.  The failure to treat the Sámi culture as distinct culture can result in imminent threats to the Sámi cultural identity, as the Nellim Case illustrates. 

18. 
The Special Rapporteur on the Rights of Indigenous Peoples, in his report on the Sámi people, concludes that “for the Sámi people … securing rights over land and natural resources is … a prerequisite for [them] to be able to continue to exist as a distinct people.” He further calls on Finland to “step up its effort to clarify and legally protect Sámi rights to land and resources.  In particular, Finland should ensure special protection for Sámi reindeer husbandry, given the centrality of this means of livelihood to the culture and heritage of the Sámi people.”

Proposed draft recommendations for the Committee’s consideration

d.
The Committee recommends that Finland enacts legislation and take other effective measures ensuring respect for Sámi communities’ right to consent or not consent prior to natural resource extraction in their traditional territories, and that the State party further ensures that the protection of Sámi rights to land and natural resources prevails over commercial and economic interests.

e.
The Committee recommends that Finland halts industrial activities, as well as any other action that might adversely prejudice settlement of the issue of Sámi land rights, such as land plot sales, in the Sámi traditional areas until Sámi communities’ rights to control such areas have been ascertained.
Sámi inland fishing

19. 
As mentioned, fishing has been an important livelihood of the Sámi and an integral part of our culture since time immemorial.  To parts of the Sámi society, inland fishing, in combination with a number of other small-scale resource uses, such as hunting, gathering and small scale farming, offer sufficient subsistence, and hence constitute their traditional livelihood.  For instance, river salmon fishing is essential to local Sámi cultures, the local Sámi way of living and to the local Sámi food security in parts of the Sámi territory. 

20.
Sámi traditional salmon fishing is threatened in various parts of the Sámi areas, but in a Finnish context, the situation is particularly alarming in the Deatnu (Tana/Teno) River area.  The Deatnu River runs across the border between Norway and Finland.  Finnish national regulation and border agreements with Norway regulate fishing rights in the Deatnu River.  Both national legislation and the border agreement fail to recognize that the Sámi have established particular rights to fishing in the Deatnu River since time immemorial.  The regulation awards fishing permits without distinguishing between Sámi and Finnish persons, thus marginalizing the local Sámi population and preventing it from pursuing its traditional livelihood. 
Proposed draft recommendations for the Committee’s consideration

f. 
The Committee recommends that Finland amends its national regulation to recognize that the local Sámi population has established particular rights to salmon fishing in the Deatnu River, and that these rights are respected also in any border agreements between Norway and Finland regarding fishing regulations in the Deatnu River. Border agreements must also respect the fact that the Sámi live on both sides of the border, and are one people.
Sámi handicraft

21. 
Sámi handicraft is an essential part of the Sámi culture, carrying and manifesting Sámi values and providing knowledge on internal codes of the Sámi people.  Sámi handicraft, as a livelihood or as a visible manifestation of Sámi culture, has no special protection in the Finnish legislation.  Neither does it benefit from any special economical or administrative support systems.  Sámi handicraftsmen/artisans doubt the future of Sámi handicraft as a traditional Sámi livelihood in Finland. This has led to a situation where less Sámi, especially youth, consider Sámi handicraft a means of subsistence.  
22. 
Traditional Sámi handicraft is in a vulnerable situation also due to it being ruthlessly utilized by the Finnish tourism industry, in complete contradiction of Sámi traditions and customary norms.  The Rovaniemi area in the northern Finland hosts a large tourism industry which has incorporated many of the most prominent features of the Sámi culture into its concept.  Most often, Sámi cultural elements are displayed in a non-authentic way.  The consequences of this misrepresentation are detrimental.  The Sámi traditional dress, the gákti, is of great cultural importance to Sámi and is mainly used for weddings, funerals, confirmations and other cultural events.  This cultural element which is part of the Sámi traditional handicraft is also being utilized by the Finnish tourism industry, often in derogatory or otherwise offensive manners.  Whether a use causes harm or not must be judged against the cultural parameters of the people whose creativity is being used.  To illustrate, Finnish tourist guides regularly welcome visitors at the airport in costumes intended to resemble the Sámi traditional dress.  Finnish actors post as Sámi in fake “Sámi villages”.  The Sámi are generally cast as dirty, drunk and half-witted.  This practice has resulted in the Sámi youth in the area avoiding using their traditional dress in an attempt not to be mistaken for tourist guides or stereotypes.  Also in other ways, they hide their cultural background.  It is easier to simply blend in with the Finnish population. Clearly, such uses of the Sámi culture constitute a threat to the collective Sámi cultural identity, and amounts to a violation of Article 27 of the Covenant.

23. 
The Sámi have the right to be free from utilization of our cultural elements that seriously harms our collective and individual cultural identities and that negatively impacts on Sámi handicraft as a livelihood.  Reference can here be made to the UN Declaration on the Rights of Indigenous Peoples Articles 31.1, 31.2 and 11. 

Proposed draft recommendation for the Committee’s consideration

g.
The Committee recommends that Finland takes effective measures, including through legislation, in cooperation with the Sámi people, to protect Sámi handicraft, traditional dresses and other Sámi traditional cultural expressions, from use by non-members, and to enable the Sámi to maintain and develop Sámi handicraft as a distinct livelihood, if necessary through providing financial means. 

D. ILO Convention No. 169 on Indigenous and Tribal Peoples in Independent Countries
24.
When appearing before the Human Rights Council’s Universal Periodic Review on 23-24 May 2012, Finland officially declared that a recommendation to “ratify ILO Convention No. 169 within the term of the present government administration” (which is in 2015) enjoys the support by Finland.
  The Saami Council commends Finland for the pledge to ratify ILO Convention No. 169 by the year 2015. 
Proposed draft recommendations for the Committee’s consideration

h.
The Committee recommends that State party continues the adoption process of revitalization programme of Sámi languages and also introduces, and provide adequate financing for it. 
E. Educational matters

25.
In Finland, no legislation or policy guarantees education in the Sámi language outside the defined Sámi Homeland area.  About 70 % of Sámi children under the age of ten reside outside the Sámi Homeland area, and thus lack the possibility of being provided education in the Sámi language.  That is the case, although the Finnish Constitution guarantees the right to education in the Sámi language to all Sámi children in Finland, regardless of residency.  Similarly, the Day Care Act (875/1981) obliges municipalities in all of Finland to provide day care services on the Sámi language.
Proposed draft recommendations for the Committee’s consideration
i. 
The Committee recommends that the State party guarantee education in the Sámi language in the whole of Finland.
j.

The Committee recommends that State party continues the adoption process of revitalization programme of Sámi languages and also introduces, and provide adequate financing for it.  
Yours Sincerely,

Áile Javo
President of the Saami Council
For questions and further information, please contact Mattias Åhrén, Head of the Saami Council’s Human Rights Unit, +47 47 37 91 61, or mattias.ahren@saamicouncil.net
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