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Mr. Chairman,


Thank you very much for inviting me to address this session and respond to the various questions and comments made by the members of this Committee on Friday.

2.
At the outset, may I state that there appears to be a misconception that it is our position that there is no caste-based discrimination in India.  This is clearly not the case. Our country is deeply conscious of and concerned about caste-based discrimination and is fully committed to tackle this at every level. Our Constitution has abolished untouchability and we have explicit and elaborate provisions to address caste-based discrimination. We have a full-fledged Ministry in the Central Government to look after action in this area. Our point really is that these issues need to be and are being addressed by our country at its level and discussed under appropriate multilateral human rights instruments, which, please allow me to reiterate, does not include this Convention, which is specific to racial discrimination.

3.
I have listened very attentively to what has been said by the Country Rapporteur on the legal position regarding inclusion of caste in the mandate of CERD and this Committee.

4.
I am very glad that there is a clear acknowledgement that this Committee agrees that caste is not race, and that the Country Rapporteur has accepted that the ordinary meaning of “race” does not include caste. We consider this to be a significant advance.
5.
The Country Rapporteur bases his argument, in relation to caste and racial discrimination, on two premises; one, the travaux preparatoire and, two, intention.  I propose to deal with both of them now. 

6.
Mr. Chairman, my first reference relates to the adoption of Article 1, paragraph 1. 

7.
The Proposed amendment L.1216 was introduced by Mr. K C Pant at the 1299th Meeting on 11 October 1965. Introducing his delegation’s amendments (A/C.3/L.1216) he (Mr. Pant) explained that the first one (the amendment that introduced the term “descent”), relating to Article I, was intended to meet the objections raised by many delegations to the words “national origin”.


8.
Following its introduction during the 1299th Meeting, the proposal was further considered during the 1304th Meeting on 14th October 1965 and the 1306th Meeting on 15th October 1965 and I quote from the summary records maintained by the UN: 

Consideration at the 1304th Meeting (14th October 1965) 

9.
Mr. Combal of France said that it was not surprising that the term “national origin” had given rise to difficulties, since it could be interpreted in two entirely different ways. He stated that his delegation would prefer to find a different way of defining the notion, which it was sought to include in article 1, and the first Indian amendment represented an interesting approach. He hoped that the sponsors of the various amendments would be able to agree on a text that would eliminate the ambiguity involved in the use of the word “national”. 

 10.
Mr. Saksena from India stated that the difficulty confronting the Committee in connection with Article I was the lack of agreement on the meaning of the word “national”, which had been included in the text of Article I as drafted by the Sub-Commission on Prevention of Discrimination and Protection of Minorities, subject, however, to the qualification contained in draft article VIII (E/3873, para 242) subsequently deleted by the Commission on Human Rights.  His delegation had submitted in amendment (A/C.3/L 1216) in an attempt to overcome the difficulty, but it agreed that an attempt should be made to find a formulation acceptable to the largest possible number of delegations.   

11.
Miss Willis from the United States (L.1212) clarified that national origin differed from nationality in that national origin related to the past – the previous nationality or geographical region of the individual or of his ancestors – while nationality related to present status  

12.
Miss Aguta from Nigeria  supported the first Indian amendment (L.1216), which avoided the word “national”, and the six-Power amendment (L.12240, which provided for a distinction between citizens and non-citizens. 

Consideration at 1306th Meeting (15th October 1965)

13.
Mr. Lamptey from Ghana: His delegation supported the Indian formulation of Article 1, paragraph 1(L.1216), with the term “national origin” incorporated in it, and the addition of a new paragraph 2 as proposed in  the six-Power amendment (L.1224). He had strong objections to the French and United States proposal (L.1212) because its explanation of “national origin” was too sketchy. Nor did he agree with the view that the term “nationality” had a universally accepted meaning; a reading of Soviet literature on the nationality question showed that not to be so. At the 1304th meeting, the US Representative had referred to the notions of ancestry and previous nationality; they seemed to him to be adequately represented by “descent” and “place of origin” in the Indian proposal. 

14.
The above examination of the travaux preparatoire relating to the adoption of Article 1, paragraph 1, clearly indicate that “caste” was never an issue contemplated by the drafters of the Convention, and that the term “descent” was introduced to clarify the term “national origin”. 

Mr. Chairman, 

15.
References have been made to the travaux preparatoire to support a conclusion that the delegation of India itself sought, during the negotiations on the Draft Convention, to include a reference to caste as a basis of racial discrimination in the Convention. I submit this proceeds on a complete misunderstanding and misconception of the proceedings. In this context, a reading of the following relevant excerpts would be instructive. 

 (1304th meeting – 14 October 1965) 
16.
Mr. Saksena noted that the Commission on Human Rights and the Third Committee were generally agreed that the purpose of the draft International Convention was to eliminate all forms of racial discrimination which might exist between the inhabitants of a given State; no delegation had suggested that the rights guaranteed and the duties imposed under national constitutions should be extended to aliens.  The difficulty confronting the Committee in connection with Article I was the lack of agreement on the meaning of the word “national”, which had been included in the text of Article I as drafted by the Sub-Commission on Prevention of Discrimination and Protection of Minorities, subject, however, to the qualification contained in draft article VIII (E/3873, para 242) subsequently deleted by the Commission on Human Rights.  His delegation had submitted an amendment (A/C.3/L 1216) in an attempt to overcome the difficulty, but it agreed that an attempt should be made to find a formulation acceptable to the largest possible number of delegations.   


17.
While appreciating the motives and purposes underlying the first amendment submitted by Mauritania, Nigeria and Uganda (A/C.3/L.1225) his delegation understood the word “privileges” to mean the existence of special rights for some particular section of the community, and denial of the same to others.  In legal terms, “privilege” was the negation of equality before law.  Therefore, the word “under-privileged” would be inappropriate in a legal document such as the one before the Committee.  The situation in India was that the “scheduled castes”, to whom article I, paragraph 2, would apply, were not under-privileged, as like any other citizen they enjoyed equality before law.   In addition, they had been granted some extra facilities, such as in the field of education, for the purpose of securing their adequate development and for leveling of the social order.     

 (1306th meeting – 15 October 1965)  

18.
Mr. Saksena said he failed to see how the word “under-developed” in article I, paragraph 2, could be considered a reflection on anyone’s inherent qualities; it merely described those who through deprivation had been unable to develop their innate potentialities.   However, in deference to the feelings of others, he would not insist on the retention of the word.  Unfortunately, the word “underprivileged” was not a satisfactory substitute.   


19.
Paragraph 2 of the article had been included in the draft Convention in order to provide for special and temporary measures to help certain groups of people, including one in his country, who, though of the same racial stock and ethnic origin as their fellow citizens, had for centuries been relegated by the caste system to a miserable and downtrodden condition.  While it was true that the members of that group had been underprivileged in the sense that they had been denied the rights and privileges enjoyed by others, they had also been under-developed, not because of any lack within themselves, but because they had for centuries been denied those advantages that were essential for the full development of the human personality.   When India had gained its independence in 1947, it had set about removing that social canker.  It had given the members of that group complete equality before the law and had passed constitutional and legal enactments to do away with all social and legal barriers to their advancement.   That had not been sufficient, however, and they had also been given special rights with a view to raising their educational, social and economic status.    


20.
The word “underprivileged” meant one thing in a sociological context, but something quite different in a legal context.   It raised legal difficulties for his delegation because the Indian Constitution had abolished all privileges and titles.   The special rights granted to members of the group he had mentioned had not been privileges but measures of protection.   That was why his delegation could not accept the word “underprivileged”.    

21.
In order to solve the difficulty, he proposed that the words “development or protection of certain under-developed racial groups or individual belonging to them” in article I, paragraph 2, and in article II, paragraph 2, should be replaced by “advancement of certain racial or ethnic groups or individuals needing such protection as may be necessary”.  

22.
The foregoing extracts from the travaux preparatoire contain the only available references to caste, which is referred to twice by solely the Indian delegation. It is apparently the basis for the Country Rapporteur’s claim supported by some members of the Committee that the Indian delegation had itself sought to include the reference to caste in the Convention. 

23.
This is an incorrect assertion and allow me to explain why. I have already mentioned earlier that during the travaux preparatoire on the definition and scope of racial discrimination no reference was made to caste. The other debate focused not on Article I but on Article I (2) which provided for exceptions.
24.
In the debate on 14 October 1965 at the 1304th meeting the discussion was about providing exceptions to the general rule prohibiting racial discrimination. The first exception related to distinctions that governments could make between citizens and non-citizens (Article 1 (2) of the Convention as eventually agreed reads as follows – “This Convention shall not apply to distinctions ….made by a State Party …between citizens and non-citizens). 

25.
Hence the reference by Mr. Saxena that “the purpose of the draft International Convention was to eliminate all forms of racial discrimination which might exist between the inhabitants (not nationals) of a given State”; and that “no delegation had suggested that the rights guaranteed and the duties imposed under national constitutions should be extended to aliens”. Thus, a situation was envisaged where there could be “alien inhabitants” i.e. belonging to a different race from that of the nationals of a Member State and who could be denied certain rights accruing to nationals of that State.

26.
The second exception debated was special measures in favour of “under-privileged” groups as proposed by some delegations or “under-developed” groups as preferred by the Indian delegate (subsequently not this but another formulation suggested by the Indian delegation was used). It is in this context that the first reference is made to the term “Scheduled Castes” by the Indian delegate who pointed out that they had been granted equal rights under the Constitution and were thus not under-privileged but had to be extended preferential treatment to address their under-development. 

27.
Hence the following record of the Indian delegation’s position that “The situation in India was that the “Scheduled Castes”, to whom article I, paragraph 2, would apply, were not under-privileged, as like any other citizen they enjoyed equality before law.   In addition, they had been granted some extra facilities, such as in the field of education, for the purpose of securing their adequate development and for leveling of the social order”.  Article 1, paragraph 2 referred to by the Indian delegate eventually became Article 1 (4) of the Convention which provides that special measures for the enjoyment of human rights and fundamental freedoms by such sections of society would not constitute racial discrimination.     
28.
The second reference to caste was made on 15 October 1965 at the 1306th meeting when the debate on exceptions to the general rule prohibiting racial discrimination continued. It is extremely significant that in this reference the Indian delegate explicitly refers to “certain groups of people”(viz. the Scheduled Castes) who had been discriminated against by the “caste system” were of the “same racial stock and ethnic origin as their fellow citizens”. Mr. Saxena’s speeches, far from advancing the argument of the Country Rapporteur infact demolish them. When Mr. Saxena referred to the Caste System, he was not dealing with the definition of racial discrimination. He was clear in his mind and in his speech that Scheduled Castes were of the same racial stock and ethnic origin as their fellow citizens. It is not just a question of picking words out of context. Words should not be distorted and the meaning mutilated.
29.
Mr. Saxena’s concerns to protect measures for the Scheduled Caste are reflected in the suggested words “or individuals needing such protection as may be necessary”. 
30.
It is thus clear that the reference to Scheduled Castes by the Indian Delegation during the Travaux Preparatoire of 1965 was for the limited purpose of protecting, in a future scenario, the constitutionally sanctioned special measures of 1950 for the historically disadvantaged Scheduled Castes. It had no relation to the definition of racial discrimination nor did it have anything to do with the word ‘descent’. On the contrary, Mr. Saxena’s assertion that Scheduled Castes are of the same racial stock and ethnic origin as their fellow citizens puts the position beyond doubt or argument. 
31.
I now turn to the aspect of intent. Allow me also to state that apart from India, it was very unlikely that any other country was interested in the issue of caste. We are quite clear that we had no intention to refer to caste under the rubric of descent as our understanding of the expression was and is clear and has been explained by reference to the debates in our Constituent Assembly.  We find it totally unacceptable to be told what our intention allegedly was when we are clear that it was not so and what is even more unacceptable, and indeed, preposterous, that this meaning should be held up as being the intention of the other participants also without an iota of evidence in this behalf. 

32.
The Country Rapporteur has further referred to Article 31 (4) of the Vienna Convention to assert that the term ‘descent’ as used in Article 1 (1) has a special meaning and that it must be taken as including caste-based discrimination. Mr. Chairman, when the parties to a treaty intended a term to have a special or technical meaning, such meaning would normally appear from the context. As stated above, the examination of the travaux preparatoire does not indicate any intention of the parties to accord a special meaning to the term ‘descent’ to include ‘caste’. The position has been well settled by international courts and was stated by the PCIJ in the legal status of Eastern Greenland Case as follows: “if it is alleged by one of the parties that some unusual or exceptional meaning is to be attributed to it, it lies on that party to establish its contention.” 
33.
I would hope that this settles once and for all the validity of India’s position that there is no basis for discussing caste under the rubric of racial discrimination and that it was never the intent in the first place. In any case, Mr. Chairman, I once again reiterate that this is the settled position of the Government of India and has been unequivocally clarified on several occasions. One of the members of the Committee wanted to know when and why the Government of India has changed its position.  I would like to assure the Hon’ble Member that the position of the Government of India has been consistent and there has been no change in our position. May I also draw attention to the fact that this is a specific Convention on elimination of racial discrimination in public life (last sentence of Article 1), which is a legal issue and not about prejudice, which is bigotry.

34.
Now, Mr. Chairman, let me deal with some of the other issues, which were raised by the members on Friday. 
Armed Forces (Special Provisions) Act, 1958

35.
Queries have been raised regarding the Armed Forces (Special Provisions) Act, 1958. Let me at the outset assure you that even though we are a country which has had to confront with terrorism for well over two decades, our laws, including the special laws enacted in this context, have always had clear elements of administrative as well as judicial reviews and implementing agencies have been made more and more cognizant of the need to ensure due protection of human rights. These are also enforced through the laws and regulations pertaining to the armed and police forces. It is also well settled in Indian jurisprudence that all legislation must conform to the basic structure of our Constitution and is subject to judicial review.

36.
The constitutionality of the Armed Forces (Special Provisions) Act 1958 has been upheld in 1998 by a Constitution Bench of the Supreme Court in the Naga Peoples Movement of Human Rights v/s Union of India.  The conferment of limited of special powers to the Armed Forces for certain specified purposes was held valid, with the Court observing that the Act only enabled the armed forces to assist the civil authorities of the State to deal with disturbed condition affecting the maintenance of public order in the disturbed area.  It is also necessary to note that this act is not directed at any specific groups of people but its provisions are applicable to all throughout the notified areas.

37.
We are aware of the committee being referred to by the Country Rapporteur and its recommendations. This is part of our democratic and legal processes wherein the establishment of such expert committees and other stakeholder consultations are a regular means for the Government to take informed decisions taking into account different perspectives and views, which is an absolute imperative in a country of our size and diversity.

National Police Commission
38.
Reference has also been made regarding the National Police Commission. The Police Act in India dates back to the colonial era and though there have been many amendments and modifications from time to time to reflect contemporary realities, the issue of major and across the board reforms in the Police is now seriously engaging the Government. The Hon’ble Supreme Court of India has also been seized of the matter and has passed a major judgment directing the Government to take action in this matter.  

Acquisition of Citizenship 

39.
A question was asked about the limitations on acquisition of Indian nationality by a foreigner married to an Indian citizen. Under our Citizenship Act, 1955, there is no provision for automatic acquisition of citizenship by marriage to an Indian national. A foreigner getting married to an Indian is eligible to apply for Indian citizenship as per the provision of the Citizenship Act, 1955.

National Human Rights Commission (NHRC)
40.
NHRC is an autonomous body set up under an Act of the Indian Parliament. It is required to be headed by a former Chief Justice of India.  Apart from inquiring into complaints, the Commission also actively seeks out issues in human rights which are of significance, either suo moto, or when brought to its notice by the civil society, the media, concerned citizens, or expert advisers.  Its focus is to strengthen the extension of human rights to all sections of society, in particular, the vulnerable groups.  The Commission’s purview covers the entire range of civil and political, as well as economic, social and cultural rights.  Its recommendations receive the highest attention from the Government.  

Death Penalty

41.
Death penalty exists in India but is awarded only in the rarest of rare cases. The courts, while awarding this penalty in rarest of rare cases take into account not only the circumstances of the crime but also of the criminal. The law provides for several stages of review before a death sentence becomes the final verdict. 

Inter-caste Marriage

42.
The issue of inter-caste marriage has also been raised. While we are happy to circulate a detailed note on the subject, may I inform this Committee that the Hon’ble Supreme Court of India, in the recent judgment in the case of Lata Singh vs State of Uttar Pradesh, has dealt with the issue of inter-caste marriages. The Supreme Court has issued detailed guidelines and instructions to the authorities and the police for protection to be provided to such couples. Of course, Mr. Chairman, I am sure you will appreciate that in this matter we also have to be cognizant of the issue of freedom of individual choice while facilitating and encouraging such societal movement.

Lok Adalat/NALSA

43.
A very important point was made with regard to the use of Lok Adalats by one of the members.  She referred to the people’s courts.  The Lok Adalats are being promoted on every level and coordinated efforts have been made by National Legal Services Authority which not only provides free legal aid but has also undertaken a National Literacy Mission to make the underprivileged aware of their legal rights. The promise of this mission is legal empowerment. We believe the true legal empowerment can only take place after due awareness of legal rights.  It is only this awareness that will facilitate and encourage access to courts for redressal.
The Reference to the PM’s Speech
44.
Mr. Chairman, the Country Rapporteur quoted a speech of our Prime Minister. Here again the reference is out of context. The Prime Minister drew attention to the abhorrent social issue of untouchability and drew a parallel with apartheid in this context. Our Prime Minister was not dealing with racial discrimination but with social discrimination. This is clear from the rest of his speech. This in no way conflicts with our stated position and certainly does not make it, in any way, untenable. 
45.
The Country Rapporteur and some other members have sought to bring new meaning to the scope of this Convention and have claimed that it is same as the title of the Durban Conference.   There was also an attempt to give a totally new meaning and scope to the phrase “related intolerance”.  This I am afraid, is completely misconceived.  We are clear about the scope of this Convention, which is to combat racial discrimination. 
46.
To conclude, I must draw attention to the legacy of our freedom struggle and experiences of Mahatma Gandhi in South Africa with apartheid, which were in fact referred to by a Member of the Committee.   It needs to be appreciated that the whole issue of racial discrimination is abhorrent to India’s psyche. India is a country most involved in the international struggle against apartheid and notwithstanding any attempts to stretch the English language, there is no way in which we will allow our country to be referred to as a country which practices racial discrimination in any form. 
47. 
I would like to end by referring to what our Prime Minister said in the speech which has been quoted by the Country Rapporteur. He said that the political, social, cultural and intellectual battle against social discrimination against Dalits must continue. He added “I assure you, our Government is deeply and sincerely committed to the equality of all sections of our society and will take all necessary steps to help in the social, educational and economic empowerment of Dalits. This is our solemn commitment. “ 
Thank you, Mr. Chairman.
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