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Description of the OPD
 
[bookmark: _GoBack]The Association “Inclusiva Sí, Especial TAMBIÉN” (“Inclusive and Special”) is an Organisation for Persons with Disabilities (“OPD”), formed by people with intellectual disabilities, their families, teachers and schools, who advocate and defend the right of all disabled people to enjoy true inclusion in all areas of society and who believe this can be achieved at both ordinary and specialised schools. We do not belong to any political party or sector organisation, nor do we subscribe to any religious belief. The full description of the OPD can be found at
 https://www.inclusivasiespecialtambien.org/ .
 

Objectives of the OPD
 
The main objective of the Association is to guarantee the rights of students with intellectual disabilities to continue their education in specialised schools and classrooms. We fight to ensure that every person with an intellectual disability receives a quality education that facilitates real and effective inclusion in society. It is not necessary that all children attend ordinary schools for a society to be inclusive. Those who are better served in specialised schools are perfectly included and integrated into society, with the added assistance of non-academic activities.
 
We fully support parents who take their children to ordinary schools. But we want to make clear that inclusion is not only achieved in ordinary schools. Inclusion is social, in families, at work, during leisure time, etc.
 




Members of the OPD
 
We currently collaborate with more than 80 entities, including reputable specialised schools, early development centres, special employment centres, sports and leisure groups, and foundations. We have the support of 200,000 individuals who have signed a petition to prevent the elimination of a well-proven and documented source of inclusion in Spain. The full list of entities can be found at https://www.inclusivasiespecialtambien.org/entidades-adheridas .


Executive Summary

Intellectual disability is very diverse in terms of learning ability, emotional intelligence and adaptive behaviour. The fundamental right to education is indivisible and interdependent upon others, like security, emotional wellbeing, health and social protection. The evaluation of children with this kind of disability must be approached from a holistic perspective, taking into account the views of the children themselves (or their parents, as age mandates), the education professionals, and the relevant authorities. This evaluation should reflect whether the adaptations needed for the child to attend an ordinary school are truly effective, and therefore reasonable, or whether they constitute an undue burden for the child. The effectiveness must take into account all rights of the child, including education, health, qualification, social protection, emotional wellbeing, etc. Because the best interest of the child is paramount, the chosen measures must maximise the satisfaction of all rights considered. When this evaluation process concludes that the education of the child at an ordinary school is not the most effective solution, implying an undue burden on the right holder (the child), then the right to education is better served in a specialised school, provided it complies with all of the quality features recommended by UNESCO. The majority of specialised schools in Spain meets these requirements.
 
Consequently, article 24 of the Convention cannot be interpreted solely as implying the abolition of specialised schools, especially in cases like Spain’s, where there is a proven track record of a successful formula that guarantees the maximum development of children with intellectual disabilities (including the development of personality, talent, creativity, and mental and physical capacities) to attain effective inclusion in society. A fundamentalist approach in the interpretation of the Convention endangers the best interest of the child, which is more important than any consideration of collective benefit to society.


ARTICLES OF THE CONVENTION ADDRESSED IN THE SUBMISSION

Article 24 of the Convention on the Rights of Persons with Disabilities should ensure effective and real inclusion in society through the best possible education based on the individual needs of the child.

INTRODUCCIÓN
Last December marked 12 years since the approval of the Convention on the Rights of Persons with Disabilities, a legal instrument designed to provide a new universal, binding code to protect the human rights of the disabled population. Despite legislative advances in some countries to protect those with disabilities, the developers of the Convention continued to encounter significant legal loopholes that left this group in a situation of utter defencelessness in many other nations.  

The Convention was created to alleviate the inequality and discrimination suffered by an extremely vulnerable group and the largest minority on the planet. But the text extends beyond a biomedical consideration of disability to focus on the social aspect. In this respect, the Convention has prompted a paradigm shift: from the perspective of the disabled party, compassion ceases to prevail in favour of a pathway to claiming their human dignity as the subject of the rights.

The Convention also underscores the “universality, indivisibility, and interdependence” of human rights. In this sense, it establishes a range of legal concepts, some of which are fairly innovative with regard to certain internal statutes, like (a) disability, (b) discrimination, and (c) reasonable accommodation.

By way of this text, and as an Association that defends the right of all people with intellectual disabilities to an equitable, quality education, in order to reach their human potential and participate effectively in society, we will address these legal precepts in a transverse way to demonstrate that when we discuss intellectual disability we enter a complex field where there is no single solution.

RIGHT TO EDUCATION. The right to education is indivisible and interdependent on other human rights
Article 24 de la Convention on the Rights of Persons with Disabilities explicitly recognises the right to education for all disabled persons. It establishes that this right to education must be granted free of discrimination and based on equal opportunity. In this respect, when article 2 of the Convention defines “discrimination on the basis of disability,” it is understood as “any distinction, exclusion or restriction on the basis of disability which has the purpose or effect of impairing or nullifying the recognition, enjoyment or exercise, on an equal basis with others, of all human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field. It includes all forms of discrimination, including denial of reasonable accommodation.”
Focusing on discrimination on the basis of disability—we will refer to reasonable accommodation later—the Convention text states that the human right to education must be guaranteed to all persons with disabilities and that any distinction, exclusion, or restriction on the basis of disability that aims to hinder or nullify their enjoyment or exercise will be considered discriminatory, all other things being equal. 
In addition, the Convention maintains that the States Parties will ensure an inclusive education system at all levels, including lifelong learning. To this end, the Committee on the Rights of Persons with Disabilities in its General Comment no. 4 (2016) states, “Article 24, paragraph 1 (a) reiterates the aims of education in line with the Universal Declaration of Human Rights, the International Covenant on Economic, Social and Cultural Rights (ICESCR), and the CRC, that education must be directed to the full development of the human potential and sense of dignity and self-worth, strengthening of respect for human rights and human diversity.”
Subsequently, the Committee specified, “Direct exclusion would be to classify certain students as ‘non-educable,’ and thereby ineligible for access to education. Non-direct exclusion would be the requirement to pass a common test as a condition for school entry without reasonable accommodations and support.”
The Committee underscores its concern that millions of people with disabilities are deprived of the right to education and many more only have access in settings where people with disabilities are isolated from their peers and receive substandard schooling.
The number of children with disabilities who do not attend school and the number of people with disabilities housed in institutional settings without schooling (often resulting from a parent’s inability to accept the existence of a disabled child) is a source of constant concern to the organisations that represent such people. We will not tire of demanding access to education as a fundamental human right for all people with disabilities. This demand is not incompatible, incidentally, with the existence of specialised education centres with a true passion for the comprehensive inclusion of all students.  
In this respect, the existence of specialised education centres that offer children with intellectual disabilities the right to a quality, equitable education and that pursue the full development of human potential (ie: maximum development of personality, talent, creativity), as well as mental and physical abilities as the ultimate goal for these individuals so they may effectively participate in society, can in no way be considered contrary to the content of the Convention.
The text of the Convention maintains that the States Parties will ensure an inclusive education system at all levels, but also concedes that in order to enforce this right reasonable accommodations must be made based on individual needs. Therefore, once universal access to inclusive education is guaranteed (article 9 of the Convention), the individual needs of the specific person must be assessed to make the necessary accommodations, when reasonable. It is worth noting that the Convention text only details initiatives for the deaf, blind, and deafblind when referring to the adoption of the measures necessary to facilitate the learning of life skills and social development for people with disabilities. No reference is made to other groups, such as people with intellectual disabilities, multiple disabilities, or autism.  
It is this group of especially vulnerable people with disabilities who require an exhaustive analysis of their individual needs, case by case, to assess whether the accommodations to be made for their inclusion at ordinary education centres are reasonable, or if they entail a disproportionate or undue burden for the person.
It is noteworthy that the Convention Preamble refers to the diversity of persons with disabilities, including those who require more intensive support. The Convention itself establishes the benefit of promoting and protecting all the human rights of this community, recognising the indivisibility and interdependence of these rights.  


THE CONCEPT OF REASONABLE ACCOMMODATION. Process of multilateral, participatory, and inclusive dialogue.
The concept of reasonable accommodation originated in the United States with the passage of the Equal Employment Opportunity Act in 1972, that aimed to fight discrimination in the workplace. The term was originally used in reference to religious discrimination and required employers to prove they could not reasonably adapt to the religious practices of their employees without suffering an undue hardship. Since that time, the terms reasonable accommodation and undue hardship have figured in US law. It was not until the 1990 passage of the Americans with Disabilities Act (ADA), however, that they gained popularity and became the subject of more intense debate, both in doctrine and in jurisprudence (USA, 1990).
Canada is also considered one of the originators of the reasonable accommodation principle. In fact, its case law flourished more so in Canada than in the United States, making the approach of the Canadian courts a matter of precedent. Specifically, these advances helped develop the procedure to reach the so-called reasonable accommodation. The Canadian court interpreted this as a dialogic space with the participation of everyone involved. The pursuit of reasonable accommodation, therefore, translates into a multilateral, participatory, and inclusive dialogic process. 
In the first decade of the 21st century, European countries and the European Union enriched their systems with the concepts of reasonable accommodation and undue hardship, specifically when the EU Council adopted the Equal Employment Directive (Directive 2000/78/EU). Since then, both concepts have been expanded by internal statutes and strengthened with the Union’s authorisation and passage of the UN/CRPD in 2017 and 2019, respectively.
However, authors like Waddington demonstrate that the concepts were forged in a highly disputable way in the United States, which proved to be a complex and uncertain reference. The European countries’ responses to the challenge of building these concepts are not unanimous, which makes implementation even more difficult. 
In the text of the Convention on the Rights of Persons with Disabilities, the term reasonable accommodation appears twice in article 24 on the right to education. Specifically, in section 2, paragraph c) when it mentions that, in realising the right to education, the States Parties shall ensure that, “Reasonable accommodation of the individual’s requirements is provided” and in section 5 when it indicates that “States Parties shall ensure that persons with disabilities are able to access general tertiary education, vocational training, adult education and lifelong learning without discrimination and on an equal basis with others. To this end, States Parties shall ensure that reasonable accommodation is provided to persons with disabilities.”
Reasonable accommodation is defined in article 2 of the Convention as “means necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms.”
The following characteristics about the concept of reasonable accommodation can be deduced from this definition:
1.	It applies individually, on a case-by-case basis.
2.	The modification and adjustments should be necessary and appropriate. In other words, the accommodation must be effective for the right holder.
3.	They may not impose a disproportionate or undue burden (the limit at which effectiveness ceases, as well as the obligation to carry it out).
4.	Their purpose is the enjoyment and exercise of human rights and fundamental liberties, on an equal basis with others.
As indicated in Communication 5/2011 on the Opinion of the Rights of Persons with Disabilities Committee, in accordance with article 5 of the Convention’s Optional Protocol (12th session), reasonable accommodations should be analysed on a case-by-case basis, and the reasonableness and proportionality of the proposed accommodation measures should be assessed by taking into account the context in which they are needed. (…) The States Parties enjoy a certain margin of discretion when assessing the reasonableness of the accommodation measures and the issue of undue hardship in a given case.
The chairman of the Spanish Committee of Representatives of Persons with Disabilities (CERMI for its Spanish acronym) understands this the same way when asserting that the notion of reasonable accommodation under the Convention establishes the limit that the realisation of the same does not impose a disproportionate or undue burden, but unlike other legislations (European and Spanish, for example), it does not offer guiding criteria to determine whether a burden is excessive. In this respect, the Convention is negligent, leaving the States Parties free to specify these criteria in their domestic legislation.  
In this same vein, the ECHR ruling of 30 January 2018, Enver Sahin v. Turkey, maintained that the function of defining “reasonable accommodations” does not correspond to the ECHR, since in the field of education there are several material and immaterial alternatives designed to meet the educational needs of people in disadvantaged situations, and domestic authorities are better equipped to do so, though the latter must pay special attention when choosing the most appropriate measures in this area, given the impact of those choices on people with disabilities, whose specific vulnerability cannot be ignored.
Therefore, based on that margin of discretion permitted by the Convention text, we will try to define what is meant by reasonable accommodation when it refers to the exercise of the human rights and fundamental freedoms of people with intellectual disabilities, multiple disabilities, or autism.  
As detailed above, the issue of reasonable accommodation typically arises when addressing the specific needs of a person, while invariably taking into account the singularity of the obstacles he/she faces, whether mental or physical. Therefore, the first requirement for an accommodation to be reasonable is that it be effective for the right holder. In this respect, an accommodation could be considered unreasonable even when the pattern of undue hardship is not applied. As such, this is a matter that must be assessed on a case-by-case basis, avoiding both under-inclusion and over-inclusion.  
As Humberto Ávila points outs, reasonableness like equity is seen as that which is most similar to reasonable accommodation when it implies the general, abstract statement will be adapted to the unique features of the case. In this respect, the term “reasonable” will only limit the accommodation if it lacks effectiveness.
In short, the term “reasonable” should be interpreted as that which is effective for the needs of people with disabilities. Effectiveness would not only be restricted to practical aspects but would seek to weigh all of the human rights at play. In this case, the rights to education, health, habilitation, social protection, wellbeing, etc. should also be assessed.
As the Committee on the Rights of Persons with Disabilities cites in its General Comment no. 4 (2016), “Discussions between the educational authorities and providers, the academic institution, the student with a disability, and depending on the student’s age and capacity, if appropriate, their parents/caregivers and/or family members must take place to ensure that the accommodation meets the requirements, will, preferences and choices of the student and can be implemented by the institution provider.” This idea of family participation appears in the Convention Preamble when it states that they are “[c]onvinced that the family is the natural and fundamental group unit of society and is entitled to protection by society and the State, and that persons with disabilities and their family members should receive the necessary protection and assistance to enable families to contribute towards the full and equal enjoyment of the rights of persons with disabilities.”

UNDUE HARDSHIP. THE BEST INTEREST OF THE CHILD. The child’s wellbeing must be guaranteed. This includes basic material, physical, educational, and emotional needs, as well as the need for affection and security.
Article 2 of the Convention on the Rights of Persons with Disabilities limits reasonable accommodation to that which does not impose a disproportionate or undue burden. Neither of these two concepts are defined in the Convention. In its General Comment no. 4 (2016), the Committee on the Rights of Persons with Disabilities only confirmed that the definition of what is proportionate varies according to context. Moreover, it states that there is no single approach to reasonable accommodation because different students with the same deficiency may require different accommodations.  
When determining whether an accommodation entails an undue hardship, we should not only assess the cost (in a financial sense), but the benefit that the modification or adjustment implies for the person with the disability, in addition to weighing the various human rights that may coincide or conflict in their implementation. In this sense, in the case of Jungelin v. Sweden, the Committee on the Rights of Persons with Disabilities affirmed that the States Parties have a margin of discretion when determining both the reasonableness of the accommodation measure and whether the burden can be considered disproportionate or undue.
Thus, in accordance with the Convention text, the State Party’s margin of discretion to decide whether the burden can be considered disproportionate or undue must be fundamentally linked to the best interest of the child.

With regard to the application of this fundamental principle, the International Convention on the Rights of the Child states that it takes precedence over any other cultural consideration that may affect them, as well as over any other calculation of collective benefit, asserting moreover that it serves as a “principle,” enabling the resolution of conflicts between the various rights involving children. In this respect, that which imposes the principle of the child’s best interest is a limitation, an obligation, a mandatory statute of limitations for the authorities. Therefore, its correct application requires a joint analysis of all the rights that are or may be affected, invariably applying the measure that ensures the utmost satisfaction and the least restriction of rights, not only taking into consideration the number of rights affected but their relative importance. Considering (in the strictest sense) the best interest of the child with regard to education and, specifically, inclusive schools, one may conclude that a child with an intellectual disability may only benefit from an ordinary school when the modifications and adjustments are effective (reasonable) for the right holder (child) and when no undue hardship is imposed on the child. This process will require a case-by-case assessment wherein all of the human rights at stake are taken into consideration. 
With regard to application, in its General Comment no. 14, the Committee on the Rights of the Child explained that when assessing the best interest of the child […] the State’s obligation to ensure the necessary protection and care of the child’s wellbeing must be taken into account. The terms “protection” and “care” must also be interpreted in a broad sense, because their intent is not expressed in a negative or limited way, but in relation to the comprehensive ideal of guaranteeing the child’s “wellbeing” and development. In a broad sense, the wellbeing of the child encompasses his/her basic material, physical, educational, and emotional needs, as well as the need for affection and security. All of these needs can be guaranteed for students with intellectual disabilities in both ordinary and specialised centres. It will depend on each case. When assessing the benefit of a child with an intellectual disability attending an ordinary school, we must take into consideration the concept of wellbeing in a comprehensive sense, not only as it applies to academics or curricula. That way we ensure the best interest and protection of the child vis-à-vis possible undue burdens, as established by the Convention.
Thus, the assessment of the child’s best interest must consider his/her security, that is, the child’s right to protection against all forms of harm, physical or mental abuse (art. 19), sexual misconduct, bullying, intimidation or degradation. Centring the decision-making process on the best interest of the child involves assessing his/her security and soundness at that precise moment; however, the principle of precaution also requires assessing possible future risks/harm to the child’s safety, in addition to other consequences.  
The Committee continues to explore this approach by maintaining that the best interest of a child in a given state of vulnerability is not the same for all children in the same vulnerable state. The authorities and decision-makers must take into account the varying types and degrees of vulnerability for each child, since each child is unique and every situation must be assessed based on its unique features by means of an individualised evaluation.
This vulnerability is even more acute when we refer to people with intellectual disabilities, multiple disabilities, or autism. These individuals have considerable limitations in terms of intellectual function (reasoning, learning, problem solving) and adaptive (conceptual, social, practical) behaviours.
In this conceptual framework, the child or adolescent with the intellectual disability is “classified” according to his/her intermittent, limited, extensive, or complete need for “environmental support,” with respect to a specific set of adaptive function domains. These include communication, personal care, social skills, the use of communal resources, self-control, functional skills, academic performance, and health. There do not, therefore, appear to be any unique or uniform solutions to the schooling of children with intellectual disabilities. As the Committee maintains, each case must be assessed individually to prevent subjecting the child to any “undue hardship” that could be even more harmful given his/her unique vulnerability.  
The integration of persons with intellectual disabilities into society in a productive sense requires the existence of a life project, future prospects, and an acceptable degree of emotional wellbeing and mental health. The goal of people with intellectual disabilities to participate effectively in society is not achieved solely through educational and scholastic support. We must go further.
According to A. H. Maslow, the hierarchy of human needs are as follows: 

•	Physiological.
•	Safety and protection.
•	Belonging to a basic social structure.
•	Belonging to a higher social structure, in which the person perceives a true sense of belonging. When this occurs, the person feels valued, which is reflected in his/her self-esteem and motivation. 
Because children with intellectual disabilities may have damage to the central or peripheral nervous system, the criteria of neuroplasticity—neural pruning and motivation-linked growth factor—must be continually present in interventions and support. For example, students with a damaged cerebellum or spinal cord in their interneuron system need to rebuild basic postural reflexes. They require intense, early stimulation since free movement is necessary for the proper development of sensory pathways, to see and hear in depth. 
Other students may have damage to the interposed nuclei, between the brain and the brain stem. These individuals need highly specialised, daily intervention in quiet, customised environments.
Students with severe sensory disorders (autism spectrum disorder) have difficulty capturing information from their surroundings. A dysfunction between various brain circuits causes them to withdraw because they do not understand the messages they receive. Subjecting students to erratic situations may further damage these pathways. 
In Down Syndrome, there are structural alterations in the neurons of the information receptor apparatus. These alterations translate into a delay in capturing, processing, and formulating information and responding to it appropriately. In other words, the mechanisms of attention, abstraction, memory and logical deduction are affected. This leads to difficulties in learning and language impairment.
All of these individuals may also suffer from problems with emotional control, which require behavioural modification techniques, in addition to problems with the organisation of small tasks or a succession of tasks.  
Thus, if the educational environment is inadequate, it becomes a stressor for the individual with an intellectual disability, which may cause damage that could impede his/her full development. As we discussed, based on the characteristics described, all people with intellectual disabilities face challenges—to a greater or lesser extent—in perceiving the environment correctly, and consequently, years of stress may trigger irritable or unsettling behaviours that could implicitly damage their health, habilitation, or emotional wellbeing.
Based on the foregoing, we can assert that people with intellectual disabilities differ from the rest of the population given the nature and intensity of the support they need to participate in communal society. Their intellectual curtailment and adaptive behaviour limitations are manifested in daily life. They face major challenges in both learning and development; they may have difficulties participating in certain aspects of daily life within their respective communities; and they are especially vulnerable to the exploitation of others. Hence, the importance of securing support: patterns and intensity are related to the degree in which the person participates in standard individual behavioural practices.  
The availability of support is another factor that bolsters emotional wellbeing. At times, the intensity of the support required by people with intellectual disabilities in school and their variability is so vast that they need specialised education to provide them with an environment that guarantees a holistic, quality education, emotional wellbeing, a safe setting, and the health protections necessary to participate fully in society.

 

CONCLUSIONS:
1.	Intellectual disability is diverse in all its manifestations (learning capacity, emotional intelligence and adaptive behaviours).
2.	The human right to education is indivisible and interdependent on other human rights, such as security, emotional wellbeing, health, habilitation and social protection. 
3.	The child with an intellectual disability requires an individualised assessment within the framework of a multilateral, participatory, and inclusive dialogic process, involving the authorities, educational providers, the academic institution, the students with disabilities, and (as appropriate based on age and capacity) their parents, caregivers, or other family members. 
4.	This process will assess whether the modifications and adjustments that must be made for a child with an intellectual disability to attend an ordinary school are reasonable, that is, if they are effective for the child or, on the contrary, if they pose an undue hardship. Effectiveness would not only be restricted to practical aspects, but would seek to weigh all of the human rights at play. In this case, the rights to education, health, habilitation, social protection, wellbeing, etc. should also be assessed. 
5.	This decision-making process will be based on the best interest of the child, invariably applying the measure that ensures the utmost satisfaction and the least restriction of rights. The decision must guarantee the wellbeing of the child, which is understood, in the broadest sense, as coverage of the basic material, physical, educational, and emotional needs, as well as the need for affection and security.
6.	If, once the individual assessment is conducted and all of the human rights at stake have been considered, it is concluded that educating the child with the intellectual disability at an ordinary school is not reasonable because it is not effective for the right holder and may pose an undue burden, the child will exercise his/her right to education at a specialised learning centre, provided it satisfies all the quality requirements recommended by UNESCO:
•	Students (healthy and motivated)
•	Processes (competent teachers who engage in active instruction)
•	Content (relevant study programmes), and
•	Systems (good administration and equitable distribution of resources; safe, healthy, integrated educational environments to encourage quality learning; and well-defined performance levels for all).  

7.	In short, based on the foregoing, the Convention cannot be interpreted as a way to eliminate the current specialised education model, which has proven to be effective as a successful way to guarantee that people with intellectual disabilities fully develop their human potential (ie: maximum development of personality, talent, and creativity), and their mental and physical skills in order to effectively participate in society.

8.	A strict and limited interpretation of the Convention endangers the best interest of the child. The best interest of the child takes precedence over any calculation of collective benefit. Its correct application requires a joint analysis of all the human rights that are or may be affected, invariably applying the measure that ensures the utmost satisfaction of these rights.
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