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Introduction
The Center of Support for Autonomy of Persons with Psycho-Social Disabilities is a non-profit organization composed of persons with psycho-social disabilities, their families, and their advocates. The Center supports the autonomy of individuals with psycho-social disabilities by using advanced interpersonal support techniques from around the world, including the Intentional Peer Support from the US, the Personal Ombudsman from Sweden, the Anticipation and Open Dialogue from Finland, and the Family Group Conference from New Zealand. The Center has developed relationships with non-governmental organizations (NGOs) in other countries for the exchange of relevant information and experiences. The members of the Center study and practice supported decision-making methods, demonstrating the existence of alternatives to Japan’s current methods of adult guardianship. The Center also runs projects to help national stakeholders to understand the Convention on the Rights of Persons with Disabilities (CRPD) in accordance with the General Comments by the Committee. One Center staff member was previously on the Special Taskforce to Draft the Anti-Discrimination for Persons with Disabilities Act, which became the Act for Eliminating Discrimination against Persons with Disabilities in 2013. This member of the staff is also on the Tokyo Metropolitan City Government’s Committee Against Discrimination of Persons with Disabilities. The Center enjoys cooperative relations with domestic organizations for persons with disabilities and with advocates for disability rights in the Japan Federation of Bar Associations and other organizations.

Executive Summary
  This parallel report highlights the four most fundamental defects in the current disability anti-discrimination law in Japan.[endnoteRef:1]These have not mentioned by other NGOs.  [1:  These are the Basic Act for Persons with Disabilities revised 2011 (hereinafter the “Basic Act”), the Act for Eliminating Discrimination against Persons with Disabilities 2013 (hereinafter the “Act for the Elimination of Discrimination”) and the Act for Employment Promotion etc. of Persons with Disabilities revised 2013 (hereinafter the “Act for the Promotion of Employment ” ).] 

  First, regarding Article 4 of the CRPD, the current disability anti-discrimination law in Japan does not provide judicial remedies. It only provides administrative remedies.
[bookmark: _GoBack]  Second, regarding this same article, the current disability anti-discrimination law does not apply to government employees with disabilities. Indeed, there is no law, which articulates the prohibition of discrimination against government employees on the basis of disability and duty of reasonable accommodation.
  Third, regarding Article 5 of the CRPD, the current disability anti-discrimination law only provides for direct discrimination and not for all forms of discrimination.
  Fourth, regarding this same article, the current disability anti-discrimination law may fail to protect persons with disabilities from discrimination by a private entity over which no minster has jurisdiction.
  Next this parallel report focuses on issues on persons with psycho-social disabilities. The most serious issue is trends of governmental policies on guardianship, involuntary commitments, forced treatment, and restraint and seclusion. The Act for the Promotion of Usage of Guardianship was enacted in 2016 after ratification of the CRPD. The number of wards under the guardianship has increased after its ratification. The number of patients under involuntary commitments, forced treatment, and restraint and seclusion has also increased. These trends are in opposition to Article 12, 14, and 17 of the CRPD.
  This report explores these points and issues and raises questions to seek clarification. This report also makes recommendations to improve the current Japanese disability law and policies in accordance with the CRPD.

Reference to the Specific Articles of the Convention

I  Article 4
(1)  The Basic Act and the Act for the Elimination of Discrimination do not provide judicial remedies.
    The Basic Act provides basic principles and policies for the national and local government in supporting persons with disabilities. However, it does not provide remedies for individual cases. The Act for the Elimination of Discrimination provides administrative remedies but not judicial remedies[endnoteRef:2]. Duties provided by the Act for the Elimination of Discrimination are not for individuals with disabilities but for the government. A competent minister may instruct and/or make a recommendation to a violator if the minister thinks that taking such a measure is especially necessary (Article 12). In reflecting on those duties, it is inferred that an individual with disabilities has a right to not be discriminated against, although the act does not articulate this. It is the role of the judiciary to consider breaches of those duties as factors of ex delicto in tort law[endnoteRef:3] and/or infringements of rules of public policy in civil code[endnoteRef:4] but, based on this act, a person with a disability cannot directly file a lawsuit. [2:  See para. 38 of Initial Report (CRPD/C/JPN/1) . The Act only provides administrative measures.]  [3:  Article 709 of the Civil Code　A person who has intentionally or negligently infringed on the right of others, or on the legally protected interest of others, shall be liable to compensate any damages resulting in consequence.]  [4:  Article 90 of the Civil Code  A juristic act with any purpose which is against public policy is void.] 


(2)  The article makes no adequate provision for the prohibition of discrimination against government employees with disabilities and for reasonable accommodation for these employees by administrative organizations as an employer/business operator.
   The Act for the Elimination of Discrimination and the Act for the Promotion of Employment do not apply to Japan’s 3,320,000 government employees. These individuals are protected by the National Public Service Act of 1947 and other related acts. Article 27 of the Act states “In application of this Act, all citizens are accorded equal treatment and must not be discriminated against due to race, creed, sex, social status, family origin, or due to political opinion or affiliations other than  those provided for in Article 38, item(v)”.[endnoteRef:5]However, this clause does not include “disability” as a protected category and, since the ratification of the CRPD, the Act has not been amended. According to the Government of Japan, Rule 10-4 of the National Personnel Authority of 1973 provides reasonable accommodation for employees with disabilities; however, this clause applies to elderly employees or those requiring special consideration related to the prevention of health problems. It does not clearly name disability as a factor to be reasonably accommodated, and employers (administrative organizations as business operators) are only required to endeavor to pay special consideration. [5:  Article 13 of the Local Public Service Act of 1950 provides the same clause.] 

 
Suggested List of Issues
(1)  Does Japan have a plan to amend the Act for the Elimination of Discrimination in order to provide for all, including judicial remedies?
(2)  Does Japan have a plan to amend the National Public Service Act and other related acts in order to articulate disability as a protected category and as a duty, rather than an endeavor, of reasonable accommodation?


II  Article 5
[bookmark: _Hlk14254303]  The Initial Report submitted by Japan (CRPD/C/JPN/1) explains that the Basic Act and the Act for the Elimination of Discrimination fulfil the requirements of Article 5 (ibid. para.36-38). However, those acts fail to fulfil the following Article 5 requirements.
(1)  Both acts only prohibit direct discrimination.
Both acts prohibit discrimination against persons with disabilities “on the basis of disability.” However, these acts are only construed to prohibit direct discrimination, as the Government of Japan explains that the Japanese legal term “on the basis of disability” does not include indirect discrimination.
Article 35 of the Act for the Promotion of Employment, which provides for the prohibition of discrimination against persons with disabilities “on the basis of disability”, is worded in the same way with the other two acts above[endnoteRef:6]. ”Q&A on the Prohibition of Discrimination on the Basis of Disability and Reasonable Accommodation under the Act for the Promotion of Employment” published by the Ministry of Health, Welfare and Labour explains that “prohibited discrimination is discrimination on the basis of disability (it means so-called “direct discrimination,” including unfair disadvantageous treatment on the basis of using a device, such as a wheelchair, a guide dog, an attendant, and other support to make up for an individual’s disability) and requires the intention of discrimination of a business operator to discriminate. Therefore so-called “indirect discrimination” does not come under prohibited discrimination.”[endnoteRef:7] [6:  Para. 13 of Initial Report (CRPD/C/JPN/1) explains that “Articles 34 and 35 of the revised Act for the Promotion of Employment for Persons with Disabilities prohibit business operators from treating persons with disabilities in an unfair discriminatory manner on the basis of disability in employment”]  [7:  ibid. Q2-3, A2-3. ] 

The Act for Equal Employment Opportunities for Men and Women (Article 7) provides prohibition against indirect discrimination, which is worded “discrimination substantially based on gender, though it is based on factors other than gender.” Article 6 of the Act provides for the prohibition of discrimination on the basis of gender. Since Article 6 relates only to direct discrimination, Article 7 is required to prohibit against indirect discrimination. However, the Basic Act, the Act for the Elimination of Discrimination and the Act for the Promotion of Employment do not provide clauses on indirect discrimination and other forms of discrimination.

(2)   The Act for the Elimination of Discrimination can only prohibit discrimination by administrative organizations and the private business sector.
      For example, can neighbors who object to a person with psycho-social disabilities moving into their neighborhood be classed as the private business sector? Which minister has the authority to instruct and/or make recommendations to these neighbors?[endnoteRef:8] [8:  See para.38 (2) of Initial Report (CRPD/C/JPN/1)] 

      Another example concerns the Handling Guidelines issued to real estate brokers by the Minister of Land, Infrastructure, Transport and Tourism. These guidelines state that a real estate brokerage should not refuse to broker a rental contract between a house owner and a person with disability on the basis of that disability. As the minister has authority over real estate brokerages but not over house owners, discriminatory refusal by the house owner cannot be redressed by the minister.

Suggested List of Issues
(1)  Does Japan have a plan to amend the Act for the Elimination of Discrimination to include all forms of discrimination against persons with disabilities?
(2)  Does Japan have a plan to amend the Act for the Elimination of Discrimination to include discrimination against persons with disabilities by all private entities?

III  Article 12
(1)  Rather than drawing up plans to convert a guardianships into a supported decision-making systems, Japan promotes a guardianship.
[bookmark: _Hlk14945704]     The number of wards under guardianship has increased since the ratification of the CRPD. The Act for the Promotion of Usage of Guardianship was enacted in 2016. This Government of Japan trend seems to run counter to the CRPD and the Government has made few efforts to develop measures for supported decision-making.

[bookmark: _Hlk14259561] (2)  The government of Japan has not drawn up a plan to eliminate an involuntary commitment on the basis of the incompetency of persons with psycho-social disabilities. 
The number of inpatients who have been subject involuntary commitment on the basis of incompetency due to psycho-social disabilities has been increased since the ratification of the CRPD.


Suggested List of Issues
(1)  What has Japan done to minimize use of guardianship?
(2)  Does Japan have a plan to completely convert the existing system of guardianship to a supported decision-making system?
(3)  What has Japan done to reduce involuntary commitments on the basis of incompetence?

IV  Article 14
(1)  The Government of Japan has not drawn up a plan to eliminate an involuntary commitment on the basis of dangerousness or incompetency of persons with psycho-social disabilities. Rather, numbers of such inpatients have increased.
(2)  The number of seclusions and restraints against inpatients with psycho-social disabilities has also increased.

Suggested List of Issues
(1)  Does Japan have a plan to abolish involuntary commitment for persons with psycho-social disabilities?
(2)  Why have the numbers of seclusions and restraints against inpatients with psycho-social disabilities increased?  What efforts have been made by the authority to reduce these numbers?


V  Article 17
    Article 43 of the Act on Medical Care and Treatment for Persons Who Have Caused Serious Harm under the Condition of Insanity permits forced treatment of inpatients and outpatients, through the practice of forced medication and ETC. The act does not include any strict legal substantial or procedural criteria, such as incompetency during treatment and/or the dangerousness of the inpatient, which is an infringement of International Human Rights. The Mental Health and Welfare Act does not provide for the forced treatment of patients. However, some patients are coercively treated and others are obliged to accept a treatment, if they request an early discharge from the hospital. It should be noted that approximately100,000 inpatients remain in Japanese psychiatric hospitals for more than five years and approximately 85,000 inpatients remain from one to five years.

Suggested List of Issues
(1)  Does Japan have a plan to abolish the forced treatment of a person with psycho-social disabilities?

Proposed Recommendations
I   Article 4
  (1)  The Act for the Elimination of Discrimination should be amended to provide for all, including judicial remedies.
(2)  The National Service Act and related acts should be amended to articulate disability as a protected category and provide reasonable accommodation as a legal duty.
  
II   Article 5
    The Act for the Elimination of Discrimination should be amended to
1)    include all forms of discrimination.
2)    include all private entities, which discriminate against persons with disabilities.

III  Article 12
       Japan should make a concrete roadmap to abolish guardianship and to establish supported decision-making measures as alternatives to guardianship.
    
IV  Article 14
      (1)  Japan should make a concrete roadmap to abolish involuntary commitments for persons with psycho-social disabilities.
      (2)  Japan should make a concrete roadmap to eradicate seclusion and restraint against inpatients with psycho-social disabilities.

V  Article 17
     Japan should make a concrete roadmap to eradicate forced treatment on persons with psycho-social disabilities.
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