Sri Lanka Advocacy Germany

Submission to the UN Human Rights Committee on the fifth periodic report of Sri Lanka on ICCPR (CCPR/C/LKA/5) to be considered on 08 of October 2014.
Submitted by Sri Lanka Advocacy, c/o medico international, Burgstrasse 106, D- 60389 Frankfurt / Main, Germany, www.lanka-advocacy.org

Contacts:
Dr. Theodor Rathgeber, slanka@gmx.net



Dr. Thomas Seibert, seibert@medico.de

[1] Sri Lanka Advocacy (SLA) was formed in 2009 and is a non-profit network of NGOs based in Germany. SLA seeks to give victims of human rights violations – and rights holders respectively – a voice at the international arena in order to raise international awareness about the human rights situation in Sri Lanka and, thus, in its final end, to make the policy of the Government of Sri Lanka on human rights changing in accordance with the UN UDHR and the UN Treaties, i.e. the International Covenant on Civil and Political Rights. 

[2] As observers from outside, we focus in this report predominantly on procedural matters, in particular on international standards of accountability. Our conclusions and recommendations are based on testimonies of human rights defenders from Sri Lanka, selected Sri Lanka media, reports of reliable sources such as the Centre for Policy Alternatives, Sri Lanka Brief, International Crisis Group, Amnesty International, and Human Rights Watch.

Accountability, Rule of Law, Independence of Judiciary in Sri Lanka

[3] As a general observation over the years, we conclude that there is a high and increasing degree of impunity in Sri Lanka which turns out as deterioration in rule of law, lack of political will in investigation and prosecution related to even serious human rights violations, coercive political directives to former independent institutions like the judiciary, combined with centralisation of power by the Executive and the obstruction of civil society engagement on human rights. Human rights defenders are running grave risks for their safety as a consequence of government policies. Although the primary incentives for political change must come from within the country, additional international focus is necessary to prevent further deterioration of the situation. Such attention, including the UN Treaty Bodies, Special Procedures and the Office of the High Commissioner for Human rights, is a lifeline for Sri Lanka’s human rights defenders, journalists and opposition politicians which are continuously harassed and intimidated.

Rule of Law

[4] Since 2003, the rule of law in Sri Lanka experienced a continuous deterioration. Yet the 13th amendment to the Constitution (1987; minority rights and devolution of powers) has never been substantially implemented. While the 17th amendment (2003) was enacted to improve the selection and appointment of independent State institutions – such as the Judiciary, the National Police Commission, the Elections Commission, the Delimitation Commission, the Commission to Investigate Allegations of Bribery or Corruption, and the National Human Rights Commission – by a so called Constitutional Council, the then Presidents already undermined the independence by frequently appointing members to these institutions without proper consulting and constituting the Constitutional Council. 

[5] With the end of the armed conflict in 2009, the Government of Sri Lanka assured the visiting United Nations Secretary-General (May 2009) to fully re-establish the rule of law and to adequately address questions of accountability. Instead, the 18th amendment to the Constitution, implemented in October 2010, provides substantial powers for the Executive to appoint justices to the Supreme Court, Court of Appeal, Attorney General and individuals to further independent institutions. The supervision of institutions such as the Department of the Attorney General and the Office of the Legal Draftsman was moved from the Ministry of Justice to the direct control of the Executive. The National Human Rights Commission, the Judiciary, and the National Police Commission were again brought under the control of the government; for instance the powers of appointment, promotion, transfer, disciplinary control and dismissal of Police Officers other than the Inspector General of Police. There are now unilateral appointments to the Supreme Court, the Court of Appeal and the Attorney General. 

[6] The 18th amendment restricted the Constitutional Council in relation to appointments to key institutions. Through the Judicial Service Commission, the Executive has expanded its influence over lower courts. According to Article 111 (E) (6) the President has the power to remove any member of the Judicial Service Commission. The Commission in turn has the power to appoint, promote, transfer, exercise disciplinary control and dismiss judicial officers and transfer judges of the High Court (Article 111 (H) of the Constitution). In addition, the 18th amendment allows the unlimited re-election of the President. Given the direct control over judiciary institutions, the continuous re-elections of the President may lead to immunity for life.

[7] While the state of emergency was lifted, governed by the Emergency Regulations (ERs), the Prevention of Terrorism Act (PTA) was immediately introduced afterwards; comprising Regulation No 1 of [August] 2011 on the Prevention of Terrorism (Proscription of the Liberation Tigers of Tamil Eelam), Regulation No 2 of 2011 on the Prevention of Terrorism (Proscription of the Tamil Rehabilitation Organization), Regulation No 3 of 2011 on the Prevention of Terrorism (extension of application), Regulation No 4 of 2011 on the Prevention of Terrorism (Detainees and Remandees), and Regulation No 5 of 2011 on the Prevention of Terrorism (Surrendees care and Rehabilitation). The regulations contain provisions on arrest, search, seizure, detention. Arrests are conducted for wide a range of offences, at the discretion of the Minister of Interior or the police, detentions can be extended without effective judicial scrutiny, suspects have no right to independent legal counsel. The PTA provides legal immunity for actions of public servants performed under the statute, done in good faith and in pursuance of official duties. As those regulations and its performance by State officials are not subject to judicial review – according to the Supreme Court – there is a breach of the ICCPR; and the International Convention Against Torture as well.

[8] Five and a half years after the armed struggle ended, no independent investigations into any of the alleged atrocities by both, the Liberation Tigers of Tamil Eelam (LTTE) and the Government of Sri Lanka, has been conducted by domestic mechanisms; such as extrajudicial and summary executions, shelling of hospitals, disappearances etc. The government established the Lessons Learnt and Reconciliation Commission (LLRC) in May 2010 which by its mandate, structure and methodology failed to adequately address issues regarding severe violations of human rights, war crimes and crimes against humanity. Among others, the LLRC did not examine the chain of command, the prior knowledge of State authorities on the ground situation, or the testimonies of the last stage of the war. Thus, the LLRC concluded in its report of November 2011 that all civilian casualties were caused by the LTTE or the result of people caught in the crossfire. According to LLRC, there was no explicit government policy to committing these violations (see report paras 4.352, 4.359). While the LLRC calls for further investigations into some specific incidents, the government presented the LLRC report as appropriate domestic mechanism to address issues of accountability in order to counter calls for an international investigation. In contrast, preliminary international investigations have indicated the occurrence of violations by both parties during war (see M. Darusman, S. Ratner and Y. Sooka (2011): Report of the Secretary-General’s Panel of Experts on Accountability in Sri Lanka. 31 March 2011). 

[9] To date, there is no information available that concrete steps have been taken by the government to implement core recommendations made by LLRC. Even less, any of the alleged perpetrators has been prosecuted. In 2012, a Court of Inquiry was appointed by the Military which did not find any evidence of government violations, while the Military has not released its investigation into the allegations claimed by the Military (February 2013). The former High Commissioner, Navi Pillay, expressed her deep concern in September 2013 to the Human Rights Council (HRC), that the government has not made any comprehensive effort to independently or credibly investigate the allegations of violations of international human rights law and international humanitarian law (see also her report to the 25th session of the HRC, A/HRC/25/23). Navi Pillay concluded that if the national process will not show any tangible results, for instance, the successful prosecution of individual perpetrators, the international community will have a duty to establish inquiry mechanisms according to international standards.

[10] Commissions of inquiry have a longstanding legacy in Sri Lanka, revealing that none of them had been substantially considered by the governments’ politics or had brought justice to the thousands of cases examined over 30 years either. No administration has implemented the recommendations of previous commissions; such on enforced disappearances, or the police killing of a protester in June 2011. The current President has not even made public the findings of the commissions he has appointed over the past eight years.
Independence of Judiciary

[11] The Judiciary in Sri Lanka has, in some cases, challenged acts of the Executive in particular at the end of the tenure of Chief Justice Sarath N. Silva while Justice Silva himself was considered a person who politicised the functions of the Judiciary. In recent times, the Supreme Court directed the Elections Commissioner to ensure that Internally Displaces Persons could vote not only for the 2010 Presidential but to the Parliamentary elections too, providing adequate transport facilities (SC FR 111/10). In 2011, the Supreme Court issued an interim order restraining the Land Commissioner General and other respondents from implementing the Land Circular No. 2011/04 (Writ 620/2011). In the same year, the Supreme Court objected against a Bill in relation to land and determined that the Bill cannot become law until the views of the Provincial Councils were obtained (SC SD 03/2011). 

[12] Despite those examples, there is rather a general unwillingness reported to challenge the Executive. The Supreme Court dismissed complaints against the 18th amendment and stated that the amendment complies with the provisions of the Constitution but requires to be passed by a special majority in parliament (23 SC SD 5/10). In 2011, the Supreme Court dismissed the petitions against the elections for the Colombo Municipal Council without reasons while the petitions were supported in open court (SC FR 291, and 292/2011). The Supreme Court did not consider even to date a number of complaints (since 2009) by internally displaced persons detained in welfare villages (e.g. SC FR 457/09). The Supreme Court has further recognised a Court Martial as court in terms of as competent court (SC Ref. No. 1/2010) although this court does not have the same safeguards as a regular judicial process.

[13] A  major and remaining breach of the independence of the judiciary was the impeachment of the Chief Justice, Shirani Bandaranayake, in 2013, disregarding rulings of the Supreme Court and the Court of Appeal. According to both, the procedure adopted was flawed and did violate the principles of natural justice; i.e. the lack of a fair hearing and the inadequacy of the process by the Parliamentary Select Committee set out in simple standing orders. This means, there was no legal basis for the impeachment. Even worse, the Government of Sri Lanka stipulated the state media to attack the credibility of the Supreme Court, the Court of Appeal and anyone who opposed the impeachment. It may be worth to know that the impeachment took place in a context when the Supreme Court had delivered several judgements considered unfavourable to the government; such as the consultation of Regional Councils on land issues. This disrespect for the judiciary was reinforced by the appointment of Mohan Peiris afterwards as new Chief Justice. His appointment has been challenged in court.

[14] In Sri Lanka, there is a chronicle lack of implementation and disregard for judicial orders which have been uncomfortable for the Executive’s view on security issues. In December 2007, the Supreme Court ordered to dismantle all permanent security checkpoints as they are running against the right to freedom of movement but most of the permanent checkpoints continued to operate. Since the Department of the Attorney General was brought under direct control of the President in May 2010, serious doubts remain on the ability of the courts to administer and deliver justice in a fair manner. Threats to judicial officers, lawyers and even litigants have to be added. In May 2010, the Chavakachcheri Magistrate J. Pirabakaran received death threats, after the magistrate ordered the arrest of a suspect in a high profile ransom killing of student. The suspect was a member of the Eelam People's Democratic Party, a coalition partner of the government. Lawyers who use to represent clients on human rights violations such as extrajudicial killings or enforced disappearances are running the high risk to be attacked even directly by government institutions (Ministry on Defence) as traitors of the nation and their performance blamed as an insult to the whole profession. 

[15] Furthermore, the National Human Rights Commission (NHRC) lacks of independence and effectiveness starting with the unilateral appointment of commissioners to the NHRC by the Executive since 2006. In addition, the finances of the NHRC entirely depend on grants from the government; one of the reasons why the International Coordination Committee on NHRIs downgraded the status of Sri Lanka’s NHRC from A to status B. While the NHRC has taken measures in some instances to protect the rights of individuals, there is general legal incapacity. According to its mandate, the NHRC cannot inquire into situations of arbitrary depravation of life or enforced disappearances of persons. There is an additional disregard by the Executive. While the NHRC appointed a Special Committee to investigate a clash in May 2011 between workers in the Free Trade Zone Katunayake and the police, the President also appointed a one-man committee competing with the NHRC.

Conclusion

[16] According to our observations and understanding, the examples provided in this submission are not mere single cases but exemplary for the deteriorated situation of rule of law and the substantial threat to the independence of the judiciary in Sri Lanka. Considering further the low attention given to critical remarks on this context and the rather aggressive attitude by the government in its responses, there are serious doubts about national mechanisms and procedures to promote and protect human rights and fundamental freedoms of all its citizens. In addition, any form of cooperation between government and civil society in terms of human rights defenders is not existent. The Ministry of Defence has been identified as the lead government agency in dealing with Non-Governmental Organisations (NGOs) and shows at least a hesitant, if not hostile performance towards NGOs.

Recommendations

[17] The Government of Sri Lanka should be encouraged to

· ensure all rights enumerated in the ICCPR without conditioning the access to selected parts of citizens; 
· re-establish the provisions of the 17th amendment with regard to the independence and normative function of State institutions such as mentioned above;
· bring national accountability mechanisms into conformity with international standards, i.e. the ICCPR;
· accept in the meantime the cooperation and technical assistance offered by the OHCHR and the Human Rights Council in particular with view to an international commission of inquiry or other independent international mechanisms to investigate severe human rights violations and allegations on war crimes and crimes against International Humanitarian Law;

· accept the offer by several UN Special Procedures to support the monitoring of current human rights situations and the recommendations to be taken for resolving infringements.

