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[bookmark: _Toc454546952]Introductory remarks

Pursuant to the Constitution of the Republic of Croatia, the Ombudsperson is a commissioner of the Croatian Parliament for the promotion and protection of human rights and freedoms, which is in 2008 and 2013 (re)accredited as Status A National Human Rights Institution. In addition to that, the Ombudsperson is also National Preventive Mechanism against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (NPM) and the National Equality Body. This assessment of the situation in terms of respecting the rights of persons deprived of liberty is based on the information obtained during the NPM visits, acting on complaints and carrying out investigative procedures and other sources of information, including documents and reports of national and international bodies related to persons deprived of liberty.


[bookmark: _Toc454546953]1. Investigation of Complaints and Allegations of Torture and Inhuman or Degrading Treatment

The prisoners’ trust in the legal remedy available to them on the basis of Art. 15 of the Execution of the Prison Sentences Act, is still insufficient. In the course of 2015 almost 80% of the complaints were lodged in only three penal institutions: Lepoglava and Glina State Prisons and Zagreb County Prison, but there are penal institutions where no complaints were lodged at all, for example Rijeka, Pula and Dubrovnik County Prisons. The trust of prisoners on remand in the efficiency of complaints is reflected in the fact that there were only 23 cases when they exercised this legal remedy in 2015.Prisoners’ complaints alleging torture and inhuman or degrading treatment are still not being examined thoroughly enough.


Prisoners’ complaints alleging torture and inhuman or degrading treatment are still not being examined thoroughly enough. For example, a prisoner was brought to the Prison hospital immediately following the use of the means of coercion for swallowing foreign objects. In the hospital he complained that the judicial police officers had beaten him up. Although he was admitted with visible hematomas on his face, his allegations were not investigated and he was instructed to make a complaint to the penal institution in which he had been kept after having returned there.

Prisoners’ allegations of having been hit by judicial police officers are worrying, all the more so because such allegations often go uninvestigated, and the assessment of legality of treatment is generally based on statements given by judicial police officers themselves. Although all reports on use of means of coercion, including those containing statements of prisoners claiming that judicial police officers had hit them, are delivered also to the competent judge of execution, according to information obtained during the visits, there were no cases where the judge requested additional clarifications or sought to investigate the prisoners’ allegations of possible inhuman or degrading treatment. In these types of situations the role of the judges of execution, whose mandate encompasses the protection of the rights of the prisoners and the control over the legality of the execution of the prison sentences, ought to be much more proactive. 

The records of the lodged complaints are not being kept in all penal institutions and according to the statements made by some of the prisoners, they refrain from lodging complaints due to the fear of negative repercussions, such as being given lower prisoner performance evaluation, not being granted benefits, losing work engagement, etc. Additionally records of the lodged complaints regarding torture and inhuman or degrading treatment are not being kept by the Central Office of the Prison System Directorate.  


[bookmark: _Toc454546954]2. Complaints lodged by citizens with regard to work of the police during the act of deprivation of one’s liberty

Complaints lodged by citizens with regard to actions of police officers during deprivation of one’s liberty mostly pertained to unprofessional and unethical conduct, overstepping one’s authority and biased and selective treatment. In any treatment that involves the use of physical strength and that results in deprivation of one’s liberty, police officers are obligated to invest the maximum level of due care to preserve the dignity of the person at whom such treatment is aimed, keeping in mind that, in the event of error, such treatment represents a violation of the citizens’ constitutional rights. For example, when persons are made to lie with their face down on the ground, in front of a group of observing citizens or journalists, and when video recordings of such treatment are posted on the website of the Ministry of the Interior without protecting the identity of the person in the video, this can certainly represent degrading treatment. Also, it was a case of using means of restraint to elderly persons what is opposite of the Ordinance on the conduct of police officers. Ordinance provides that the elderly are not binding and shall be treated carefully, unless the person endangers his life or the life of a police officers.

Impartial investigation in situations when there are justified reasons to suspect that the rights of a person deprived of liberty have been violated is still in question, as well as the possibility of public verification of the investigation and efficient access of the complainant to the investigation procedure. In the case of Mafalani vs. Croatia (2015), the European Court of Human Rights ruled that state authorities were obligated to conduct, at their own initiative, an efficient and independent investigation at all times when the medical records lead to the conclusion that the person had suffered injuries during arrest. The fact that excessive use of the means of coercion during the time a person is apprehended in a police station is concluded for which no reports were filed, indicate a possibility for human rights violation.  Impartial investigation in situations when there are justified reasons to suspect that the rights of a person deprived of liberty have been violated is still in question.


Although the amendments of the Police Act envisaged establishment of committee within the Police Administration which would work on citizens' complaints, these commissions have not been established yet which puts in jeopardy even this type of civil oversight over the police work. 

The situation in which, due to the difficulties in the appointment of the members of the Committee, the citizens cannot exercise the possibility of lodging complaints is an additional indicator of the shortcomings in the system which ought to be conducting independent investigations of the citizens' complaints pertaining to the conduct of the police. 

The Constitution stipulates that everyone is entitled to have his or her rights and obligations decided upon fairly before a legally established, independent and impartial court within a reasonable time period. Accordingly, the Police Act stipulates that a complaints procedure does not exclude the use of other legal remedies for the protection of one’s rights and freedoms. It does not, however, specify those remedies. Consequently, in order to provide for an independent and professional supervision over the work of the police, it is necessary to precisely determine by law, inter alia, to which court the citizens can turn in the event they are dissatisfied with the execution and the results of the internal police control conducted on the basis of their complaints lodged to the Ministry of the Interior. 

The complaints mechanism available to the irregular migrants and the applicants for international protection detained in the Foreigners Reception Centre Ježevo needs to be strengthened and normatively regulated. In the course of the year 2015 the Office of the Ombudswoman received only one complaint lodged anonymously, pertaining to the conduct of the personnel at the Center.  Foreigners may submit an oral complaint to any of the officers at the Center, which is then turned into a report and entered in the daily record, or they can schedule an interview with a police officer or the head of the Centre. There is no complaints box nor a specific complaints from provided, but the foreigners wishing to lodge a complaint may request a pen and paper.The complaints mechanism available to the irregular migrants and the applicants for international protection detained in the Foreigners Reception Centre Ježevo needs to be strengthened and normatively regulated.


Although in the course of our visits to Foreigners Reception Centre Ježevo a significant number of detained foreigners complained about the reasons and grounds for their detention, none of them instigated an administrative dispute. They have no right to free legal aid in administrative disputes nor in the procedure in which the decision to limit their freedom of movement is passed. 

[bookmark: _Toc454546955]3. Organization of the Provision of Health Care in the Prison System, Police Stations and the Foreigners Reception Center Ježevo

Contrary to the provisions of the Constitutional Court Decision U-III/64744/2009 of 2010, the efficient supervision over the quality of healthcare in the entire prison system has not been established yet. The mandate for the provision of adequate health care for the prisoners ought to be transferred to the Ministry of Health, in the same way as it is organized for the general population. This would be the most efficient manner of ensuring the implementation of Article 40 of the Recommendation on European Prison Rules (2006) of the Committee of Ministers of the Council of Europe, i.e. it would be the most optimal way of ensuring the medical treatment, health care measures and activities the quality and scope of which is equal to the public health standards set for the mandatory health insurance policy holders. The efficient supervision over the quality of healthcare in the entire prison system has not been established yet.


Although the presence of a person other than a health care worker during the medical examinations, unless justified by security reasons, constitutes a violation of the prisoners’ right to privacy, in most of the penal institutions we visited in 2015 judicial officers were still present in the infirmaries while the examinations were being conducted.

The prisoners often file complaints pertaining to the implementation of the security measures of mandatory psychiatric treatment and mandatory treatment of drug addiction. Taking into account the position of the European Court of Human Rights in the case of Tomašić vs. Croatia, the manner of the implementation of the aforementioned measures needs to be normatively regulated in order for the purpose of these criminal sanctions to be fully achieved. 

In penal institutions the security measure of mandatory treatment of drug addiction is generally carried out in accordance with the Guidelines for the Psychosocial Treatment of Drug Addiction in the Health Care, Social Welfare and Prison Systems, although it is not indicated in the Guidelines that they also pertain to the implementation of the security measures of mandatory treatment. As a consequence, these measures are usually implemented by persons who are not health care workers while physicians are involved in the process to a very small degree or not at all, which is unacceptable. 

In police stations, emergency medical assistance is still the only medical care available 
although international bodies seeking the right to a doctor, which is one of the standard CPT.

Neither the Mandatory Health Insurance Act nor the Health Care Act or the Aliens Act have regulated in a satisfactory manner the provision of health care to the persons staying in the country irregularly both when it comes to the categories of the persons entitled to receive it and the forms of health care available to them. Health care in the form of the right to the emergency medical assistance is being provided only to the irregular migrants accommodated in the Foreigners Reception Centre Ježevo, as well as to foreigners whose involuntary return has been temporarily delayed and to those whose deadline for return has been set. However, it is not being provided to other categories of foreigners whose freedom of movement has been restricted, i.e. to s persons waiting for the beginning of the proceedings in a police station, those not having been found to be staying irregularly on the country’s territory yet or the foreigners being transported to a police station in order for the proceedings to be carried out. Adequate health care ought to be provided to all categories of foreigners staying in the state territory irregularly, in line with the special law.

Apart from what has been said above, limiting health care services provided to the foreigners detained in the  Centre to emergency medical assistance only does not suffice and needs to be broadened. One general practice medical team should be permanently stationed in the Center in order to perform the so-called initial medical screenings prior to the detention of a foreigner into the Center. 
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Although in the course of 2015 the occupancy rate in the prison system continued to decrease (on 31 December 2015 it stood at 86% overall and 99% in the high security conditions), accommodation conditions, especially those on the high security wards, still deviate from the national and the international legal standards. In nine of 20 penal institutions, occupancy rate exceeded 100%, with the highest recorded rate of 125% in the Rijeka County Prison. 

Although in its decision U-III/4182/2008 of 2009 the Constitutional Court ordered the Government of the Republic of Croatia to adjust, within an appropriate time limit but not exceeding five years, the accommodation capacities of the Zagreb County Prison in line with the standards established by the Council of Europe and the case law of the European Court of Human Rights so that they do not amount to degrading treatment of the detainees and the prisoners, no changes have been introduced yet. It needs to be taken into account as well that the significant decrease in the budgetary funds allocated for the prison system for 2016 will cause setbacks in the process of the improvement of the accommodation conditions. The significant decrease in the budgetary funds allocated for the prison system for 2016 will cause setbacks in the process of the improvement of the accommodation conditions.


Accommodation conditions in certain wards of particular psychiatric institutions are still unacceptable. At the end 2015 the construction of the new Institute for Forensic Psychiatry of the Vrapče Psychiatric Clinic began, which is a positive development. Unfortunately, the situation on the Psychogeriatric Ward of the Institute for Biological Psychiatry and Psychogeriatry where the elderly patients with mobility issues are accommodated in a manner that constitutes degrading treatment, remains unchanged. The situation in question calls for the immediate implementation of measures aimed at improving the accommodation conditions. 

Accommodation conditions in the police stations and the police detention units partially deviate from the established international standards, which can amount to degrading treatment and is in violation of the provisions of the Standards for the Premises Where the Persons Deprived of Their Freedom to Move Are Held. In some of the police stations there is no direct access to drinking water or sanitary facilities in the detention rooms, in some of them the rooms are extremely disorderly and unhygienic, while in others the video surveillance system covers the sanitary facilities, which represents a direct violation of the right to privacy and dignity of the persons deprived of their liberty. Although most police stations provide meals for the persons deprived of their liberty, in some of them no funds have been allocated for the purpose, so the police officers cover the cost of the meals by themselves. 

Also, the right of the persons detained for more than 24 hours to spend some time outdoors is not being respected in all police stations. 
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Although foreseen by the Annual Normative Activities Plan for the year 2015 a new Execution of the Prison Sentences Act has not been adopted. In the Annual Normative Activities Plan for 2016 its adoption is scheduled for the end of the current year. However, according to the available information, its drafting has not even begun yet.

The deficiencies in the legislature result in unequal treatment, which is especially worrying in the situations in which additional limitations are imposed on the rights of the persons deprived of their liberty via the application of the special measures for the maintenance of order and security. The lack of the clearly defined and uniform procedural rules and criteria can result in errors with tragic consequences, as in the case of an inmate who set himself on fire in a specially secured room free of dangerous objects in the Pula County Prison, at which occasion the judicial police officers committed several errors prior to and during the enforcement of the measure. A special cause of concern are the cases of the separation of prisoners from the communal manner of the serving of the prison sentence without a prior formal decision.The deficiencies in the legislature result in unequal treatment and the lack of the clearly defined and uniform procedural rules and criteria can result in errors with tragic consequences.


The Criminal Code which entered into force on 1 January 2013 prescribes that a prison sentence of up to one year can be executed at home, in line with the provisions of the special law. As the Execution of the Prison Sentences Act, which regulates the execution of prison sentences, contains no provisions in this regard, this form of execution of prison sentences is not being applied in practice. Thus, the delays in the adoption of the new Execution of the Prison Sentences Act, going on for several years now, have a negative impact on the rights of the prisoners as well as on the execution of the prison sentences.

The drafting of the amendments to the Criminal Procedure Act is currently under way. If adopted, they will provide an improvement in the legal protection of the prisoners on remand. However, the provision of the Criminal Procedure Act prescribing that the persons placed under arrest are entitled only to emergency medical assistance and no other medical help will not be subject to amendments at this point, which we find to be a violation of the international standards.

The new Act on the Protection of Persons with Mental Disorders which came into force on 1 January 2015 provides for the more efficient control mechanisms for the protection of the rights of the persons with mental disorders. However, there is still room for improvement. One of the shortcomings lies in the fact that the types of the measures of coercion as well as the limitations in their application are regulated by an ordinance and not by the Act on the Protection of Persons with Mental Disorders. Additionally, involuntary hospitalization is still being conflated with involuntary medical treatment. Thus, clearer legal definitions of both need to be provided. Inadequate accommodation conditions result in the violations of the rights of the persons with mental disorders. The minimum conditions regarding the premises, staffing, medical and technical equipment applying to all medical institutions or the units thereof which perform psychiatric hospital treatment and which carry out involuntary confinement and involuntary placement of the persons with mental disorders need to be regulated in more detail. The institutions without a closed psychiatric ward should not be carrying out involuntary confinement and involuntary placement of the persons with mental disorders, since the lack of a closed ward in which involuntary treatment ought to be carried out cannot be considered to constitute a valid reason for the application of the physical means of coercion. The new Act on the Protection of Persons with Mental Disorders provides for the more efficient control mechanisms for the protection of the rights of the persons with mental disorders. However, there is still room for improvement.


The conditions for the accommodation and treatment of children in the psychiatric institutions separate from the adult patients need to be additionally regulated in order to avoid serious obstacles to the treatment of children or, in some cases, its divergence from the established professional standards, due to the inadequate conditions. The fact that in the entire country there is only one closed psychiatric hospital ward for children where, in spite of the staff’s efforts, the rights of the children are being violated due to the inadequate conditions and the impossibility of separating the patients according to their diagnoses, is unacceptable. 
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Under the provisions of the Criminal Procedure Act, from the moment of the arrest and not longer than 24 hours, the Police must hand over the arrested person to the detention supervisor, in cases of criminal acts punishable by imprisonment term of up to one year, within 12 hours. The time spent in the police station for interview and collection of statements is not calculated in the above stated time frame which may lead to violation of legally binding time provisions. 
  
From the complaints we received, one can conclude that the time citizens spent in the police station for giving statements or interviews, has not been considered as a time someone was deprived of liberty, although in certain cases that was for up to 6 hours. The deprivation of liberty is considered from the moment of somebody’s arrest. This affects the stipulated time when an arrested individual should be handed over to the detention supervisor. 
  
In other cases when it comes to crimes with elements of violence detected on the spot in the moment of committing the crime, the alleged perpetrator could be accompanied to the police premises by a police officer. The official time of arrest is calculated from the moment someone is brought to the police premises, opposed to the previously stated situation. 
  
Although an individual is entitled to refuse providing the information requested, it is important to note that his/her status during the time of the interview which may be even 6 hours, is considered as a time of a suspect person and not as time of a detainee, resulting in the fact that during this time the fundamental rights granted to a detainee do not apply to these individuals (Article 108 of the Criminal Procedure Act).

  
[bookmark: _Toc454546959]6. The Capacities of the Office of the Ombudswoman for the Performance of the Tasks of the NPM

In addition to the Deputy Ombudsman who leads the Department for the Persons Deprived of Their Liberty and the NPM, seven employees perform the tasks of the NPM and handle complaints. In the course of 2015 the Department performed 72 visits (which is an increase of 227% compared to the previous year) encompassing penal facilities, police stations, and locations affected by the refugee crisis as well as social welfare homes for the elderly. 

Also, in 2015, the amendments to the Act on the National Preventive Mechanism for the Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment entered into force, providing for the possibility of the inclusion of a larger number of independent experts and NGOs into the work of the NPM.

In the State Budget for 2016, approx. 18 700 Euro was allocated to the NPM, which is a slight increase in comparison with the 17 400 Euro allocated in 2015. Although new employments, amendments to the Act on the NPM and increase of funding contribute to the efficiency of performance of tasks of the NPM, it is still required to strengthen human and material resources of the Office for Performance of Tasks of the NPM. 
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