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STATUS OF PERSONS WITH DISABILITIES IN MAURITIUS IN LIGHT OF THE CONVENTION
I. Summary Review of most critical issues
Article 1 (Definition of persons with disabilities)

The State party uses a medical model definition of persons with disabilities

The State party has a medical model definition of persons with disabilities in its national legislation (paras. 13, 14). 

The State is encouraged to amend its legislation and adopt a social and human rights model definition of persons with disabilities.
Article 12 (Legal capacity)

Restrictive concept of legal capacity 

The State party still has in place a susbtitue decision system (paras. 114, 115).
The State party is encouraged to harmonize its national legislation with the provisions of the Convention.   

Article 14 (Liberty and Security of the Person)
Practice of institutionalization of persons with disabilities

The report notes that a person with mental disabilities who purportedly represents “a danger to himself or society at large” may be placed in institutions (paras. 132,115). 
The State party is encouraged to take steps for the prohibition in law and in practice of the institutionalization of persons with disabilities in full compliance with provisions of articles 12 and 14 of the Convention, and to develop conditions for independent life in the community of persons with any forms of disability

Article 33 (national monitoring body)

The state has not yet designated the body to serve as the national monitoring institution under the Convention (paras. 13,170) 

The State party is encouraged to designate the body to serve as the national monitoring institution under the Convention. 
II. General issues to consider when preparing reports to the Committee

In its Reporting Guidelines, the CRPD Committee requests State parties preparing their reports to meet a number of objectives including:  

1. States parties  should use the opportunity of the report drafting process to conduct a comprehensive review of the measures undertaken to harmonize national law and policy with the Convention

The report enumerates a number of measures that the State party has undertaken,  but most of them have been adopted before the entry into force of the Convention for the State party, and thus do not fully conform to the Convention.  Therefore crucial provisions under article 1 (definition of person with disabilities), article 12 (legal capacity), article 14 (deinstitutionalization), remain to be harmonized in the national legislation. 
The State party is encouraged to:
(1) harmonize its national legislation with the Convention; 
(2) proceed with efforts to adopt specific plans of action for each Convention right by confronting existing legislation, policies and plans with the requirements of the Convention; and 
(3) develop a strategy for implementation with clear benchmarks, timelines and appropriate funding. 

The State is strongly encouraged to follow up on the recommendations of the Committee.
2. The report should indicate whether the State Party has adopted a comprehensive disability anti-discrimination legislation in accordance with the Convention  
The State party does not have yet in place a comprenhesinve anti-discrimination legislation (paras. 26-32). 
The State party is encouraged to proceed with the adoption of a comprehensive anti-discrimination law framework and an action program and plan to implement each Convention right.
3. The report should indicate any mechanisms in place to monitor progress toward the full realization of the Convention rights, including recognition of indicators and related national benchmarks in relation to each of the Convention rights. 

The report contains little information about State’s mechanisms (such as indicators and national benchmarks) used to measure and monitor the progress in the realization of the Convention rights. 

The State party is encouraged to establish such mechanisms of measuring progress. This enables the State party itself to have a better picture of its real achievements in implementing its own agenda for the promotion of the rights of persons with disabilities consistent with its obligations under the Convention.

The State party is encouraged to follow up on the recommendations of the Committee.  

4. The report should indicate the judicial and other appropriate remedies in place enabling victims to obtain redress in the case of violation of their Convention rights  

The report states that it has not yet in place a specific mechanism of addressing disability related complaints of discimination (para. 317)

 The State party is encouraged to establish in law and pactice a full fledged complaints mechanism to redress situation of violation of Convention Rights. 

The State is also encouraged to adopt legislative and practical measures to combat discrimination against persons with disabilities (such as controlling and inspecting organs, fiscal and economic incentives, a system of sanctions or compensations for violations of rights).  The State party is encouraged to update its anti-discrimination legislation. 

5. In the report, any reservation to or declaration relating to any article of the Convention by the State party should be explained and its continued existence clarified

Mauritius ratified the Convention 8 January 2010 and is not yet a party to the Optional Protocol to the CRPD Convention. The Convention entered into force for the State party on 8 February 2010.  

The State party has made 3 reservations to the Convention. The State party should be encouraged to withdraw all its reservations and commit to ensure implementation on the basis of specific phased timeline action programs and plans. The articles to which reservations were made (articles 11, 9(2)(d), 24(2)(b) do not appear to require immediate implementation having in mind the developing status of the State party, but a commitment for action. 
III. Analysis of the report (article by article)
Articles 1 to 4 of the Convention
Under these Articles, the Committee has recommended that the State party provide information clarifying, inter alia, the following issues:

The definition of “disability” and “reasonable accommodation”

The report notes that Mauritius uses various definitions of persons with disability all of which follow the medical model definition (paras. 13, 14). The report notes that State party is aware of this and is shifting towards adopting a social model definition of disability (para. 15). However it does not provide information on any specific steps done towards full incorporation of the social model in its national legislation.
The State does not have yet a definition of reasonable accommodation in its national legislation (para. 16).
The State party is encouraged to incorporate in its national legislation the definition of person with disability and “reasonable accommodation” in line with the Convention. 
Article 5 Equality and non-discrimination

Under this article, the Committee encouraged the State party to provide information, inter alia, pertaining to:

a) The real possibility of using existing laws to protect rights; 

b) measures to guarantee equal and effective protection, including reasonable accommodation; and
c) policies, programs and affirmative action to ensure a de facto equality of persons with disabilities with other members of society
The report acknowledges that there is not yet a specific disability anti-discrimination legislation in the State party, but to mitigate the situation, the State party relies on a number of national Acts including the Constitution and the Training and employment of Disabled persons Act (paras. 26-32).
Likewise it does not appear to be there in the State party a dedicated body to deal with complaints concerning discrimination on the basis of disability except the training and employment of disabled persons board established under the Training and Employment of Disabled Persons Act, which deals strictly only with discrimination arising out of the employment of persons with disabilities and the courts (paras. 33, 34, 317). 
The report is also silent about any specific policies, programs and affirmative action in place in the State party to enhance the status of persons with disabilities in Mauritius.
The State party is encouraged to adopt a specific disability anti-discrimination legislation.  The State party should be encouraged to adopt practical affirmative measures to combat discrimination against persons with disabilities (such as controlling and inspecting organs, fiscal and economic incentives, a system of sanctions, or compensations for violations of rights).  
The state party is encouraged to put in place a dedidcated mechanism to deal with specific complaints regarding discrimination on the basis of disability in all areas of societal life.
Article 9 – Accessibility

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures (legislative and others) for access to the environment (physical (built in, transport), information, communications, social (facility and services provided to the public); accessibility standards, control, and sanctions for non-compliance

The report states that the following legislative acts contain provisions requiring rendering public buildings and other public spaces and transport accessibile: 

-The Building Act and the Building regulations 2005 (concerning accessibility to and facilities for persons with disabilities) (paras. 76, 77);

-The Land and building permit guidelines (para. 78);

-The Road Traffic regulations (as amended in 2010) (paras. 82);
The report notes that new legislation is being prepared to amend the Road Act, the Morcellement Act and the Town and Country Act (para. 97).

In terms of practical measures to ensure accessibility the report notes that the Ministry of Social security, National Solidarity and Reform Institutions has set up a Sub-Committee on Accessibility  which launched a Directory of Emergency Services in Braille, other activities are being conducted to make building and services accessible to persons with disabilities (paras. 79-96).
The report provides little information about the use of the system of sanctions and its effectiveness.  

There is also little information about the accessibility of communications and the internet.

The State party is encouraged to adopt further measures to ensure full accessibility of public spaces, information and social communication media, including the adoption of accessibility roadmaps and standards with detailed phases of implementation. 
The State party is encouraged to establish control mechanisms and sanctions for non-compliance with the accessibility measures. 
Article 10 – Right to Life 

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Right to life of persons with disabilities; Prohibition of arbitrary deprivation of life

The report notes that the Constitution of Mauritius and other instruments and mesures protect the right to life of everyone (para. 98-103).

The report says nothing about the right of guardians to decide about termination of medical treatment for persons with disabilities.

The State party is encouraged to update the Committee on whether or not the right of guardians to decide about termination of medical treatment is established in the State party. 
Article 12 - Equal recognition before the law
Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Legislation does or does not exist which restricts the full legal capacity on the basis of disability and measures being taken towards conformity with article 12; support for persons with disabilities to exercise their legal capacity and manage their financial affairs; existence of safeguards against abuse of supported decision-making models

The report notes that a full guardianship system still exists in the State party which prevents them from “entering into contracts, voting, marrying, taking decision about health and accessing court of law” (paras. 114-115). 

The report says nothing about the status of defense of insanity in the penal doctrine of the state party.   
There is no information in the report about any measures envisaged in the State party to review the legislation and practice in order to replace the substitute decision-making system prevalent in the State party by a supported decision-making system in accordance with the Convention which requires inter alia States parties to change or abolish contrary legislation and practice (article 4, CRPD Convention).  

The Convention in article 12(2) requests States to recognise that persons with disabilities “enjoy legal capacity on equal basis with other in all aspects of life”, and to take appropriate measures to provide access to persons with disabilities to “the support they may require in exercising their legal capacity”. In article 12 (4) States parties are urged to ensure that measures to support persons with disabilities  in the exercise of their legal capacity are protected with safeguards that “respect the rights, will and preferences” of the person requiring support and are subject to regular review by independent and impartial authority or judicial body. 

The Convention, therefore, requires granting to all persons with disabilities the enjoyment of their full right to legal capacity, and thus to abolish the guardianship system. In exceptional circumstances and as a measure of last resort, a State party should provide access to persons with disabilities to the support they require to exercise their legal capacity. 

There is no question of completely substituting the legal capacity of persons with disabilities with that of a guardian, as any such arrangements should “respect the rights, will and preferences” of the persons with disabilities.  However, under the existing guardianship schemes of the State party, the will and preferences of the persons with disabilities are neither asked nor ensured. Accordingly the guardianship system should be gradually abolished and replaced by supported decision- making schemes in line with the Convention.

The State party should be encouraged to gradually replace in law and in practice its substitute decision- making mechanisms with  supported decision- making schemes that “respect the rights, will and preferences” of persons with disabilities. Any such measures of supported decision-making should be subject to regular review. The lack of legal capacity to act has implications for the realization of practically all other rights of persons with disabilities under the Convention.
Article 14 - Liberty and Security of the Person

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to ensure that persons with disabilities are not deprived of liberty on the basis of disability; prohibition of institutionalization of persons with disabilities 
The report notes “the fact that a person suffers from a disability is not a basis for the deprivation of liberty unless his mental state is such as would constitute a danger to himself and society at large, and his internship at the Brown Sequard Hospital is so warranted and after medical diagnosis on the person’s mental state” (para. 132, see also para. 115).
This suggests therefore that there is not yet a law prohibiting the institutionalization of persons with disabilities, solely on account of their disability.  
The State party is encouraged to provide more specific information about the practice of placement of persons with disabilities in institutions on account of their disability, and the existence and work of psychiatric institutions. 
The State party is encouraged to take steps for the prohibition in law and in practice of the institutionalization of persons with disabilities in full compliance with provisions of articles 12 and 14 of the Convention, and to develop conditions for independent life in the community of persons with any forms of disability.   

. 
Article 15 - Freedom from torture or cruel, inhuman or degrading treatment or punishment

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Prevention from medical or scientific experimentation without their free and informed consent; persons with disabilities should be made part of national strategies and mechanisms to prevent torture

The report states that the Constitution of Mauritius guarantees the right to freedom from torture, inhuman or degrading punishment or other such treatment (para. 139).
It is not clear whether the guardians may authorize treatment without the informed consent of persons with disabilities.
The State party should be encouraged to provide statistical data regarding practices of medical experimentation in hospitals, and the strategy and policies adopted to prevent possible cases of experiments without free and informed consent of persons with disabilities including forced interventions to purportedly correct a form of disability. It should be noted that informed consent by persons with disabilities may be provided beforehand within the framework of a mechanism of supported decision-making. 

The State party is further encouraged to adopt specific legislation, which takes into consideration more subtle forms of torture and ill treatment justified by the supposed need to cure a form of disability against the will of persons with disabilities. The State party is also encouraged to provide more specific information about the existence and work of psychiatric institutions.

Article 18 - Liberty of movement and nationality

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to ensure the right of persons with disabilities to acquire a nationality and not to be deprived of it; to ensure the right of a person with disabilities to enter or leave his/her country freely; measures to ensure that every new-born child with a disability be registered upon birth and given a name and a nationality

The report states that the constitution of Mauritius guarantees to everyone the right to freedom of movement and to leave and return to the country and freely choose their place of residence. They also have a right to acquire a nationality. The report states that this right applies to persons with disabilities (paras. 151, 156).

It is not clear whether persons placed under guardianship can also freely move and freely choose their place of residence in the State party.
The State party is encouraged to update its legislation and implement in practice the social model definition of persons with disabilities.

Article 29 - Participation in political and public life

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Legislation and measures to guarantee to persons with disabilities, in particular, persons with mental or intellectual disability, political rights, including, if it is the case, existing limitations and actions taken to overcome them; support provided, if any, to persons with disabilities  for the establishment and maintenance of organizations to represent their rights and interests at local, regional and national level

The report notes that those of “unsound mind” are ineligible to participate in the political life and denied the right to vote in the State party (paras. 272-273).

The report also says little about the right to vote of persons placed under guardianship.

  The State party is encouraged to revise its legislation to conform it to the requirements of the Convention under articles 29 and 12 and provide in law and practice the right to vote of persons with disabilities that take into their accessibility needs.

The State party is further encouraged to proceed in practice to ensures an effective representation of persons with disabilities at all levels of the decision-making (Government, Parliament, Judiciary) which affects their interests if possible through a quota system to ensure diversity. 

Article 33 - National implementation and monitoring

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

The designation of one or more focal points within the Government for matters relating to the implementation of the Convention and facilitate related action in different sectors and at different levels; the establishment of a framework, including one or more independent mechanisms, as appropriate and measures taken to promote, protect and monitor implementation of the Convention taking into account the principles relating to the status and function of national institutions for the protection and promotion of human rights; budget allocations for the purpose of national implementation and monitoring

The report notes that a national committee on the implementation of the Convention has been set up in Mauritius following the ratification of the Convention (para. 313-315).

The report is silent about the budget allocations to enable this organ to fulfill its functions under the Convention.
The report notes that the government is planning to set up a human rights monitoring committee to serve as the organ exercising the functions of monitoring body as required under the Convention.

The State party is encouraged to to clarify the role of the National Committee on the implementation of the Convention, and the whether it has sufficient budget allocations to work efficiently.
The State party is encouraged to set up the organ assigned with the mission of monitoring the implementation of the Convention in the State party.
The State party is further encouraged to officially designate by Act of Parliament, all national NGOs working for persons with disabilities in the State party as monitoring institutions under the Convention.
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