Fifth periodic report of Romania on the implementation of the

International Covenant on Civil and Political Rights 

ANNEX 9 (Question 7)
Excerpts from the Criminal Code in force since 1 February 2014 on racially motivated behaviors and criminal legislation fighting discrimination
· Criminal Code

Article 77 – Aggravating circumstances

h) committing a criminal offence on grounds of race, nationality, ethnicity, language, religion, gender, sexual orientation, opinion, political ideology, belief, wealth, social origin, age, disability, non-contagious chronic disease or HIV infection or for any similar circumstances, considered by the perpetrator as causes of the inferiority of one person against others.

Art. 282 – Torture

(1) The deed of the public official who has an office implying the exercise of the state authority, or of any other person who acts upon the instigation of or with express or tacit consent of a public official, causing serious physical or psychological sufferance  to someone:

a) in order to obtain information or statements from that person or a third party;
b) in order to punish that person for an act that person or a third party committed or is presumed to have committed;
c) in order to intimidate or make pressure on that person or a third party;
d) for any reason based on a form of discrimination, 

shall be punished with imprisonment from 2 to 7 years and the prohibition to exercise certain rights.

(2) If the deed stipulated at para (1) resulted into physical injury, it shall be punished with imprisonment from 3 to 10 years and the prohibition to exercise certain rights. 

(3) The torture which has resulted into victim’s death shall be punished with imprisonment from 15 to 25 years and prohibition to exercise certain rights. 

(4) The attempt to the offence stipulated at para (1) shall be punished. 

(5) No exceptional situation, whatever this would be, be it warfare or threats with war, internal political instability or any other exceptional situation, may be invoked for justifying torture. The order of the superior or of a public authority cannot be invoked either. 

(6) The pain or the sufferance resulted exclusively from legal sanctions and which are inherent to these sanctions or caused by them shall not be deemed as the torture offence.

Art. 297 – Misconduct in public office

(1) The deed committed by a public official who, in exercising his/her official duties, fails to act or acts improperly hence causing damage or infringing the legitimate rights and interests of a natural or legal person shall be punished with imprisonment from 2 to 7 years and the prohibition to exercise the right of occupying a public official position.
(2) The same penalty shall also apply to the deed committed by a public official, who, in exercising his/her official duties, restricts the exercise of a person's right or creates a situation of inferiority on grounds of race, nationality, ethnicity, language, religion, gender, sexual orientation, political ideology, wealth, age, disability, non-contagious chronic disease or HIV infection.

Art. 369 - Inciting to hatred or discrimination

Inciting the people, by any means, to hatred or discrimination against a category of persons shall be punished by imprisonment from 6 months to 3 years or fine.

Art. 438 – Genocide

(1) Committing one of the following deeds with the purpose of destroying partially or totally a group of national, ethnic, racial or religious persons shall be punished with life imprisonment or with imprisonment from 15 to 25 years and prohibition to exercise certain rights:

a) killing members of the respective group;
b) provoking physical or mental harm to members of the respective group;
c) subjecting the respective group of persons to living or treatment conditions that could endanger their physical development, either totally or partially;
d) taking any measures of preventing birth within the respective group of people;
e) forced transfer of children belonging to certain group of people to a different one.

(2) If the deeds stipulated at para. (1) are committed during wartime, the penalty shall be life imprisonment.

(3) The arrangement between different persons in order to commit genocide shall be punished with imprisonment from 5 to 10 years and prohibition to exercise certain rights.

(4) Direct and public instigation to commit genocide shall be punished with imprisonment from 2 to 7 years and prohibition to exercise certain rights.

Art. 439 – Criminal offences against humanity

(1)  Committing, within the framework of a generalized or systematic attack, launched against a civil population, one of the following deeds:

a) killing a person;
b) making a population or part of it, for the purpose of totally or partially destroying it, subject to certain living conditions aiming at determining the total or partial  physical disappearance of that population;
c) slavery or trafficking in human beings, especially women or children ;
d) deporting or forced transfer, by breaking the general provisions of international law, of some persons who are legally on a certain territory, by expulsing them to another state or to another territory, or by using other constraining methods;
e) torturing a person who is under the supervision of the offender or upon whom the offender is exercising his/her control in any way, causing to this person physical or psychological harm, or serious physical or  psychological sufferance, going beyond the sanctions admitted by the international law;
f) rape or sexual assault, constraining to prostitution, forced sterilization or unlawful detention of a woman who got pregnant by force, for the purpose of modifying the ethnical composition of a population;
g) injuring the physical or mental integrity of a person;
h) causing the forced disappearance of a person for the purpose of taking that person from the protection of law for a long period, by kidnapping, arresting or detaining, at the order of a state or of a political organization, or with their authorization, support or consent, followed by the refusal to admit that this person is deprived of liberty or to give real information on that person’s situation or on the whereabouts of the respective person, as soon as this information has been asked for ;
i) imprisonment or other serious form of deprivation of liberty, by violating the general provisions of international law;
j) persecuting a certain group or collectivity, by violating the fundamental human rights or by serious restraining the exercise of these rights based on political, racist, national, ethnical, cultural, religious sexual reasons or on other criteria which are known to be as inadmissible in the international law, 
k) other similar inhuman deeds causing serious sufferance or injuries of one’s physical or mental integrity

shall be punished with life imprisonment or imprisonment from 15 to 25 years and prohibition to exercise certain rights.

(2) The deeds stipulated at para. (1) committed within an institutionalized regime of systematic oppression and domination of a racial group over another one, with the intention of maintaining this regime shall be sanctioned with the same punishment.
· Government Emergency Ordinance no. 31/2002 prohibiting the organizations and symbols with fascist, racist and xenophobic character and the glorification of those found guilty of crimes against peace and humanity as amended by Law no. 187/2012 on the implementation of Law no. 286/2009 and by Law no. 217/2015:
Art. 2

e.) the Holocaust on Romanian territory means the systematic persecution and annihilation of Jews and Roma, supported by the Romanian authorities and state institutions on the territories administrated by them, between 1940-1944.
f.) Legionary Movement means a fascist organization from Romania which was active between 1927-1941 under the names of “Legion of the Archangel Michael”, “the Iron Guard” and “Everything for the Country Political Party”
Art. 3 

(1) The organization or establishment of a fascist, racist or xenophobic organization or the accession to or support in any way of such a group shall be criminalized and punished by imprisonment from 3 to 10 years and the prohibition to exercise certain rights.

(2) If the deeds provided at para. (1) had been followed by committing another criminal offence, the multiple offence rule shall apply. 

(3) There will be no penalty applied to the persons who committed the deeds provided at para. (1) if they notify the respective organization to the authorities before such organization has been discovered and any criminal offence within the respective organization filed of activity has been committed.

(4) If one of the persons who committed one of the criminal offences stipulated at para. (1) and (2) facilitates, during the criminal prosecution stage, the establishment of the truth and of the criminal liability against one or several of the organized criminal group members, the penalty limits shall be reduced to half.  

Art. 4 

(1) Producing, making publicly available or possessing with the view to making publicly available of fascist, racist or xenophobic symbols shall be criminalized and punished by imprisonment from 6 months to 3 years or fine.

 (2^1) Distribution or making publicly available, in any way, through a computer system of racist or xenophobic materials shall be criminalized and punished by imprisonment from one to 5 years. 

(3) The deed provided at para. (1), (2) or (2^1) shall not be criminalized if committed for art, science, research or education purposes or for the purpose of debating a public interest matter.

Art. 5 

(1) Promoting the cult of the persons guilty of committing one of the criminal offences against peace and humanity or promoting the fascist, racist or xenophobic belief, by using the propaganda and being the deed committed through any means, in public, shall be punished with imprisonment from 6 months to 3 years or fine.

Art. 6

(1) The denial, challenge, approval, justification or nominalization, obviously, by any means, in public, of the Holocaust or its consequences shall be punished with imprisonment between 6 months to 3 years or a fine;

(2) The denial, challenge, approval, justification or minimization, obviously, by any means, in public  of the genocide, crimes  against humanity or war crimes, as defined by international law, by the Statute of the International Criminal Court and by the Chart of the International Military Tribunal established by the London Agreement on the 8th of August 1945, the International Criminal Tribunal for the former Yugoslavia, by the International Criminal Tribunal for Rwanda or by any other  international criminal tribunal established through international relevant instruments and who’s competence, or its effects, recognized by the Romanian State, shall be punished by imprisonment between 6 months to 3 years or a fine.

(3) The perpetration of any deed provided by (1) or (2), by means of a cyber-system, constitutes an offence and shall be punished by imprisonment from 6 months to 5 years.
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