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I. INTRODUCTION
I am pleased to address the United Nations Human Rights Committee, in compliance with the decision made by the Federal Public Defender General, Mrs. Stella Maris Martínez, in my capacity as head of the Program for the Implementation of Human Rights Instruments, in order to deliver the Federal Public Defender’s Office’s contributions regarding the Fifth periodic report submitted by Argentina, in accordance with Article 40 of the International Covenant on Civil and Political Rights (CPCR/C/ARG/ 5, May 19th 2015).
We hereby submit the executive summary, in both Spanish and English, of the alternative report sent to the Honorable Committee on May 27ththis year. Thus, for a more thorough review of the issues addressed herein, referral to said document is suggested.
It is worth reminding the Committee that the Federal Public Defender’s Office[footnoteRef:2] is one of the bodies created by the Argentine Constitution, which in its Article 120 emphasizes that it is an independent body, with functional autonomy and financial autarky, just like the Public Prosecutor’s Office. [2:  The Federal Public Defender’s Office is led by the Office of the Federal Public Defender General, which the Commissions and Programs herein mentioned report to.] 

The primary role of the Federal Public Defender’s Office is to legally represent people before the court, ensuring full exercise of their rights and safeguarding their guarantees. The new Organic Law of the Federal Public Defender’s Office, enacted on June 17th 2015, describes it as an institution for the defense and protection of human rights that guarantees access to justice and full legal assistance in individual and collective cases, and sets its goal towards promoting all appropriate actions meant to protect and defend the fundamental rights of persons, especially of those in vulnerable situations (Art. 1, Law 27149).
Ratification of human rights conventions is not limited only to its functional guarantees, as also have implied full recognition of the contentious competence before the bodies created by the treaties. Regarding these procedures of individual complaints before treaty bodies, the need for a federal law is noted. Such a law should regulate the performance of both national and provincial authorities in the proceedings and, particularly, regulate and facilitate the implementation of international protection bodies’ decisions in domestic law.
Therefore, and as regards the International Covenant on Civil and Political Rights, the following recommendations are suggested:
• The State should make all reasonable efforts to ensure full implementation of the Covenant throughout its territory without any limitations or exceptions -in accordance with its Art. 50- to guarantee that all persons are able to fully enjoy their rights in any part of the country.
• In this regard, the State should ensure -through provisions of national law, especially the effectiveness a law’s enactment-, the compliance with its obligation and that of the provinces as to communications submitted to the Committee (Art. 10 of the Protocol), as well as the implementation of the observations and remedies formulated in the opinions (Art. 5, section 4 of the Protocol), at all levels of federal or local government and in all territorial jurisdictions.

II. EQUALITY AND NON-DISCRIMINATION (Art. 2 and 26)
a. Discrimination based on sexual orientation and gender identity
During 2015 and 2016 the Office of the Federal Public Defender General has intensified its work in monitoring conditions of detention of the LGBTI population in the Federal Penitentiary Service. Regarding transgender persons, there remains a concern for the breach of their right to prior consultation as to which should be the best choice of accommodation available, in order to respect their self-perceived gender identity. On the other hand, cases have been reported in which gay persons, despite having requested the Federal Penitentiary Service to be assigned to reside in specific pavilions destined for this population, were accommodated together with the general prison population, in spaces where they allege to have suffered violence and even sexual assault. Some of these allegations are currently undergoing criminal investigation.
b. Criminalization and prosecution of abortion
The Office of the Public Defender General is closely monitoring the situation related to access to legal abortion throughout the country and to the criminalization of abortion in general.
Access to legal abortion and the criminalization of abortion share a common problem, that is, the lack of public information that may properly size these aspects. In Argentina the number of women who want to access legal abortion, the amount of those who do, which health centers provide the service, or what the barriers are, remain unknown. Nor are there records on the amount of prosecutions for crimes of abortion, initiated proceedings, convictions, sex of the denouncers and the denounced, among other significant data.
With regard to access to legal abortion, it is worth mentioning that the judgment in the "F.A.L. s/ medida autosatisfactiva" case of the Supreme Court of Justice shows an irregular degree of compliance in the country. Not all jurisdictions issued hospital protocols to ensure access to legal criteria for abortion, and many of those that did therein included restrictions contrary to the guidelines issued by the Supreme Court. Other difficulties in accessing legal abortion within the public health care system have also been detected, such as: the conscientious objection of professionals; prosecution in specific cases (including cases of raped girls); the filing of collective lawsuits to attack action protocols’ validity; pressure from conservative groups; the lack of care services; and the lack of information dissemination mechanisms. 
As for criminalization, the available evidence shows that it has not been efficient to discourage abortions[footnoteRef:3] and in turn causes serious consequences to the health and lives of women attending clandestine practices[footnoteRef:4]. However, although since the return to democracy legislation drafts aiming at decriminalizing or legalizing abortion have been continuously submitted to the National Congress, they were never subject to debate. It is even estimated that an initiative of the Executive Branch of 2006 to issue a new Criminal Code failed partly for including more permissive rules on abortion. [3:  It is estimated that around 450,000 induced abortions are performed annually in Argentina, suggesting that every two births over one abortion is performed.]  [4:  Cf. Pantelides, E. y Moreno, M. (coord.), Situación de la población en la Argentina, PNUD-UNFPA, Buenos Aires, 2009, pages 89-90. Available on: https://www.unfpa.org/sites/default/files/admin-resource/Argentina-Situacion-de-la-Poblacion-en-la-Argentina_0.pdf, (visited on May 5th 2016); Egresos de establecimientos oficiales por diagnóstico. Año 2011. Dirección de Estadísticas e Información de Salud. Secretaría de Políticas, Regulación e Institutos. Ministerio de Salud de la Nación. Available on: http://deis.msal.gov.ar/wp-content/uploads/2016/01/Serie11Nro10.pdf (visited on May 11th 2016).] 

Penalization especially affects the most vulnerable women, who are the ones to usually turn to public hospitals for health care in cases of post abortion complications. These women are often denounced by the professionals in whose care they are, in violation of medical confidentiality, which discourages seeking health care and creates severe risks to their safety, health and life.
According to official statistics, between 2011 and 2015 there were 46 convictions for abortions, 22 of which were women.

We suggest that the Human Rights Committee should adopt the following recommendations:
• The State should assess the constraints faced by women and LGBTI groups (lesbian, gay, bisexual, transgender and intersex persons) in the light of their own differential experiences. This requires the inclusion of a gender perspective in the actions of the entire state apparatus in order to take into account the specific impacts and victimization contexts to which they are exposed.
• With regard to LGBTI groups in conflict with the law, the state should guarantee alternatives to their deprivation of liberty, in view of the history of criminalization, abuse and institutional violence already suffered in a free environment and enhanced in prison. When these alternative measures are not feasible, they should be replaced by non-prison, moderate sorts of deprivation of liberty.
• The Argentine state should also be reminded that it has a strong duty to safeguard the rights of LGBTI groups deprived from their liberty not to suffer any sort of violence; not to be discriminated based on their sexual orientation, identity or gender expression; to be properly heard about their place of prison accommodation; and that the opinion expressed be satisfied except for exceptional reasons. The State should also guarantee the full implementation of the Law 26743 ("Gender Identity Law"), as well as that of the "Guidelines" for searching and examining transgender persons, recently approved by the Servicio Penitenciario Federal (Argentine Federal Penitentiary Service).
• In regards to (1) the lack of effectiveness of the partial decriminalization model to ensure access to legal abortion in cases of rape or risk to the life or health of the woman, and (2) the large amount of women who die or harm their health by resorting to unsafe abortion, the State should decriminalize abortion in all cases.
• Meanwhile, for the time being, in cases of legal abortion the State should implement measures to remove regulatory, institutional and attitudinal barriers to this practice, and ensure effective access to legal abortion in a fast, safe and reachable manner. Thus, in cases of legal abortion, Argentina should ensure that women attending public health facilities due to post-abortion complications are not reported by the professionals who assist them, and that when a complaint violates medical confidentiality, all likely civil, criminal and administrative liabilities should be investigated and punished.
• The State should review the judicial practice and legislation that criminalizes as aggravated murder –with no intermediary legal precept or entity-, as a result of the derogation of the criminal type of infanticide in a much more cumbersome and disproportionate classification of similar conduct.

c. Discrimination against migrants
The Office of the Public Defender General intervenes on behalf of migrants in various administrative and judicial procedures, in which there have been a number of bad practices, misinterpretations of the Migration Act No. 25871 and/ or administrative irregularities committed by the National Migration Office that violate the rights of migrants, which have led to different actions taken by this Office.
We suggest that the Human Rights Committee should adopt the following recommendation:
• The State should be urged to ensure, in practice, the full exercise of constitutional and legal guarantees in administrative and judicial processes in which various issues affecting migrant populations are addressed. In particular, the State should guarantee: access to information on the right to free legal aid in administrative proceedings on the migration matter in accordance with legal provisions; compliance with legal deadlines in cases of referral to the country of origin; a wide judicial review of administrative decisions; as well as greater coordination between the different authorities involved in those procedures.

d. Right to vote of persons with mental or psychosocial disabilities
Obstacles faced by persons with psychosocial or mental disabilities to exercise their right to participate in public affairs (Art. 25 of the ICCPR) are concerning. The State has not taken sufficient structural measures to ensure this group of people the exercise of their right to vote.
We suggest that the Human Rights Committee should adopt the following recommendation:
• The state should be advised to adopt measures of national and provincial scope, aimed at developing a comprehensive and structural action plan to overcome the regulatory, factual and attitudinal barriers that still deprive people with mental, intellectual and psychosocial disabilities of their right to vote. Such measures should particularly consider: 1) repealing Art. 3 section a) in the National Electoral Code (and similar regulations in local jurisdictions); and 2) adopting positive measures of legislative, administrative, judicial and any other nature necessary, so that people with psychosocial disabilities who are confined and able to vote may do so under equal conditions with all others.

III. VIOLENCE AGAINST WOMEN (Art. 2, 3, 7 and 26)
The Commission on Gender Issues of the Office of the Public Defender General takes joint actions with other public agencies to provide legal aid and assistance to women who have been victims of violence. The Office of the Public Defender General has also produced the "Acceso a la justicia para mujeres víctimas de violencia en sus relaciones interpersonales"[footnoteRef:5] report, published in 2015, where the different contributions, debts and challenges of the comprehensive protection law against gender violence (Law 26485) were considered, and several critical dimensions detected in its compliance were assessed. [5:  In English, “Access to justice for women victims of violence in their interpersonal relationships”. The complete report here: http://www.mpd.gov.ar/pdf/publicaciones/biblioteca/Informe%20G%C3%A9nero%202015%20con%20tapa%20e%20isbn.pdf.] 

As regards public policy, the report warned on: the lack of public records and official statistics on violence against women in Argentina; the lack of resources and policies for the denouncers’ self-reliance; the insufficiency of existing free legal aid service; and the flaws recorded in the protection systems currently used.
With regard to judicial practices, the report detected problems in the proceedings related to protective measures within family justice centers based in the City of Buenos Aires.
In the "Femicidio y Debida Diligencia: estándares internacionales y prácticas locales"[footnoteRef:6] report, prepared jointly with Amnesty International Argentina in 2015, international standards of due diligence were systematized and used as framework to evaluate femicide judicial cases carried out in Argentina in the past ten years. The study showed that many women’s deaths were preceded by several failures of the prevention system, such as: inaction when urgent measures for the victims’ protection were required; the fragmented processing of violence records and the subsequent lack of institutional reproach; the use of mechanisms of reconciliation between victims and aggressors that dismiss the gravity of the facts; and inefficient enforcement and monitoring of the granted protective measures. [6:  In English, “Femicide and Due Diligence: international standards and local practices”. The complete report here: http://www.mpd.gov.ar/pdf/publicaciones/biblioteca/Libro%20femicidio%20Final%20con%20tapa%20e%20isbn.pdf.
] 

Comprehensive assistance mechanisms for victims of domestic violence should be strengthened, both at federal level and in provincial jurisdictions.
We suggest that the Human Rights Committee should adopt the following recommendations:
• The State should be reminded that it is its duty to have official, updated and comprehensive statistics regarding violence against women. Public policies should also be implemented in order to provide comprehensive assistance to complainants and ensure their real opportunities to opt for a life free of violence. Inter alia, the State should provide access to social subsidies, occupational training, policies enabling access to dwelling and housing credit, alternative care for children, as well as mechanisms for interdisciplinary intervention in regards to offenders. Furthermore, it should allocate the necessary budget to laws granting free legal representation to victims of gender-based violence (Laws 26485 and 27210[footnoteRef:7]), for their enforcement throughout the country. [7:  See http://www.infoleg.gob.ar/infolegInternet/anexos/255000-259999/255672/norma.htm] 

• In cases of violence in interpersonal relationships, the state should gear its efforts towards successful early intervention. To this end, the authorities should: have suitable mechanisms for risk assessment in regards to victims and their immediate family members; adopt urgent, proper and effective measures to stop and prevent further acts of aggression; ensure compliance through periodic review and constant monitoring; investigate and punish violations of both aggressors and public officials not acting with due diligence; and train all the preventive apparatus. The institutional design of the judicial system should also ensure a comprehensive and non-fragmentary approach of complaints, for example through specialized courts that can exert jurisdiction in claims of both civil and criminal nature.
• It is essential that investigations of violent events should comprise a gender perspective, be initiated immediately, be carried out free of stereotypes, and conducted by duly trained personnel, under specific protocols and with sufficient technical resources. The procedures should be conducted giving respectful treatment to victims and their families, and collecting all the background and context information related to the facts, in order to conceptualize and manage them properly. Also, the various state branches should ensure approaches that do not minimize the seriousness of the events under examination based on discriminatory bias, and refrain from blaming the victims or their relatives for the facts described in the allegations. It is also necessary that grounds for justification be applied in the case of women who responded to the attacks in self-defense, adjusting the analysis to a gender perspective.

IV. PROHIBITION OF TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT (Art. 3, 6 and 7)
a. Implementing the National Mechanism for the Prevention of Torture.
With regard to paragraph 8 of the Committee’s list of issues, at the end of 2012 the National Congress passed the law creating the National Mechanism for the Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment in accordance with the commitment made by the State in 2004 by signing and ratifying the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Law 25932). However, to this day national authorities have not initiated the process of recruiting and selecting the members of the National Committee for the Prevention of Torture.
This nearly ten year delay is frankly unacceptable, considering that Argentina was one of the first states to ratify the Optional Protocol to the Convention against Torture, and that from its entry into force in 2006 the State had a year –expired at mid-2007- to set in motion its National Mechanism for the Prevention of Torture.
The systematic practice of torture and other forms of ill-treatment in detention institutions across the country shows the need for urging national authorities to activate said national mechanism immediately.
The same issue reappears at the provincial level, where there has been an irregular implementation of Mechanisms for the Prevention of Torture, and there are serious obstacles to the admission of detention conditions monitoring bodies.


b. Torture and other forms of institutional violence
Regarding paragraph 9 of the list of issues, it is important to highlight the actions taken by the Program Against Institutional Violence of this Office of the Public Defender General, where the Division for Recording, Systematizing and Monitoring Acts of Torture and Other Forms of Institutional Violence operates.
Its main role is to record acts of torture and/ or ill-treatment the victims of which are persons deprived of their liberty or occurring in public areas during apprehensions.
Between 2011 and 2015 a total of 3,302 acts of ill treatment reported to the Program were recorded.
Notably, in most cases those who denounce acts of institutional violence remain in the custody of their victimizers –even accommodated within the same penitentiary facilities- or in cases of such events in public areas, they must live in the same territory where the denounced security force is deployed, whereas there is no specific state program or public policy designed to protect institutional violence victims. Due to this situation, most of the abuse and torture incidents remain unreported.
Despite this large amount of records, in most cases judicial investigations are ineffective, which may be considered a structural deficiency of the system of administration of justice.
Also, the practice already observed by the Committee regarding judicial agents including torture in less serious offenses and criminal types -particularly classifying these acts as duress is still common.
In particular, as regards the ultimate expression of violence deployed in prisons, i.e. the one ending in the death of detainees, analyzing the information that the Program has we can conclude that between 2011 and 2015, not only is the number of violent deaths alarming, but also that of the ones produced by disease and deficiencies in health care, in many cases due to avoidable causes as long as timely and/ or appropriate treatment is given.
We suggest that the Human Rights Committee should adopt the following recommendations:
• The state should enforce the National Mechanism for Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment and Punishment, in accordance with the commitment to the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment (Law 25932), and ensure that the provinces and the Autonomous City of Buenos Aires introduce local mechanisms.
• Notwithstanding the necessary enforcement of mechanisms for the prevention of torture at national and provincial levels, the State party should enact legislation and grant the necessary authorizations so that to that public defenders may visit places of detention, confinement or any other sort of deprivation of liberty, without administrative restrictions or the need for prior judicial permits.
• The State should be required, particularly in the light of the lack of progress in court cases and the impunity that it entails, to ensure the effective and thorough investigation of killings, torture and other inhuman treatment, occurring in confinement facilities, and to sanction those responsible with sentences suitable to the gravity of the offense.

V. ELIMINATION OF SLAVERY AND SERVITUDE (Art. 8)
The Office of the Public Defender General has implemented the Program for Legal Advice and Representation for Victims of the Crime of Trafficking in Persons, which aims to contributing to the protection and promotion of the rights of victims of human trafficking and exploitation, access to justice and comprehensive legal assistance. Its goals, among others, are to centralize and systematize any request to provide advice and legal representation to victims and to collaborate with the public defender´s offices intervening in each province; to strengthen institutional links with the various agencies that address issues related to the subject matter; and to promote training and reflection on the matter.
The Argentine State argued regulatory progress and the creation of bodies dedicated to different aspects of trafficking in persons. However, there is still a long way to go in order to achieve the implementation of a comprehensive policy of detection and identification of victims, protection and assistance.
We suggest that the Human Rights Committee should adopt the following recommendations:
• The State should be urged to adopt a comprehensive policy complying with all due diligence to prevent human trafficking, to investigate and, where appropriate, to punish traffickers, assist and protect victims of human trafficking and ensure their right to effective remedy and reparation, which should include restitution, rehabilitation, compensation, satisfaction and guarantees of non-repetition. The State should be exhorted to allocate sufficient resources to the policies, services and agencies involved in the fight against human trafficking, especially for those providing protection and comprehensive assistance to victims.
• The State should be urged to take measures to prevent human trafficking by addressing the broader , systemic process, the ultimate causes that contribute to human trafficking, and the social, economic, cultural and political factors causing the vulnerability of victims and potential victims of human trafficking, such as inequality, gender-based discrimination, sexual violence, social exclusion and marginalization, poverty, the lack of educational opportunities and of access to health care and housing, unemployment and unfair labor conditions, mainly in the case of migrant workers, among others.
• The State should be urged to adopt legislative or other measures, such as educational, social and cultural policies, to discourage the demand that fosters all forms of exploitation leading to human trafficking, especially to that of women and children.
• The State should be exhorted to guarantee free legal aid in courts of all instances, access to justice and judicial remedies enabling comprehensive reparation for victims of human trafficking and exploitation, as well as protection and assistance when they participate as witnesses in proceedings related to human trafficking before, during and after the trial. In addition, the state should be urged to fully respect the principle of exemption from criminal liability, according to which victims of human trafficking shall not be detained, charged or prosecuted for activities related to their trafficked person condition. The state should have a proactive attitude regarding confiscations and regulate the legislation with regard to confiscated property in such cases and establish a direct compensation fund for victims.

VI. TREATMENT OF PERSONS DEPRIVED OF THEIR LIBERTY (Art. 2, 9 and 10)
Records of the Prison Commission of this Office show that by October 5th 2012 in the Federal Penitentiary Service there were a total of 5515 persons under pre-trial detention and 4335 persons convicted, whereas by May 6th 2016 there were a total of 6393 persons under pre-trial detention and 4097 convicted. This clearly indicates that there has been an increase in the number of persons under pre-trial detention in recent years and that the use of alternatives to detention has not been promoted nor has been restricted the application of said injunction. 
The information provided by the State is insufficient, as it mentions absolute numbers of accommodation capacity and persons deprived of their liberty in the Federal Prison System, but it does not distinguish them by jurisdictions, and thus it turns out that facilities in the city of Buenos Aires and nearby are overcrowded.
In general, and unlike in many provinces, people detained for federal cases are not accommodated at police stations, but there are exceptions to it in specific locations in the country.
In addition, said facilities showed a serious deterioration of the conditions of detention and accommodation: lack of natural light and ventilation, insufficient bedding, poor sanitation, lack of space for visitors, inability to carry out recreational activities, among other problems. Pertinent claims were made.
Moreover, due to the existing partial overcrowding and lack of sufficient vacancies, the Federal Prison Service does not ensure the separation of accused and convicted.
As for the medical care of detainees, it can be noted that although there are prison hospitals, medical areas or medical care units in some Federal Prison Centers, the truth is that in general the facilities where health services are provided show serious deficiencies, both in terms of structure and professional medical personnel.
Except for a ​​mental health specific area, medical services are provided by prison officials.
The Office of the Public Defender General also took note of various factors that aggravate the conditions of detention of incarcerated women. First, the prison structure is hostile to the needs of the female gender and hinders the performance of roles such as care and maintenance of family ties. There is a limited amount of detention centers for women and their geographical distribution is uneven, causing that many of the detainees be hundreds of kilometers away from their affections. There are also difficulties in accessing minimum health standards, and to addressing certain issues prevalent in women. For example, especially concerning are the difficulties that pregnant women have in getting comprehensive care, the difficult access to gynecological examinations or studies aimed at detecting breast cancer as well as the lack of policies for comprehensive assistance aimed at women with abuse and violence records,  under the terms of Law 26485 (Art. 9, Section u). Access to work, as well as work training and education, are very limited, besides being planned according to stereotyped gender roles.
In many areas pre-trial detention remains the rule for proceedings for the alleged commission of crimes of relative gravity, and legal provisions that restrict judicial autonomy are maintained. The most obvious example of the inadequacy of legal regulation to the human rights standards is that, according to current legislation in vigor at federal level, there are still crimes for which the release from prison on specific grounds is not allowed (the so-called crimes exempted of the right to prison release).
The new Criminal Procedure Code contains a wide range of alternatives to preventive prison, sets a concept of the risks of obstructing the investigation and absconding as reasons for a measure of such gravity, and forces the judge to set a specific period, unlike the criminal procedure code currently in force.
Although the new Code has not come into force, and its implementation together with that of the whole system of criminal prosecution has been postponed until at least 2017, it is a good initiative and should be a guide for judges when ruling today on restrictions to freedom.
We suggest that the Human Rights Committee should adopt the following recommendations:
• The State should urgently adapt its legislation and, in the meantime, dispose any other measures to mitigate the increase in the rate of imprisonment of legally innocent people. To this end, it should promote the use of alternative measures to preventive incarceration, such as electronic surveillance devices. The already effected programs (Justice and Human Rights Ministry´s Resolution No. 1379 of June 26th 2015 and No. 86 of March 23th 2016) should be made known among the agents of the criminal justice system, so that they become aware of this tool and use it in a larger number of cases.
• The state should take effective measures to end the practice of preventive detention outside the incarcerating system, to ensure the separation of accused and convicted persons in prisons, and to guarantee the essential structural conditions of premises for a treatment according to the Standard Minimum Rules for the Treatment of Prisoners ("Mandela Rules"). Specifically, it should take steps to improve facilities in penitentiary hospitals and provide them with sufficient supplies and qualified professional staff that should not be part of the Penitentiary Service.
• The State should take urgent measures to prevent prison violence and deaths in penitentiaries, such as effective counseling and suicide prevention programs, and enforce measures to reduce the factors that increase risk levels, such as overcrowding in certain prisons, the lack of adequate medical care and the absence of training for penitentiary personnel inasmuch as it may have an impact on violent situations.
• The State should adjust its legal order and judicial practices, both at the national level and in the different provinces, so that preventive detention would not be the rule, which can only be imposed based on reasonable grounds and for a limited amount of time, according to international human rights standards. The State should also contemplate a sufficient number of alternative measures for the implementation of which it should hence allocate sufficient human and budgetary resources.
• In compliance with the United Nations "Bangkok Rules", the State should ensure the use of alternatives to deprivation of liberty in the case of women and, when that is not viable, it should direct the use of more moderate measures, other than imprisonment. The Argentine state should comply with Law 26472 and thus remove restrictive interpretations and structural barriers that hinder access to house arrest for women with children or responsible for persons with disabilities. Furthermore, it should provide those put under house arrest the necessary elements for their and their children’s subsistence, as well as access to their basic economic, social and cultural rights.
• Regarding imprisoned women, the State should guarantee their basic human rights and decent detention conditions and hence remove the androcentric penitentiary design. It should implement structural conditions that may facilitate contact with their affections, especially with their minor children. It should also ensure access to minimum health standards and comprehensive assistance against the abuse and violence usually found in their records. In terms of access to work, work training and education, the existing supply should be broadened and free of stereotypes.
• In more specific terms, the Argentine state should eliminate violent practices, such as degrading inspections and searches, nudity and obstetric violence. In view of the grave reported cases, round-the-clock obstetric care services should be supplied in penitentiary facilities that house pregnant women. It is also necessary to repeal the "Regulations on accommodating minors with their mothers detained in establishments run by the Federal Penitentiary Service" and to stop children’s enforced discharge in violation of due process.


a. Treatment of persons detained in psychiatric centers
[bookmark: _GoBack]The National Mental Health Act (Law 26657) created the Mental Health Review Body as a body for human rights protection, supervision and monitoring of confinement for mental health reasons.
To ensure its independence, the law chose the Public Defender’s Office as its operating sphere –our Office holds the presidency, legal representation and coordination through an Executive Secretariat- and established an inter-sectorial and equitable structure composed of state agencies and civil society, including organizations of mental health care services users.
Monitoring hospitalization conditions is one of the fundamental functions of the Mental Health Review Body and is carried out through visits to institutions, both when intervening in individual cases, and when conducting thorough supervisions of different facilities.
Such monitoring and supervision have brought to light the existence of isolation rooms and unjustified containment practices, the use of electroconvulsive therapy (ECT), hospitalization and medicalization as a priority basis for the therapeutic approach, prolonged internments for social reasons and irregularities related to medical records and to the absence of an informed consent in cases otherwise classified as voluntary admissions.
The Counsel Division on Mental Health of this Office of Public Defender General provides free legal defense to people with psychosocial disabilities involuntarily detained in mental health facilities in the City of Buenos Aires, supervised by the national civil justice agencies.
We suggest that the Human Rights Committee should adopt the following recommendations:
• The State should take measures to prevent ill-treatment in mental health facilities, especially by: 1) strengthening the validity, enforcement and effective implementation of the Law 26657 and its Regulatory Decree No. 603/2013, throughout the national territory, promoting actions that should foster a community mental health model, which may lead to the gradual replacement of both public and private monovalent institutions by 2020; 2) strengthening the Órgano de Revisión de Salud Mental (Mental Health Review Authority)’s work and the requirement to abide by its opinions, also contributing to creating review authorities in each province, as instruments to ensure the protection of the human rights of persons confined in mental health institutions; and 3) supporting the consolidation and effective implementation of public defense specializing in mental health for  involuntarily confined persons (in accordance with Art. 22 of the Law 26657, such as the Counsel Division on Mental Health of this Office of Public Defender General).    

VII. AUTONOMY OF PUBLIC DEFENDERS (Art. 14)
At the beginning of this presentation we referred to the enactment of the Organic Law of Public Defender’s Office 27149, promulgated on June 17th 2015, as regards public defense at federal level. Said law –the first in its kind to exclusively refer to the Public Defender’s Office- improved the principles of the previous Law, aimed at adequate ensuring the independence and functional autonomy, both of the Public Defender’s Office as an institution, and that of public defenders regarding their performance in specific cases.
Article 120 of the National Constitution establishes the Public Ministry as an independent body with functional autonomy and financial autarky, of dual nature (the Public Prosecutor’s Office and the Public Defender’s Office). This model adopted at the federal level establishes an autonomous public defense system and hence represents an organic guarantee of the right to defense.
In order to ensure financial independence and equality of arms with the rest of the actors in the system, the law stipulates a budget from the national Treasury and with own resources. It also explicitly provides that any creation of new courts shall consider the setting up of an equal number of offices of public defenders.
Within the described structural framework, the institution is set as an organization for the defense and protection of human rights, guarantor of access to justice and full legal assistance for persons, especially for those living under conditions of structural vulnerability or discrimination. To this end, it takes on a perspective linked to international standards for the protection of human rights, in matters such as effective technical assistance, disability social model, gender, cultural diversity, children and adolescents, among others.
With regard to the exercise of the defense in criminal matters, there have been regulated important guidelines for action aimed at strengthening the service. The investigative functions of defense and participation in all procedural act that may lead to a benefit or harm for the represented as well as in disciplinary proceedings carried out in the context of deprivation of liberty, are all guidelines worth highlighting. The technical defense of the accused is considered from the moment they are detained at police headquarters or other security agencies until the conclusion of the sentence execution stage. Moreover, the law itself has specific standards for effective action.
The provisions of the law are compatible with the enactment of the new Criminal Procedure Code (Law 27063), which designs a purely accusatory and adversarial model, under protective principles of the right to defense, such as equality of arms and broad faculties of independent investigation.
On the other hand, it should be noted that the mentioned law stipulates that the Public Defender’s Office shall provide legal aid and assistance to victims of crime, as long as the limited financial resources or vulnerability in the specific case require an institutional approach. The latter is a particularly important task, since it ensures effective access to justice in special situations of violations to fundamental rights (cases of institutional violence, structural discrimination, etc.).
Notwithstanding the foregoing, it should be noted that the implementation of the new criminal procedure model, which had been scheduled for March this year, is currently suspended as provided by the Necessity and Urgency Decree No. 257/15 issued by the Executive Branch on December 24th 2015.
Not only was the Criminal Procedure Code deferred with no new deadline for its entry into force, but the budgetary clause setting a minimum percentage revenue to be automatically transferred from the treasury was also annulled; at the same time, the provisions that created a significant amount of magistrate and official positions, designed to adequately meet the needs of public defense in the city of Buenos Aires and in the provinces, were also repealed by the Executive.
It is thus maintained a customary disparity, at least as of 1993, under which in the national justice system of the City of Buenos Aires 16 public defender offices acting before 49 pre-trial investigation courts and 5 appeals chamber divisions, coexist with 49 first instance prosecutor offices and 3 chamber prosecution divisions. In the corrections system, 7 public defender offices act before 14 judges and 14 prosecutor offices; whereas in the juvenile system, 1 defender office acts before 7 judges and an equal number of prosecutor offices.
Although the mentioned emergency piece of legislation was related to reformulating the implementation of the accusatory criminal prosecution system and subsequently the validity of the Criminal Procedure Code, the reform expectations seem to go way beyond, to the extent of intending to alter the organic laws of the Public Prosecutor’s Office and the Public Defender’s Office in unknown aspects, at least as far as this institution is concerned. Prudent legislative work is expected, to avoid the crisis of the guarantees intended to implement by the enactment of the Organic Law 27149 of the Public Defender’s Office.
Without prejudice to the existing federal and national regime in vigor, the model designed by the Constituent Convention that reformed the Constitution in 1994 did not have the expected impact on the public defense organization in all provinces.
It is important to note that the aforementioned essential organizational and functional conditions of the defense services are not detected in the reality of each of the provinces. In many cases, the defense service is comprised within the local judiciary structures or performs under the direction and supervision of the attorney generals, which precludes any trace of technical and budgetary independence.
The lack of independence is not only seen in a conflict related to budget (personnel and premises) allocation and implementation, which is repeatedly solved with austerity for the defense system, in contrast to other operators such as judges and prosecutors; moreover, there is a manifest clash of interests.                                                                                                                                                                                                                                
Especially in jurisdictions where public defenders report to a prosecutor, there are abundant claims of trial celerity, which are intended to be solved by requesting the defenders to restrict their legal arguments in favor of the individuals they represent.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                   
In the light of the foregoing and recalling the observation No. 20 in the previous report of the Committee on Human Rights on Argentina (CCPR/C/ARG/CO/4), it is suggested that the Committee should urge the State to observe the following recommendations:
• The State party should ensure the independence, as well as the financial autarchy and functional autonomy of Public Defenders, at both federal and provincial level, with the additional aim of preventing public defenders from having to abide by judges’ or prosecutors’ guidelines, directions or hierarchical responsibility.
• The State should also take steps to ensure that Public Defenders can provide a timely and effective service, aimed at protecting the rights enclosed in the Covenant to anyone suspected of a crime –from the moment of police apprehension, throughout the trial and the appeal and enforcement of the sentence procedures-, for which they should be assigned sufficient material and human resources. The guarantee should be binding in both federal and provincial jurisdictions on equal terms.

VIII. JUDICIAL GUARANTEES (Art. 14)
a. Right of appeal in criminal proceedings
The duty of the Argentine State to match its legal system with the right of every person convicted of a crime to appeal to a higher court to substantially revise the conviction, remains unfulfilled despite the Committee's concluding observations and the sentence imposed to Argentina by the Inter-American Court of Human Rights in the "Mendoza and others vs. Argentina" case.
Law No. 27063 (establishing a new National Criminal Procedural Code) could be compatible, if entered into force, with international human rights standards on the right to appeal. However, it should be emphasized that this reform applies only to the ​​federal jurisdiction throughout the country and to the "national" justice system of the Federal Capital, so it does not extent to the administration of ordinary justice of the twenty three provinces, nor to that of the Autonomous City of Buenos Aires, aside from the fact that it was suspended by the presidential Decree No. 257/2015.
We suggest that the Human Rights Committee should adopt the following recommendation:
• The State should adapt its legislation to ensure the right to appeal of any person convicted of a crime, in any instance, under the terms of General Comment No. 32 of the Committee. To this end, and considering that Argentina is a federal state, it is necessary to enact and enforce a federal "framework" regulation ensuring minimum standards on the right to appeal in all Argentine jurisdictions.

b. Police arrest without a warrant
Regardless of international standards governing the matter, at the local level Article 18 of the argentine Constitution provides that "no one shall be [... I arrested except by written order of the competent authority". The Argentine doctrine and jurisprudence interpreted the "competent authority" as the judiciary, and that only in exceptional circumstances where prior requirement of a court order would be impractical, will that requirement be dismissed.
As noted, these rules –if well interpreted- generally require objective grounds of suspicion for police arrests  (the discussion regarding the extent to which the latter must reach, aside), that  should be demonstrated to then allow judicial control. However, the terms used in the Argentine legislation, such as "strong evidence of guilt" or "duly justified circumstances", do not clearly define the situations in which police agents can carry out a lawful arrest without a prior court order.
This excessive laxity of the terms of the law contribute to arrests without warrants or grounded on identity checking, performed in most cases based on stereotypes, arguing, among other formulas, that the person "does not justify their staying there" or is "suspiciously loitering" or "cannot prove their identity" or "shows nervousness” or "unrest". In general they are persons who pose no real threat to security, such as youngsters of humble means, street vendors, immigrants or beggars. The two paradigmatic judgments of this trend, dictated by the Supreme Court in "Fernandez Prieto" and "Tumbeiro", have prompted the Office of the Public Defender General to denounce the Argentine State before the Inter-American Commission on Human Rights. 
As far as the analysis of the jurisprudence of the Argentine high courts is concerned, it is necessary to  inform on therecent decision of the Supreme Court of the City of Buenos Aires. This court established in the "Vera"[footnoteRef:8] case, an approach that allows police to make arrests in public places for no other reason than the "identity background check". [8:  TSJ CABA, Expte. 11835/15, resolved on 23/12/15.] 

The ruling implies, by way of an unacceptable interpretation, a worrying throwback to the legal regulation in vigor prior to the enactment and entry into force in Argentina of the Law No. 23950. This law had meant -at least so it was thought until the "Vera" ruling- a definitive restriction of the security forces’ faculty to practice lawful arrests based on "identity background checking" with no explanation of reasons, in order to prevent the arrests to be made on the basis of stereotyped criteria and bias selection of persons from the most vulnerable strata of society.
In this sense, it is recalled that the above mentioned Law No. 23950 law was the result of a reaction of the civil society to a paradigmatic case of institutional violence -the Walter Bulacio case- that several years later led to a famous verdict of the Inter-American Court of Human Rights.
We suggest that the Human Rights Committee should adopt the following recommendation:
• The State should carry out a legislative reform -as a minimum standards framework law or within each local procedural law- specifying the objective conditions under which the police may be exceptionally empowered to arrest someone without a warrant, and their duty to record those reasons clearly, so that they can be later reviewed by the judicial authority. In addition, the State should guarantee that all state authorities, and especially the judiciary, shall adjust their practices to international human rights standards on the matter of the right to personal liberty.

IX. PUBLIC DEFENSE IN CASES OF ALLEGED PERPETRATORS OF SERIOUS HUMAN RIGHTS VIOLATIONS DURING THE MILITARY DICTATORSHIP (Art. 2, 9, 10 and 14)
Considering the inquiry made in paragraph 18 of the list of issues, it is important to first highlight the effort in human resources deployment made by the Public Defender’s Office in all federal jurisdictions of the country to ensure effective defense to a large number of defendants accused of multiple and diverse crimes, in highly complex processes.
On the other hand, it is important to inform the Committee on the long delays that occur at different stages of these criminal proceedings. In particular, those generated in the intermediate stage, i.e. as of the moment when the cases are elevated to the trial phase, where the lack of three-judge courts prevents oral debates from being promptly initiated, an issue that stems from the number of vacancies of judges.
The second issue regarding delays has to do with the solution of the first. By filling the courts with substitute judges who many times must be transferred from other jurisdictions in the country, oral debates are held in almost all processes with widely spaced audiences: one to two weekly hearings and in some trials a hearing every two weeks.
These delays undermine the resolution of cases in which the accused have already undergone long terms of preventive detention, with all the uncertainty typical to criminal proceedings, and sometimes they even die before the case is resolved, given their advanced age, or can no longer be judged due to the deterioration in their physical or mental health. This situation also affects victims and witnesses called to testify, many of them elderly adults.
It is suggested that the Human Rights Committee should adopt the following recommendation:
• The state should step up efforts to pursue the conduct of trials at a proper pace in cases of alleged perpetrators of serious violations of human rights during the military dictatorship between 1976 and 1983. Particularly, the State party should carry out the necessary procedures in order to fill the existing vacancies in the competent federal oral courts; until then, subrogation should be enabled by the State so that magistrates who can carry out oral and public trials within a framework of continuity may so do, henceforth solving the serious current delays.

X. PROTECTING CHILDREN’S RIGHTS (Art. 7 and 24)
a. Registration of complaints of torture and ill-treatment
It is worth mentioning the outstanding system implemented by the Commission for the Monitoring of Children and Adolescents’ Institutional Treatment, of The Office of the Public Defender General, together with the National Secretariat for Children, Youth and Family of the Ministry of Social Development, by which copies of the complaints on alleged unlawful coercion by the security forces apprehending minors are sent to this Office’s Program against Institutional Violence. In this framework, 782 cases of torture or ill-treatment of children and adolescents at the time of their arrest were reported to the Program against Institutional Violence between 2011 and 2015. 90% of the victims are male.
It may be noted that while these cases do enter the judicial system, in almost all of them judicial investigations show little or no progress at all.
It is also common that in parallel to these court proceedings in which a young person is the "victim", a new case in which they are charged of "assault or resistance to authority" is "set up" intending to justify their injuries and thus legitimize the security forces’ illegal actions.
It is especially worth mentioning that 2 death cases in closed facilities for children and adolescents who allegedly committed a crime were reported.
Moreover, regarding absolute confinement and isolation, although it is true that it is prohibited by Resolution No. 991/2009 of the National Secretariat for Children, Youth and Family, the Commission carries out a detailed monitoring of the compliance with these regulations as well as of other situations that, even though they are not formal isolation instances, they may so be represented, such as prolonged stays inside cells with no activities whatsoever, due to issues described as "cohabitational".
We suggest that the Human Rights Committee should adopt the following recommendations:
• The State party should take immediate and effective measures to prevent the use of torture and other cruel, inhuman or degrading treatment by security forces in the apprehension of minors, including the training of state agents. Where appropriate, it shall investigate, prosecute and punish those responsible for such acts and compensate the victims, avoiding anticipated records involving impunity for such serious violations of treaty rights.
• The State party should devise means to prevent the corporal punishment and ill-treatment of children and adolescents deprived of their family environment. To that end, the State should enable ongoing training and supervision of state agents dedicated to children’s matters.
b. Perpetual sentences for acts committed by minors. Review of convictions
On the information required to the State in section d) of paragraph 22 of the list of issues, we must say that in Argentina the imposition of a life sentence to a person for having committed a crime while a minor is still a legal possibility. Indeed, according to Article 4 of Decree-Law No. 22278, which is the only special provision referred to the criminal sanction differentiated in the field of juvenile justice, reducing the sentence "to the form provided for attempt" is the judge’s power and is not mandatory. According to the provisions of national law, this enables life sentences.
Although several sentences have been revised following the judgment of the Inter-American Court of Human Rights in the "Mendoza and others" case, it is necessary to emphasize the existence of cases pending for review and, what is even more concerning, the absence of a centralized monitoring instrument for cases of people serving life sentences for acts committed when they were minors.
This shows that the only effective way to meet that non-repetition guarantee is to completely remove the possibility of imposing a perpetual prison or confinement penalty for offenses committed by a minor from the Argentine legal system. This requires the legal reform of the juvenile justice system that should be in accordance with the international human rights standards in the matter.
We suggest that the Human Rights Committee should adopt the following recommendations:
• The State party should create a juvenile criminal justice system repealing the Decree-Law no. 22278 and according to the principles of restorative justice and alternatives to imprisonment. The State party should ensure that minors’ deprivation of liberty is in fact the last resort and takes place for the shortest time possible, and in appropriate, modern facilities conducted by specialized personnel according to the standards set by the corpus juris on the matter, so that these facilities should lead to minors’ training and social reinsertion, taking into account the specific needs of their age. The State party should plan specific public policies in unison with programs and resources to implement such a system, in order to prevent minors from entering or re-entering the juvenile justice system.
• The State party should ensure the implementation of the Torture Prevention National System, and at the same time not hinder independent monitoring in places of accommodation of children and adolescents.
• The State should adopt a reform of the juvenile justice system that, among other issues, should undoubtedly exclude the possibility of imposing a life imprisonment sentence to a person for acts committed while a minor. It should also implement an easy-access integrated record, to spot such cases in any province in the country, so that, once detected, the corresponding convictions may be reviewed ex-officio.

XI. EQUALITY AND NON-DISCRIMINATION. PROTECTING THE RIGHTS OF ETHNIC MINORITIES (Art. 2, 26 and 27)
The Program on Cultural Diversity of the Office of the Public Defender General, has been taking actions, among others, to ensure access to justice and the protection of the physical integrity of members of indigenous communities. It is worth mentioning that the Public Defender’s Office’s competence is restricted to the procedures based in the area of ​​the Autonomous City of Buenos Aires, and those ongoing in federal courts located in different provinces.
One of the main problems of indigenous communities is the demarcation, delimitation and entitlement of their lands. The technical, legal, cadastral survey of the lands traditionally occupied by indigenous communities in the country was in fact sanctioned by Law No. 26160, enacted in 2006 in terms of national emergency regarding indigenous property and possession. The same law sanctioned the suspension of sentence executions and procedural or administrative actions aimed at the eviction or vacating of community lands.
However, since this enactment, indigenous communities have denounced delays in the completion of the land survey and conversely progress in the legal proceedings aimed at their eviction from their lands. Despite the time elapsed since the law was enacted, there is no complete information on the status of the survey.
At present, internal laws and regulations regarding the right of indigenous communities to their community property as well as the right to prior consultation and participation are still missing, because, apart from the provisions of the Article 75 section 17 of the Constitution and the provincial constitutional provisions, there are no specific laws regulating the procedure for the enforcement of collective property and consultation; nor are there any provisions establishing the respective duties of public officials and private agents. The new National Civil and Commercial Code evaded and set them aside until the future enactment of a special law that has not been discussed in Congress yet.
One of the emblematic cases the Committee is inquiring about is the Potae Napocna Navogoh Qom Community (La Primavera) of the Formosa Province, represented by the Public Defender’s Office before the Supreme Court of Justice in two different lawsuits, one of them related to the demarcation of their land and the other to the right to prior consultation, none of which has been resolved yet.
In addition, in 2010, the Office of the Public Defender General together with the Center for Legal and Social Studies (CELS) requested the Inter-American Commission on Human Rights a precautionary measure in order to guarantee the life and physical integrity of the members of the mentioned community.
That injunction was issued due to a violent eviction related to a protest on the National Route No. 86. A group of policemen went to the place where part of the community was. In this context, Félix Díaz -leader of the community- approached the police to find out the reasons why they were there. He was then and there attacked with fire arms and threatened. The police witnessing the scene did not prevent such aggression and nor did they record it. Considering these events, and despite the above described incident, Félix Díaz is indicted by the provincial justice agents for the alleged theft of a weapon to one of the policemen present at the place of the incident.
The second lawsuit has to do with the events that took place in the afternoon of that same day, when members of the La Primavera community were harshly repressed by the provincial police force. On that day several members of the community, including women, children and elderly adults, were seriously injured, whereas Roberto Lopez, a member of the community, was killed by a police shot. A member of the provincial security force was also killed. All the police officers involved in the repression have been dismissed by the judiciary of the province to date, whereas the judicial investigations have been only launched against members of the Community.
Also pending is a lawsuit against Félix Díaz regarding the alleged crime of usurpation of land that is in fact disputed in trial for its final delimitation.

We suggest that the Human Rights Committee should adopt the following recommendations:
• The State should be urged to ensure, in practice, the full exercise of the rights set forth in the Covenant and of the constitutional and legal guarantees for indigenous communities. In particular, the State should adopt appropriate legislation in accordance to international standards on community ownership of ancestral lands of indigenous communities and their right to prior consultation and participation on matters that affect their rights and interests. In addition, the state should promptly and properly complete the cadastral technical survey provided by Law 26160, and proceed to the land entitlement process.
• The State should remove obstacles to recognizing the legal personality of indigenous communities and resolve the "double personality" issue, i.e., the different recognition levels of a community: within the national sphere on the one hand, and within the provincial one, on the other. Similarly, the State should guarantee the political rights of indigenous community members, by having the national and provincial establishments recognize the community institutions and authorities legitimately elected by the Community and registered in the National Register of Indigenous Communities of the National Institute for Indigenous Affairs.


• The State should ensure the full exercise of judicial guarantees in the process of land entitlement and claims, guaranteeing resolutions within reasonable time, and resource efficiency.
• The National State should ensure the rights of indigenous communities and their members set forth in the Covenant, throughout its whole territory and on equal terms.
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