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Foreword  

The Chancellor of Justice is an independent constitutional institution appointed to office by the Riigikogu (the Parliament) on the proposal of the President of the Republic for a term of seven years. 
The Chancellor’s task is to make sure that legislation valid in Estonia is in conformity with the Constitution and that the fundamental rights and freedoms of people in Estonia are protected. 
Among other functions, the Chancellor of Justice is charged with resolving discrimination disputes which arise between persons in private law.[footnoteRef:1]  [1:  The Chancellor of Justice Act, available in English at https://www.riigiteataja.ee/en/eli/528052020006/consolide. ] 

Since 1 January 2019, and pursuant to the adoption of the Act Amending the Chancellor of Justice Act by Riigikogu on 13 June 2018, the Chancellor of Justice performs the functions of Estonian national human rights institution. The institution was granted A-status under the Paris Principles in December 2020.
The Chancellor also fulfils the role of national preventive mechanism for ill-treatment, ombudsperson for children and the monitoring authority for the UN Convention on the Rights of Persons with Disabilities.
This is the first time the Chancellor of Justice is participating in the CERD process. The objective of this document is to provide an overview of the discrimination petitions submitted to the Chancellor of Justice in the past three years and to draw attention to some of the reoccurring and structural problems that need multi-level solutions. Additionally, the Chancellor of Justice presents an annual report to the Riigikogu once a year which gives a more in-depth overview of different issues.[footnoteRef:2] [2:  Annual Reports of the Chancellor of Justice, available on English at https://www.oiguskantsler.ee/en/annual-reports-0. ] 




Office of the Chancellor of Justice 
Kohtu 8, 15193 Tallinn, Estonia
info@oiguskantsler.ee
www.oiguskantsler.ee 

Contact person: Liiri Oja, PhD (liiri.oja@oiguskantsler.ee)



1. Developments of legal framework 

Under the Estonian Constitution[footnoteRef:3], everyone is equal before the law. No one may be discriminated against on the basis of ethnicity, race, colour, sex, language, origin, religion, political or other views, property or social status, or on other grounds.  [3:  The Article 12 of the Constitution of the Republic of Estonia: https://www.riigiteataja.ee/en/eli/530122020003/consolide. ] 


Besides that, the Estonian Equal Treatment Act[footnoteRef:4] protects against discrimination on the basis of nationality (ethnicity), race, colour, religion or belief, age, disability or sexual orientation. According to the Equal Treatment Act, discrimination against persons on grounds of nationality (ethnic origin), race or colour is prohibited to the full extent provided by the Act. However, it is prohibited to discriminate against anyone on the basis of religion or belief, age, disability or sexual orientation only in situations related to employment (including vocational training). This means that it is very difficult for a person to protect their rights if they are discriminated against by a private person outside the field of work. The Chancellor of Justice has repeatedly drawn attention to this contradiction.[footnoteRef:5] [4:  The Act is available in English at https://www.riigiteataja.ee/en/eli/ee/503052017002/consolide/current. ]  [5:  Please see e.g. the Chancellor of Justice’s Annual Report 2013, p 68, at https://www.oiguskantsler.ee/sites/default/files/annual_report_2013.pdf. ] 


In its latest concluding observations,[footnoteRef:6] the CERD expressed concern at the absence of amendments to the Penal Code that prohibit racist organizations, the dissemination of ideas based on racial superiority or racial hatred and that make racially motivated hate speech and incitement to hatred a criminal offence punishable by law. The Committee also reiterated its concern that racial motivation does not in general constitute an aggravating circumstance in proceedings under Estonian criminal law.[footnoteRef:7] These shortcomings have also been criticized by Estonian civil society organizations.[footnoteRef:8] Also the European Commission launched on 30 October 2020 infringement proceedings against Estonia as its national laws do not fully and accurately transpose the EU rules on combating certain forms of expressions of racism and xenophobia by means of criminal law.[footnoteRef:9] Nevertheless, the Penal Code has not yet been amended, neither has there been political consensus to do that. [6:  CERD/C/EST/CO/10-11, paragraph 7.]  [7:  IBID., paragraph 8.]  [8:  Human Rights in Estonia 2022. Prohibition of discrimination. Estonian Human Rights Centre (2022). Available in English at https://humanrights.ee/en/materials/inimoigused-eestis-2022/prohibition-of-discrimination/. ]  [9:  October infringements package: key decisions. European Commission (2020). Available in English at https://ec.europa.eu/commission/presscorner/detail/en/inf_20_1687. ] 



Recommendations for the State:
· Amend the Equal Treatment Act so that the law prohibits discrimination on the grounds of religion or belief, age, disability or sexual orientation also in areas other than work (for example, access to social welfare, social security and health care services; access to educational and other public products and services including housing).
· Amend the Penal Code in a way that it provides better protection against racially motivated hate speech and incitement to hatred.


2. Discrimination issues

2.1. Mandate of the Chancellor of Justice as an equality body

Since 2004 the Chancellor of Justice has the competence to resolve discrimination disputes between persons governed by private law.[footnoteRef:10] Everybody has the right of recourse to the Chancellor of Justice for the conduct of conciliation procedure, if he or she finds that a natural person or a person governed by private law has discriminated against him or her on the basis of sex, race, ethnic origin, colour, language, origin, religion or religious opinion, political or other opinion, property or social status, age, disability, sexual orientation or other attributes specified by law. Conciliation procedure is voluntary and confidential. Conciliation proceedings are closed if proceedings are terminated, the parties fail to reach an agreement, or the Chancellor of Justice approves the agreement. The Chancellor of Justice’s proposal to resolve the dispute and enter into an agreement presents her substantiated opinion formed by her in the course of the proceedings based on obtained evidence and established facts. [10:  Please see Subchapter 3 of the Chancellor of Justice Act at https://www.riigiteataja.ee/en/eli/528052020006/consolide#169c8f52-3f22-4efb-9b48-8b3709e8414e. ] 


Subchapter 4 of the Chancellor of Justice Act[footnoteRef:11] stipulates the activities of the Chancellor of Justice in application of principles of equality and equal treatment. Pursuant to §‍ 3516 of the Chancellor of Justice Act the Chancellor of Justice shall perform the following duties for application of the principles of equality and equal treatment:  [11:  Please see at https://www.riigiteataja.ee/en/eli/528052020006/consolide#97140fed-e8a2-4670-9e98-0bfbc90680ec. ] 

1) analyse the effect of the implementation of legislation on the situation of the members of society; 
2) inform the Riigikogu, Government of the Republic, governmental agencies, local government agencies and bodies, other interested persons and the public of application of the principles of equality and equal treatment; 
3) make proposals for amendment of legislation to the Riigikogu, Government of the Republic, governmental agencies, local government agencies, local government bodies and employers; 
4) promote, in the interests of adherence to the principles of equality and equal treatment, the development of national and international cooperation between individuals, legal persons and agencies; 
5) promote, in cooperation with other persons, the principles of equality and equal treatment.

As an equality body, the Chancellor of Justice also carries out checks over conformity of legislation with the Constitution and laws as well as over the activities of representatives of public authority. If the Chancellor of Justice finds that the legislation is unconstitutional and contrary to the law, he or she may propose to the body that passed the legislation to bring the legislation into conformity with the Constitution and the law. If the proposal is ignored, the Chancellor of Justice shall submit a request to the Supreme Court to declare the legislation of general application unconstitutional or invalid.  If the Chancellor of Justice finds that the activity of an authority performing public duties is unlawful, he or she shall issue a statement on how the authority has violated person’s rights and, if necessary, makes a recommendation to the authority for compliance with the practice of legality and good administration or a suggestion for elimination of the violation.  

2.2. Statistics of cases

The Chancellor of Justice has been very rarely approached about racial discrimination. There have also been only a few issues of discrimination based on language and nationality. 

	
	2019
	2020
	2021

	Total number of discrimination cases, of whish:
	18
	12
	29

	race and colour
	0
	0
	0

	nationality (ethnic origin)
	1
	2
	1

	language
	1
	0
	1



2.3. Applications submitted to the Chancellor of Justice

In 2019, the Chancellor was contacted by the head of a catering establishment who had a suspicion that if the Language Inspectorate asks specific questions about the education of an employee with a foreign name, this could mean discrimination on the ground of ethnicity. The Chancellor did not agree with that interpretation, but recommended[footnoteRef:12] that, in the future, the Language Inspectorate should only ask additional information about those workers whose data are not in the Estonian Education Information System. The same principle is provided in the Law Enforcement Act applied in the event of state supervision.  [12:  Available in Estonian at https://www.oiguskantsler.ee/sites/default/files/field_document2/Keeleinspektsiooni%20j%C3%A4relevalvest.pdf. ] 


The Chancellor of Justice was also approached by a person who found that she had been discriminated against in a public competition due to a requirement for a very good level of proficiency in the Estonian language. The Chancellor of Justice found that the conditions of the competition had been set in a neutral manner. The competition notice stated that the requirement for proficiency in the Estonian language should be very good (C1), but did not require it as a mother tongue (latter could be considered discrimination). Thus, the Chancellor of Justice did not find discrimination in this case.

The applications sent in 2020 both concerned foreign university students. One of them involved the admission of foreign students from third countries in the context of the COVID-19 pandemic restrictions. In order to solve the problem most effectively, the Chancellor of Justice advised students to go to court for preliminary legal protection. 

The Chancellor was also asked to assess the activities of the non-profit Tartu Student Village which gives priority to foreign students in applying for accommodation. When investigating the matter, it was found that by applying this principle Tartu Student Village proceeds from the premise that it is more difficult for foreign students to find housing in Tartu than for Estonian students. According to the Chancellor’s assessment,[footnoteRef:13] giving priority to foreign students in allocating a place in a dormitory is not a proportionate measure because the same objective may also be achieved so that it does not result in less favourable treatment of local students. [13:  Available in Estonian at https://www.oiguskantsler.ee/sites/default/files/field_document2/%C3%9Chiselamukohtade%20jagamine.pdf. ] 


The applications submitted to the Chancellor of Justice in 2021 concerned issues of working and school life. An application was sent to the Chancellor of Justice alleging that the employer was discriminating against the applicant on the basis of nationality. The applicant did not specify the circumstances of the case, which is why the Chancellor of Justice explained to her the rights in case of discrimination and the legal possibilities for resolving the discrimination dispute.

The Association of Estonian Student Representative Bodies asked the Chancellor to assess whether, in provision of free preparatory courses for the state examination in mathematics, pupils are treated equally if those courses are only organised in Estonian. The Chancellor found[footnoteRef:14] that the state has relatively broad freedom in deciding how to offer preparatory courses to pupils as long as equal opportunities for school leavers are provided in this. Pupils must receive support first and foremost from their school. [14:  Available in Estonian at https://www.oiguskantsler.ee/sites/default/files/field_document2/Riigieksamite%20ettevalmistuskursuste%20rahastamine.pdf. ] 


A secondary school leaver must understand Estonian at least at proficiency level B2.1, which means that they should be able to follow the course in Estonian. This was a review course, so that the pupils already had to be familiar with the material beforehand. Thus, the state is not obliged to offer all school leavers preparatory courses in Russian as well.

During the past three years, the Chancellor did not initiate any conciliation proceedings.


Recommendations for the State:
· Raise public awareness of the prohibition of discrimination and the instruments for resolving discrimination cases.
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