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INTRODUCTION

1. In its concluding observations on Tunisia from 27 March 2020[footnoteRef:1], the Human Rights Committee (hereafter “the Committee”) requested Tunisia to provide by 27 March 2022, information on the implementation of the recommendations made by the Committee in paragraphs 8 (Constitutional Court), 30 (State of emergency and counterterrorism) and 48 (Freedom of peaceful assembly and excessive use of force by State agents). Tunisia submitted a follow-up report to the Committee on 4 April 2022[footnoteRef:2]. [1:  CCPR/C/TUN/CO/6, accessible at https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2FC%2FTUN%2FCO%2F6&Lang=en ]  [2:  CCPR/C/TUN/FCO/6, accessible at https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2FC%2FTUN%2FFCO%2F6&Lang=ru ] 


2. Minority Rights Group International (MRG), in partnership with Association for the Right to Difference, Avocats Sans Frontières, and Mnemty, submit the information below to the Committee in order to inform its follow-up procedure, scheduled for its 140th session in March 2024.

3. In paragraph 8 of its concluding observations, the Committee recommended the following:
“The State party should finalize the establishment of the Constitutional Court and make the necessary amendments to Organic Act No. 50 of 2015 in order to: 
(a) Ensure the diversity of the members of the Court, in particular through adequate representation of different political opinions, in order to guarantee its independence and impartiality, as well as its credibility in the eyes of the public; 
(b) Ensure that the members of the Court have the skills and knowledge necessary to enable them to exercise their functions effectively, individually and collectively, and better define the conditions for their removal; 
(c) Allow any individual to have access to the Court to raise issues concerning the constitutionality of laws in the event of a violation of his or her rights.”

IMPORTANT DEVELOPMENTS SINCE THE ADOPTION OF THE CONCLUDING OBSERVATIONS 

4. In a series of moves between July 2021 and March 2022, Tunisia’s President of the Tunisian Republic Kais Saied invoked emergency powers under Chapter 80 of the 2014 Constitution, to suspend and subsequently dissolve the parliament, and dismissed the government, effectively suspending the constitutional order. 

5. Subsequently, the President issued Presidential Decree no°117 annulling the Constitution, save for the provisions on fundamental rights and freedoms. On May 20, 2022, President Saied established the National Consultative Commission for the New Republic to formulate a new constitution. The Legal Advisory Committee within the Commission was boycotted by deans of law schools. The initial draft of a new constitution was compiled without meaningful consultation of civil society or political actors. On June 30, 2022, Saied published the draft constitution in the Official Gazette, but then retracted it to rectify over 46 grammatical errors. The revised draft was republished without incorporating expert feedback, raising concerns about Saied's unilateral approach. Sadok Belaid, the Head of the Tunisian Constitution Committee, deemed the revised draft legally questionable and significantly different from the original proposal. Belaid highlighted the presence of provisions that could facilitate the establishment of a "disgraceful dictatorial regime".

6. The Independent High Electoral Commission (IHEC) declared the adoption of the new constitution on July 25, 2022, following a referendum marked by a low turnout of 30.5% in a context of calls for boycott.

7. The text of the new Constitution[footnoteRef:3] departs from the 2014 Constitution[footnoteRef:4] by abandoning the mention of the nature of the Tunisian state as a “civil state”, which was enshrined in Article 2 of the previous document, stating: "Tunisia is a civil state based on citizenship, the will of the people, and the supremacy of law."  [3:  2022 Constitution accessible at https://s3-eu-west-1.amazonaws.com/public.ldit.dcaf/public/Constitution%20de%20la%20République%20Tunisienne%20du%2025%20juillet%202022.pdf ]  [4:  2014 Constitution accessible at https://legislation-securite.tn/fr/law/44137 ] 


8. Moreover, the 2022 Constitution elevates Islam to a central position, in particular in the Preamble of the Constitution as well as in Article 5 and Article 44. Through Article 5, the Constitution affirms the five objectives of Islamic Shari’a as guiding principles for the conduct of state affairs.

9. This departure from a civil state framework, coupled with an emphasis on Islamic principles, could lead to the prioritization of religious over secular law. This raises concerns about the potential curtailment of fundamental rights and freedoms, including potential consequences for the rights of Tunisia’s religious or belief minorities, including those of Christians, Baha’is, Jews and of non-believers.

10. These concerns are aggravated by the fact that the 2022 Constitution fails to explicitly mention universal human rights standards, as was the case in the 2014 constitution. 

11. The term "democracy" is also absent from the new constitution, replaced with the phrase "society of law," suggesting a possible shift towards a more authoritarian political system.

THE CONSTITUTIONAL COURT

12. Chapter VI of the 2022 provides that the Constitution Court shall be an "independent jurisdictional body” made up of nine members nominated by decree, and that such a Court has an “exclusive competence” in matter of review of the conformity of legal norms with the Constitution.

13. As of the date of submission, this Constitutional Court has not been established, pending the adoption of a law to establish the court and the nomination of its members by decree. Despite the Committee’s concluding observations from March 2020 recommending the establishment of the Contitutional Court without delay, and the judgement from the African Court on Human and Peoples’ Rights[footnoteRef:5] from September 2022 finding Tunisia in violation of the right to be heard and to participate in public and political life protested by the African Charter on Human and People’s Rights for its failure to establish the Court and to allow its citizens to challenge the constitutionality of decisions from the executive power, no meaningful step to expedite the establishment of the Court has been taken, and no deadline for the establishment of the Court has been announced.  [5:  African Court on Human and Peoples’ Rights, Ibrahim Ben Mohamed Ben Ibrahim Belguith vs. Republic of Tunisia, Judgement of 22 September 2022, accessible at: https://www.african-court.org/cpmt/storage/app/uploads/public/633/48f/dcc/63348fdcc9449943680203.pdf ] 


14. The constitutional court with its current configuration, according to the 2022 Constitution, does not provide sufficient guarantees of independence. In particular, members of the Constitutional Court are to be appointed by decree among senior members of the judiciary, in a context marked by severe limitations to the independence of that judiciary, followthe dissolution of the High Judicial Council (HJC), that was supposed to guarantee judicial independence and following the adoption of a decree allowing the President to “unilaterally dismiss any judge based on vague, undefined criteria, without due process” according to the UN Special Rapporteur on the independence of judges and lawyers. 

15. As a consequence, under these circumstances, the Constitution Court – once created - risks becoming a tool of repression and implementation of Kais Saied's oppositional policies. 

16. In the continuous absence of the constitutional court, and with the current provisions that do not guarantee its independence from the executive power, it is important to note that these are potential consequences. The actual impact of the new Constitution on minority groups will depend on how it will be interpreted and implemented. 

CONCLUSION

17. The current constitutional provisions risk eroding the protection of the rights of religious or belief minorities in Tunisia, including the rights of Christians, Baha’is, Jews and of non-believers.

18. The constitutional emphasis on Islamic principles (particularly the preamble, Article 5 and 44 and the absence of an article on the civil nature of the state) raises concerns regarding the potential primacy of religious over secular law, thereby posing a risk of constraining the rights of religious or belief minorities. Those constitutional articles, accompanied by existing laws in the Penal Code for the protection of public order and public morals, as well as Law no.26-2015 for the fight against terrorism, might be interpreted in a way leading to restrictions on the practices of religious or belief minorities under the guise of preserving public order, with implication for the fundamental rights of religious or belief minority groups, which could also include potential accusations of blasphemy. 

19. The abandonment in the new Constitution of the foundational tenet of a civil state introduces the potential for the marginalization of religious or belief minorities. A civil state, rooted in the principles of equality and non-discrimination, contrasts with a religious state that predicates its governance on the principles of adherence to a specific religion. This divergence may precipitate a scenario wherein religious or belief minorities may face unequal treatment under the law or encounter exclusion from active participation in public life.

20. The lack of a constitutional anchor for human rights norms weakens the legal foundation upon which such challenges could be mounted.

21. The ongoing absence of a Constitutional Court in Tunisia is a significant concern for the protection of all human rights, and in particular of the rights of persons belonging to religious or belief minorities in the country, including Christians, Baha’is, Jews and non-believers. The new Constitution, with its emphasis on Islamic principles and the absence of explicit incorporation of universal human rights principles, raises concerns about the potential erosion of freedom of religion or belief, among other issues of concern. The lack of a Constitutional Court further compounds these concerns, as it leaves Tunisians belonging to religious or belief minorities without a constitutional body to safeguard their rights.
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