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Intersex Genital Mutilation in Spain: Update to LOIPR Report



Dear Committee on the Rights of the Child
[bookmark: _GoBack]
Despite the new national Organic Law 4/2023 formally “prohibiting” IGM (in addition to the regional laws in 8 Autonomous Communities), the previous Concluding Observations by this Committee (2018) denouncing IGM in Spain as a harmful practice, and ongoing public criticism by Spanish intersex advocates and scholars, all typical forms of intersex genital mutilation are still practiced in Spain, facilitated and paid for by the State party via the public health system, and perpetrated by public University Hospitals and private health-care providers alike. The current laws clearly fail to adequately protect intersex children from harmful practices, don’t include any or adequate sanctions, extraterritorial protections, or address obstacles to access to justice, namely the statutes of limitations, and are evidently not enforced. This is clearly not in line with Spain’s obligations under the Convention.
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[bookmark: _Toc101000890][bookmark: _Toc111405648][bookmark: _Toc165835368][bookmark: _Toc173456307][bookmark: _Toc516594088][bookmark: _Toc475924599][bookmark: _Toc475924776]1.  Spain’s commitment to “protect intersex children from violence and harmful practices”, “investigate abuses”, “ensure accountability” and “access to remedy”
[bookmark: _Toc101000891][bookmark: _Toc111405649][bookmark: _Toc165835369][bookmark: _Toc173456308]a) UNHRC45 Statement, 01.10.2020
On occasion of the 45th Session of the Human Rights Council the State party supported a public “Joint Statement [...] on the Rights of Intersex Persons” calling to “protect […] intersex adults and children […] so that they live free from violence and harmful practices. Governments should investigate human rights violations and abuses against intersex people, ensure accountability, […] and provide victims with access to remedy.” [footnoteRef:1] [1: 	Statement supported by Spain (and by 34 other States) during the 45th Session of the Human Rights Council on 1 October 2020, https://www.dfat.gov.au/international-relations/themes/human-rights/hrc-statements/45th-session-human-rights-council/joint-statement-led-austria-rights-intersex-persons ] 

[bookmark: _Toc101000892][bookmark: _Toc111405650][bookmark: _Toc165835370][bookmark: _Toc173456309]b) UNHRC48 Statement, 04.10.2021
On occasion of the 48th Session of the Human Rights Council the State party supported a public follow-up statement reiterating the call to end harmful practices and ensure access to justice:
“Intersex persons also need to be protected from violence and States must ensure accountability for these acts. […]
Furthermore, there is also a need to take measures to protect the autonomy of intersex children and adults and their rights to health and to physical and mental integrity so that they live free from violence and harmful practices. Medically unnecessary surgeries, hormonal treatments and other invasive or irreversible non-vital medical procedures without their free, prior, full and informed consent are harmful to the full enjoyment of the human rights of intersex persons. 
We call on all member states to take measures to combat violence and discrimination against intersex persons, develop policies in close consultations with those affected, ensure accountability, reverse discriminatory laws and provide victims with access to remedy.” [footnoteRef:2] [2: 	Statement supported by Spain (and 52 other States) during the 48th Session of the Human Rights Council on 4 October 2021, https://www.bmeia.gv.at/oev-genf/speeches/alle/2021/10/united-nations-human-rights-council-48th-session-joint-statement-on-the-human-rights-of-intersex-persons/ ] 

[bookmark: _Toc165835371][bookmark: _Toc173456310]c) UNHRC54 Statement, 04.10.2023
On occasion of the 54th Session of the Human Rights Council the State party supported a public follow-up statement reiterating the call to prohibit harmful practices and inhuman treatment and to ensure access to justice:
“4. Because their bodies are perceived as different, intersex persons, including children, face stigma, misconception and violence, such as forced, coercive, irreversible and non-vital medical interventions. These include so-called “normalising” surgeries that can have life-long negative impacts on their physical and mental health. These harmful practices should be urgently stopped. Human rights of intersex persons need to be respected, so that they can live free from violence, cruel, inhuman, or degrading treatment and harmful practices. [...]
8. We call on all States to increase efforts to combat violence, harmful practices and discrimination on the basis of sex characteristics, address their root causes, and implement protective laws and policies in close consultations with those affected, in order to ensure the full realization of human rights of intersex persons.”[footnoteRef:3] [3: 	Statement supported by Spain (and 55 other States) during the 54th Session of the Human Rights Council on 4 October 2023, https://finlandabroad.fi/web/geneve/current-affairs/-/asset_publisher/h5w4iTUJhNne/content/general-debate-item-8/384951 ] 



[bookmark: _Toc171706646][bookmark: _Toc173456311]2.  Most common IGM forms advocated and perpetrated by Spain
Despite above mentioned commitments and this Committee’s previous Concluding Observations, to this day, in Spain all forms of IGM practices remain widespread and ongoing, promoted, facilitated and paid for by the State party via the public health system, and perpetrated by Spanish Children’s Clinics.
In addition, also in 2024 Spanish medical bodies continue to endorse international medical guidelines prescribing all forms of IGM practices (see below).
[bookmark: _Toc516594093][bookmark: _Toc507786410]Currently practiced forms of IGM in Spain include:
[bookmark: _Toc19465687][bookmark: _Toc64836450][bookmark: _Toc65413937][bookmark: _Toc173456312]a) IGM 3 – Sterilising Procedures:
    Castration / “Gonadectomy” / Hysterectomy /
    Removal of “Discordant Reproductive Structures” / (Secondary) Sterilisation
    Plus arbitrary imposition of hormones [footnoteRef:4] [4: 	For general information, see 2016 CEDAW NGO Report France, p. 47, https://intersex.shadowreport.org/public/2016-CEDAW-France-NGO-Zwischengeschlecht-Intersex-IGM.pdf] 

The “Spanish Association of Urology” (Asociación Española de Urología, AEU) endorses the current 2024 Guidelines of the European Association of Urology (EAU),[footnoteRef:5] which include the current ESPU/EAU “Paediatric Urology” Guidelines 2024[footnoteRef:6] of the European Society for Paediatric Urology (ESPU) and the European Association of Urology (EAU) which stress:[footnoteRef:7] [5:  	https://uroweb.org/guidelines/endorsement/ ]  [6:  	https://d56bochluxqnz.cloudfront.net/documents/full-guideline/EAU-Guidelines-on-Paediatric-Urology-2024.pdf ]  [7:  	Ibid., p. 96] 

“The issue of whether gonads should be removed and the timining of such surgery remains controversial and has been altogether questioned in some forms of DSD. Patients with, for example, CAIS benefit from the presence of testicles and the resultant aromatisation of the naturally occuring testosterone to oestrogens. The risk of malignant gonadal transformation in this subcategory is low (1.5%) with cases of malignancy first appearing after the second decade of life, thus allowing for the safe deferal of gonadectomy until after puberty [1279, 1280].”
Further, regarding “when and whether to pursue gonadal or genital surgery”,[footnoteRef:8] the Guidelines refer to the “ESPU/SPU standpoint on the surgical management of Disorders of Sex Development (DSD)”,[footnoteRef:9] which advocates “gonadectomies”: [8:  	Ibid., p. 95]  [9: 	P. Mouriquand, A. Caldamone, P. Malone, J.D. Frank, P. Hoebeke, “The ESPU/SPU standpoint on the surgical management of Disorders of Sex Development (DSD)”, Journal of Pediatric Urology vol. 10, no. 1 (2014), p. 8-10, http://www.jpurol.com/article/S1477-5131(13)00313-6/pdf] 

[bookmark: _Toc475924597][bookmark: _Toc475924774][bookmark: _Toc475924926][bookmark: _Toc507786411][bookmark: _Toc19465688]“Testes are either brought down in boys or removed if dysgenetic with tumour risk or in complete androgen insensitivity syndrome or 5 alpha reductase deficiency. Testicular prostheses can be inserted at puberty at the patient’s request.” 
Accordingly, the still current DSD Guidelines by the “DSD Working Group” of the Spanish Society of Paediatric Endocrinology (SEEP)[footnoteRef:10] (see also our NGO Report for LOIPR together with Caminar Intersex,[footnoteRef:11] p. 11) continue to promote “prophylactic gonadectomy” (p. 44–46): [10:  	available at https://www.seep.es/images/site/home/GUIA_MANEJO_ADS_DSD_SEEP.PDF ]  [11:  	https://intersex.shadowreport.org/public/2021-CRC-Spain-LOIPR-NGO-Intersex-IGM.pdf ] 

“In Complete Androgen Insensitivity (CAIS) without residual receptor activity, the rate of malignant tumors is low. [...] [T]he general recommendation is prophylactic gonadectomy in late puberty. [...] Having decided to perform a gonadectomy in these patients, the need for hormone replacement treatment should be discussed with the family and patient. In general, the doses of estrogen needed to maintain bone mass and prevent symptoms of estrogen deficiency are higher than those used in menopause, and should be adapted to each patient.”
[bookmark: _Toc64836451][bookmark: _Toc65413938][bookmark: _Toc173456313]b) IGM 2 – “Feminising Procedures”: Clitoris Amputation/“Reduction”,
    “Vaginoplasty”, “Labiaplasty”, Dilation[footnoteRef:12] [12: 	For general information, see 2016 CEDAW NGO Report France, p. 48, https://intersex.shadowreport.org/public/2016-CEDAW-France-NGO-Zwischengeschlecht-Intersex-IGM.pdf] 

The “Spanish Association of Urology” (Asociación Española de Urología, AEU) endorses the current 2024 Guidelines of the European Association of Urology (EAU),[footnoteRef:13] which include the current ESPU/EAU “Paediatric Urology” Guidelines 2024[footnoteRef:14] of the European Society for Paediatric Urology (ESPU) and the European Association of Urology (EAU). In chapter 3.18 “Disorders/Differences of sex development”,[footnoteRef:15] despite admitting that “Surgery that alters appearance is not considered urgent” [footnoteRef:16] and that “adverse outcomes have led to recommendations to delay unnecessary [clitoral] surgery to an age when the patient can give informed consent”,[footnoteRef:17] the ESPU/EAU Guidelines nonetheless explicitly refuse to postpone non-emergency surgery, but in contrary insist to continue with non-emergency genital surgery (including partial clitoris amputation) on young children based on “social and emotional conditions” and substituted decision-making by “parents and caregivers implicitly act[ing] in the best interest of their children” [footnoteRef:18] and making “well-informed decisions […] on their behalf”, and further explicitly refusing “prohibition regulations” of unnecessary early surgery,[footnoteRef:19] referring to the 2018 ESPU Open Letter to the Council of Europe (COE),[footnoteRef:20] which further invokes parents’ “social, and cultural considerations” as justifications for early surgery (p. 2). [13:  	https://uroweb.org/guidelines/endorsement/ ]  [14:  	https://d56bochluxqnz.cloudfront.net/documents/full-guideline/EAU-Guidelines-on-Paediatric-Urology-2024.pdf]  [15:  	Ibid., p. 91]  [16:  	Ibid., p. 95]  [17:  	Ibid., p. 95]  [18:  	Ibid., p. 95-96]  [19:  	Ibid., p. 96]  [20:  	https://www.espu.org/images/documents/ESPU_Open_Letter_to_COE_2018-01-26.pdf ] 

[bookmark: _Toc507786412][bookmark: _Toc19465689][bookmark: _Toc64836452]In addition, the current “Guidelines for patients and families with congenital adrenal hyperplasia (CAH)” by the CAH Working Group of the Spanish Society of Paediatric Endocrinology (SEEP)[footnoteRef:21] continue to promote IGM 2 procedures “in the first year of life”: [21:  	Guía para pacientes y familiares con hiperplasia suprarrenal congénita (HSC), p. 13-14 (p. 14-15 in PDF), https://www.seep.es/images/site/pacientes/GUIA-HIPERPASIA-SUPRARRENAL.pdf ] 

“Surgical treatment of classical forms of CAH
Girls with the severe form of the disease [...], have a masculinisation of their external genitalia to varying degrees [...] [T]hese girls require surgical intervention in early childhood to correct the appearance of their genitalia. Sometimes the masculinisation is so marked that it is not possible to tell at first glance whether the baby is a boy or a girl, a very distressing situation for the parents. However, the baby is a girl, with chromosomal endowment 46(XX) and internal organs (uterus, vagina, ovaries and tubes) of a woman. This is why we mentioned at the beginning that girls in some cases will need surgery to correct the appearance of their external genitalia (clitoroplasty and vaginoplasty). The surgery consists of reducing the size of the clitoris, separating the labia if they have fused and widening the entrance to the vagina. This intervention ‘Clitoroplasty and Feminizing Genitoplasty’ is performed in the first year of life, it should be performed in reference hospitals with accredited experience, as it is a very important aspect in the future for girls, which can have repercussions on their quality of life when they reach adulthood. Vaginoplasty can be performed in conjunction with this surgery in infancy or postponed to pubertal age.”
Accordingly, the evidence of Spanish hospitals promoting IGM 2 documented in our NGO Report for LOIPR together with Caminar Intersex,[footnoteRef:22] (p. 11-13) still remains current. [22:  	https://intersex.shadowreport.org/public/2021-CRC-Spain-LOIPR-NGO-Intersex-IGM.pdf ] 

In addition, the Hospital General Universitario Gregorio Marañón (Madrid) promotes on its “Paediatric Surgery >>> General Paediatric Surgery” homepage:[footnoteRef:23] [23:  	https://www.comunidad.madrid/hospital/gregoriomaranon/profesionales/relacion-especialidades/cirugia-pediatrica] 

“Surgical treatment of virilising pathologies: Reconstruction of external genitalia. Phalloplasty. Vaginoplasty. [...]
Procedures on female external genitalia. Treatment of vulvar synechiae. Treatment of clitoral hypertrophy.”
[bookmark: _Toc65413939][bookmark: _Toc173456314]c) IGM 1 – “Masculinising Surgery”: Hypospadias “Repair”[footnoteRef:24] [24: 	For general information, see 2016 CEDAW NGO Report France, p. 48-49, https://intersex.shadowreport.org/public/2016-CEDAW-France-NGO-Zwischengeschlecht-Intersex-IGM.pdf ] 

The “Spanish Association of Urology” (Asociación Española de Urología, AEU) endorses the current 2024 Guidelines of the European Association of Urology (EAU),[footnoteRef:25] which include the current ESPU/EAU “Paediatric Urology” Guidelines 2024[footnoteRef:26] of the European Society for Paediatric Urology (ESPU) and the European Association of Urology (EAU). In chapter 3.7 “Hypospadias”,[footnoteRef:27] the ESPU/EAU Guidelines’ section 3.7.5.3 “Age at surgery” explicitly promotes, “The age at surgery for primary hypospadias repair is usually 6-18 (24) months.” [footnoteRef:28] – despite admitting to the “risk of complications” [footnoteRef:29] and “aesthetic[…]” and “cosmetic” justifications.[footnoteRef:30] [25:  	https://uroweb.org/guidelines/endorsement/ ]  [26:  	https://d56bochluxqnz.cloudfront.net/documents/full-guideline/EAU-Guidelines-on-Paediatric-Urology-2024.pdf ]  [27:  	Ibid., p. 29]  [28:  	Ibid., p. 31]  [29:  	Ibid., p. 31]  [30:  	Ibid., p. 30-31] 

Accordingly, the evidence of Spanish hospitals promoting IGM 1 documented in our NGO Report for LOIPR together with Caminar Intersex,[footnoteRef:31] (p. 13-14) still remains current. [31:  	https://intersex.shadowreport.org/public/2021-CRC-Spain-LOIPR-NGO-Intersex-IGM.pdf ] 

In addition, the Barcelona Children’s University Hospital SJD Sant Joan de Déu offers on its English language “Urology” homepage:[footnoteRef:32] [32:  	https://www.sjdhospitalbarcelona.org/en/medical-services/urology ] 

“Among the fields of special interest, the department treats […] disorders of sex development (DSD), and uses minimally invasive surgery in the treatment of obstructive uropathies and hypospadias surgery.”
Further, the Hospital General Universitario Gregorio Marañón (Madrid) promotes on its “Paediatric Surgery >>> Paediatric Urology” homepage:[footnoteRef:33] [33:  	https://www.comunidad.madrid/hospital/gregoriomaranon/profesionales/relacion-especialidades/cirugia-pediatrica] 

“Treatment of congenital malposition of the penile urethra
    Epispadias
    Hypospadias [...]
Treatment of diseases of the penis. Treatment of congenital malformations of the penis. Treatment of curved penis, buried penis [...]
Surgery for intersex conditions. Orchiectomy for gonadal dysgenesis. Correction of ambiguous genitalia.”
In addition, the private clinic Lyx Insitute of Urology in Madrid promotes hypospadias “repair” “between 3 and 18 months” on its English language “Hypospadias” homepage:[footnoteRef:34] [34:  	https://www.lyxurologia.com/en/pediatric-urology/hypospadias/ ] 

“In our Urology Centre in Madrid, we perform treatments to put an end to the problem of hypospadias. If you need surgery, the most common is when the child is between 3 and 18 months of age. Several interventions may be necessary.”
[bookmark: _Toc173456315]3.  New national Organic Law 4/2023 fails to protect intersex children from IGM
Previously, there were only regional laws regarding IGM. Out of the 17 Autonomous Communities in Spain, so far 8 have enacted laws claiming to formally prohibiting or at least restricting IGM practices, however, only 2 of these laws contain (minor) sanctions concerning intersex people at all (Valencia, Canary Islands), and none of them contain any sanctions for IGM practices, or address obstacles to access to justice, namely the statutes of limitations, or contain extraterritorial protections. In fact, concerning IGM none of them are enforced.[footnoteRef:35] [35:  	https://stopigm.org/how-spains-laws-fail-intersex-children/ ] 

Spain has therefore to be commended for having enacted a new national Organic Law 4/2023[footnoteRef:36] (see also State Party Report, paras 149-151) which inter alia explicitly “prohibits” IGM, and includes some sanctions (fines). In particular,  [36:  	https://www.boe.es/buscar/doc.php?id=BOE-A-2023-10213 ] 

article 19 “Comprehensive health care for intersex people” explicitly 
· “prohibits” unnecessary genital surgery on children under 12 years, and in the case of minors 12-16 years only allows them “at the request of the minor” and if they are deemed to be “able to give informed consent” (art. 19.2), 
· stipulates to “prevent[...] unnecessary examinations or display” (art. 19.1), and
· to “promote protocols for action on intersex issues that guarantee [...] the provision of counselling and support, including psychological support, to intersex minors and their families” (art. 19.3)
· to “guarantee sufficient, continuous and updated training for health personnel, which takes into account the specific needs of intersex people” (art. 19.4)
article 79 “Infringements” categorises IGM practices as “very serious administrative infringements”, the most serious infringement available under the law, vaguely adding “unless they constitute a criminal offence” (art. 79.4.h)).
article 80 “Penalties and graduation criteria” stipulates, “Very serious infringements shall be sanctioned with a fine of 10,001 to 150,000 euros” (art. 80.3).
article 81 “Prescription of infringements and penalties” stipulates, “Very serious infringements shall be subject to the statute of limitations after three years […]” (art. 81.1).
Therefore, in comparison with the previous regional laws, the new national Organic Law 4/2023 has to be welcomed an improvement and a step in the right direction. 
However, as demonstrated by above evidence of persisting IGM practices in Spain, also the new national Organic Law 4/2023 nonetheless categorically fails to adequately protect intersex children from harmful practices, as stipulated by the Convention art. 24(3) and the CRC-CEDAW Joint General Comment/Recommendation No. 18/31 “on harmful practices”, namely to
· “adequately sanction or criminalize harmful practices [...] and combat impunity” (JGC 18/31, para 13): Merely a fine for “administrative infringements” as stipulated by the law clearly falls short.
· ensure “that the perpetrators and those who aid or condone such practices are held accountable” (JGC 18/31, para 55 (o)): Obviously, IGM practices continue with impunity.
· “regular evaluation and monitoring, including in relation to implementation, enforcement and follow-up” (JGC 18/31, para 55 (n)): Obviously, regarding IGM, the law is not enforced.
· “equal access to justice, including by addressing legal and practical barriers to initiating legal proceedings, such as the limitation period” (JGC 18/31, para 55 (o)): The statutes of limitations of 3 years are clearly insufficient, if a child is submitted to IGM at age 2, it would need to sue latest at age 5.
· “equal access to legal remedies and appropriate reparations in practice” (JGC 18/31, para 55 (q)): The law includes no remedies or reparations at all.
[bookmark: _Toc2371005][bookmark: _Toc65413943]In contrast, FGM is explicitly forbidden in the Spanish Criminal Code, with sanctions including “imprisonment from six to twelve years” (Organic Law 11/2003, modified art. 149.2 of the Criminal Code). Also, extraterritorial protections are established (Organic Law 6/1985, art. 23.4, modified by Organic Law 1/2014). Further, art. 158 of the Civil Code, modified by Organic Law 9/2000, allows judges to adopt preventive measures in the case of an imminent risk of genital mutilation. As FGM is considered a crime, professionals aware of an actual or impending incident are therefore subject to mandatory notification (art. 450 of the Criminal Code; arts. 262 + 355 of the Civil Procedure Act; Organic Law 1/1996).[footnoteRef:37] Further, the Criminal Code explicitly criminalises the participation of medical professionals in acts of FGM (art. 149.2).[footnoteRef:38] What’s more, for FGM the statutes of limitations are 15 years, and when the victim is a child under eighteen years of age, the time limit will only start when the victim reaches thirty-five years.[footnoteRef:39] [37:  	https://uefgm.org/index.php/legislative-framework-es/ ]  [38:  	https://www.fgmcri.org/media/uploads/Law%20Reports/spain_law_report_v4_(october_2023).pdf ]  [39:  	Bachmaier Winter, Lorena. Statute of limitations in Spain. Analysis and further challenges. DPCE Online, [S.l.], v. 49, n. 4, jan. 2022. ISSN 2037-6677, p. 6, 8 in PDF, https://www.dpceonline.it/index.php/dpceonline/article/view/1450/1428 ] 

Conclusion: Despite Spains repeated pledges to protect intersex children (see above p. 1-2), and the longstanding public criticism of intersex advocates and scholars,[footnoteRef:40] [footnoteRef:41] [footnoteRef:42] [footnoteRef:43] the new national Organic Law 4/2023 still categorically fails to adequately protect intersex children. Therefore, the State Party urgently needs to “amend legislation with a view to effectively addressing and eliminating harmful practices” (JGC 18/31, para 55). [40:  	https://caminarintersx.wordpress.com/quienes-somos/ ]  [41:  	https://brujulaintersexual.org/?s=espana ]  [42:  	https://academic.oup.com/eurpub/article/31/Supplement_3/ckab164.166/6405737]  [43:  	https://brujulaintersexual.files.wordpress.com/2017/10/intersex-manifesto-english.pdf] 



[bookmark: _Toc173456316]4.  Suggested Recommendations

The Rapporteurs respectfully suggest that, with respect to the treatment of intersex persons in Spain, the Committee includes the following measures in their recommendations to the Spanish Government (in line with this Committee’s previous recommendations on IGM practices).

Harmful practices: Intersex children (art. 24(3))
The Committee takes note of the Organic Law 4/2023. However, it remains seriously concerned about persisting cases of medically unnecessary and irreversible surgery and other treatment on intersex children without their informed consent, which can cause severe suffering, and the lack of redress and compensation in such cases.
With reference to the joint general recommendation No. 31 of the Committee on the Elimination of Discrimination against Women/general comment No. 18 of the Committee on the Rights of the Child (2019) on harmful practices, and taking note of target 5.3 of the Sustainable Development Goals, the Committee urges the State party to:
· Amend its legislation to adequately sanction the performance of involuntary, deferrable medical or surgical treatment on intersex children, and provide reparations for children who received unnecessary treatment, including by extending the statute of limitations.
· Enforce Organic Act 4/2023, art. 19, including to provide families with intersex children with adequate counselling and support.
· Systematically collect data with a view to understanding the extent of these harmful practices so that children at risk can be more easily identified and their abuse prevented. 


Thank you for your consideration and kind regards,
Daniela Truffer & Markus Bauer (StopIGM.org / Zwischengeschlecht.org)
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