Additional Opinion for the List of Issues of the Human Rights Committee
      Japanese Workers’ Committee for Human Rights (JWCHR)

The Human Rights Committee announced “The list of issues to be taken up in connection with the consideration of the fifth periodic report of Japan”. 
In the matters that were not pointed out in the list, we would like to express and report our additional opinion for them, which have to be paid attention in the Committee.
The matters regarding Article 19 
1. As for the matters regarding Article 19, the Committee referred to the problem on the prohibition of wearing armbands in the Central Labour Relations Commission, and asked for further explanation against the Japanese government. Regarding the refusal of the investigation and the inquiry in case of the armband-wearing, being a pending matter, there existed some progress by acknowledging that the Commission actually admitted conducting the investigation and the inquiry, even if refusing the order that prohibits the armband-wearing. But, this problem has not fundamentally been settled because the Commission is still asking for the prohibition of wearing armbands. We have to make a further progress. 

2. However, as far as the problem of freedom of expression is concerned, the problem which is the most serious and the most influential in Japan is the intervention and the suppression by police for political leaflets. 

  We noticed the importance of this problem and expressed our opinion in “The Human Rights Report for Conveying the Real Condition in Japan”, which is a counter-report against the Japanese government periodic report. 

  It becomes the normal condition for the police to control the distribution of political leaflets by private citizens in the trespassing of the penal code and its distribution by government employees in the National Civil Service Law, which absolutely prohibits political activities. 

  In urban areas, many voters live in multifamily housings such as condominiums. In order to communicate one’s opinion to the inhabitants of a multifamily housing, it is necessary to drop leaflets into the collective mailboxes at the entrance or each mailbox. But such distribution has become the object of the control. For the general people who have no powerful advertising media, there is no means but to print their opinions on handbills and to distribute it.
  But, despite the leaflets for commercial purpose are not at all the object of the control, the leaflets which contain opinions, policies and assembly reports of specific political parties and organizations, which are critical against the government, become the target of the crime  investigation.

  The act of expression that should be undoubtedly recognized is kept under strict control and considered to be a crime. Therefore, a chilling effect to distributing handbills is occurring among the people of the social movement. We cannot ignore this situation.

3. Concerning this problem, recently, the remarkable judgments were successively handed down in the Supreme Court and the Tokyo High Court. 
  Both are the cases for which the penal punishment was inflicted for the act of the political handbill distribution, and both cases were found innocent at the first trial but the judgments of the high court were reversed. These two cases were already described in the above mentioned “The Human Rights Report for Conveying the Real Condition in Japan” in detail, but the strict judgments newly handed down in higher courts offer materials for examining the contents critically.   

  We appeal for what the aims of these judgments apparently violate Article 19 of the ICCPR.

(1) One is, on February 27, 2004, that three activists of a pacifist organization who posted the handbills, which promoted reconsideration of dispatching the troops of the Self-Defense Forces (SDF) to Iraq, in the mailboxes of a SDF housing complex, were arrested. It is called the case of Tachikawa anti-war handbill suppression. The Supreme Court supported the judgment of the Tokyo High Court that found the three guilty and turned down their appeal. 

The other is, on December 23, 2004, that a citizen who distributed the leaflets of “The Metropolitan Assembly Report” published by the Japan Communist Party in the mailboxes of the 7th floor of a condominium was arrested. This is the case called the Tokyo Katsushika handbill-distribution suppression case. The Tokyo High Court reversed the judgment of the first trial which had declared not guilty and, on December 11 of 2007, found him guilty. 

We comment on the judgment of the Supreme Court.
This judgment, first of all, interprets “break in” mentioned in former paragraphs of the trespassing of Article 130 of the Criminal Code as trespassing on a house and the like guarded by the other person, contrary to the intention of a person having right of management. And the judgment expresses “it is obvious that the trespassing act of the defendants was contrary to the intention of the person having right of management, and the act of the defendants which trespasses on the site of Tachikawa housing complex and from the entrance of the first floor of each building to the front door of each room, comes under the former paragraphs of Article 130 of the Criminal Code.” Accordingly, it decided that the act of the defendants constitutes the trespassing. 
And, in connection with freedom of expression and the trespassing, the decision judged as follows. “Certainly, freedom of expression should be respected as a particularly important right in democratic society that the distribution of the leaflets expressing the political opinion of the defendants can be said as the deed of freedom of expression.
However, Article 21-1 of the Constitution does not necessarily guarantee absolutely unlimited freedom of expression, (a) it approves necessary and rational restrictions for the public welfare. And, even if it is a means to make one’s opinion public outside, we should say that the means which unfairly harms a right of other person is not forgiven. In this case, (b) what is asked is not the applicability to the Constitution of punishing expression itself, but of punishing the trespassing on “the house which is guarded by the other person” without permission of the person having a right of management, in order to distribute handbills that is a means of expression. 

The place which the defendants trespassed is the common part of the housing complex and the site where the employees of the SDF and its families are leading their personal life, (c) and this is such the place which is managed by the SDF and the Defense Agency that a general people is kept out to have access there. Even if it is for the deed of freedom of expression, trespassing on such the place contrary to the intention of the person having a right of management not only violates his right of management, but also infringes the peaceful life of those who lead their private life. Therefore, asking a crime of former paragraphs in Article 130 of the Criminal Code for the deed of the defendants does not violate Article 21-1 of the Constitution. 
This judgment commits an error in the interpretation of the Covenant for following three points. 
The first point is mentioned above in the underlined (a).  The theory of public welfare, which the Committee has often indicated its ambiguity, is also expressed here. Needless to say, the Covenant does not recognize restricting human rights by the different theory from the restriction matters of human rights specified by each human right. Freedom of speech and expression in Article 21 of the Constitution corresponds to Article 19 of the Covenant. In Article 19-3 of the Covenant, the deed of the right of freedom of expression is accompanied by specific obligation and responsibility, and this deed of the right can be imposed by fixed restrictions. And (1) this restriction is established by a law, and (2) it is limited to what is needed for a next purpose.

The restriction reasons are as follows. 1. A right of other person or respect of confidence, 2.Security of a nation, public order or public health or the protection of morals.

In Japan, (1) there exists no law which restricts freedom of expression such as the distribution on handbills, (2) the content of the handbills of this case and its distribution, no matter how it is examined, neither corresponds to public heath or the protection of morals, nor threatens security of a nation and public order. Namely, there is nothing which corresponds to the provision of restriction in Article 19 of the Covenant.    
The second point is mentioned above in the underlined (b). The judgment insists that the problem is not the “contents” of the expression but the “means”. But it twists the fact and sidesteps the point. The content of the distributed handbills was to appeal to SDF employees and its families for the reconsideration of dispatching the troops to Iraq. But the reason why the defendants were arrested is that the Defense Agency promoted the police to strengthen the control, by reason of that the content of the handbills exerts a harmful influence on the morale of SDF officials and plunged its families into fear. It is the content of the handbills that themselves became the problem.

Accordingly, the act of distribution of the handbills having such the “contents”, not the “means” of the distribution, was decided as a crime. 

The third point is also mentioned above in the underlined (c). Even if it was such the place where the judgment points out, as we said at the beginning, many kinds of handbills of the commercial purpose are distributed at this place without any problem. Only the handbills which appealed for the reconsideration of dispatching the troops to Iraq were refused to deliver. Even if expression contents are against the government policy, it is freedom of expression to have to submit to it and the Committee has already made it clear. 

It is clear that the judgment of the Supreme Court which has above-mentioned contents contravenes the Covenant in its recognition and its interpretation. As for another case of Tokyo Katsushika handbill-distribution case, the judgment of the Tokyo High Court, like that of the Supreme Court, makes the intention of a building-manager complete, and from this point of view, has no intention to recognize the freedom as the act of expression of the handbill-distribution. 
The judgment does not understand the meaning which guarantees freedom of expression in the Constitution and the Covenant. And it is the treatment like putting the law on the Constitution and the Covenant, it can never be permitted.      
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