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Created in 2005, the Global Justice Center (“GJC”) works to achieve sustainable justice, peace and security by
building a global rule of law based on gender equality and universally enforced international human rights laws. Ad-
hering to principles over politics, GJC fills a critical niche in the human rights field by serving as an unwavering voice
calling for the enforcement of international legal obligations to uphold fundamental human rights. GJC works by com-
bining advocacy with service, forging legal precedents in venues which have the greatest potential for global impact,
such as the United Nations Security Council, while empowering strategic partners - including governments, women
leaders, and civil society - with international law expertise and tools to embed human rights and gender equality.
Based in New York City, GJC focuses on situations that present the greatest opportunity for systemic change, such as
conflict and post-conflict situations and transitional democracies. Specifically, GJC’s legal projects challenge systemic
discrimination in the enforcement of international law, while shaping international law to ensure gender equality. In
doing so, GJC seeks to advance the integrity of our global legal system, forge new rights for women and girls, and have
a direct positive impact on the rights and lives of persons who suffer from egregious human rights violations.

One of the oldest and largest law school-based human rights programs, the Leitner Center for International Law
and Justice (“Leitner Center™), named in recognition of the Leitner Family, provides education and training to
law students, facilitates capacity building and advocacy with activists and grassroots groups around the world, and
contributes to critical research among scholars in international human rights. From its base at Fordham Law School
in New York City, the Leitner Center develops long-term partnerships with local social justice organizations and other
stakeholders across the globe. Through its pioneering programs, clinics, and education initiatives, the Leitner Cen-
ter trains students to become international legal experts and impassioned human rights advocates. In addition, the
Leitner Center works in solidarity with grassroots activists worldwide to help strengthen the rule of law and access to
justice, promote the rights of vulnerable populations around the world, foster sustainable development, and examine
the role of traditional legal systems and their relationship to international law and human rights.
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Executive Summary

In late 2013, the Government of Burma/Myanmar (“the Government”) issued a National Strategic Action Plan for the
Advancement of Women 2013-2022 (NSPAW) based in part on its obligations under the Convention to End All Forms of
Discrimination against Women (CEDAW). Heralded as a “historic and essential step towards substantive equality be-
tween women and men,” NSPAW was released amidst a flurry of other governmental plans, strategies, promises, and
actions ostensibly aimed at transforming the country into a democracy. However, conspicuously missing from these
reforms, including NSPAW, were deeper systemic overhauls of the many legal, political, cultural and socio-economic
barriers to the full enjoyment of human rights in Burma which must underpin any true democracy.

The issuance of NSPAW invites assessment of the state of gender equality in Burma, the prospects for NSPAW’s success
in meeting its goals, and a comparison between NSPAW and Burma’s international legal obligations under CEDAW.
Taking note of the need for such an assessment, as well as the opportunities presented by the forthcoming review of
Burma by the CEDAW Committee in July 2016, this report by the Global Justice Center (GJC) and Leitner Center for
International Law and Justice (Leitner Center) evaluates NSPAW against the reality for women on the ground in Burma
and the Government’s legal obligations under CEDAW.

In short, the critical analysis in this report reveals that NSPAW'’s provisions are aspirational and ambiguous, without
clear guidance on implementation or benchmarks for meaningful evaluation. This report further demonstrates how
NSPAW fails to meaningfully grapple with the structural barriers precluding gender equality—including the 2008
Constitution of the Republic of the Union of Myanmar, decades of armed conflict and the continuing power of the
military, antiquated laws and legal frameworks, and the difference between discrimination “in law” and discrimination
“in effect”—all of which must be addressed in order to achieve substantive gender equality in Burma.

As this report shows, at its best NSPAW is an inadequate and amorphous effort to improve women’s experience in
Burma without disruption to long-embedded power structures that insulate the country’s male-dominated elite. At
its worst, NSPAW is a deceptive document that pays lip service to Burma’s CEDAW and other human rights obligations
while actually entrenching gender inequality. Either way, NSPAW suffers from critical shortcomings related to its con-
ceptualization, substantive content, and implementation. Specifically, this report identifies three ways that NSPAW
falls short: (1) flawed conceptual foundation, in particular due to its incorporation of and reliance on existing system-
atic barriers to equality including the 2008 Constitution; (2) lack of practical, action-oriented provisions, as evidenced
by the fact that two years after the issuance of NSPAW, no implementation plans have been developed or produced;
and (3) absence of accountability through monitoring and evaluation.

Ultimately, NSPAW poses the threat of complacence—both on the part of the Government regarding the treatment of
women and girls, as well as on the part of the international community in failing to critically evaluate the Government’s
claims of progress. NSPAW is one plan of many in a pattern of cursory improvements to a deeply flawed system. It is
GJC and the Leitner Center’s hope that this report, and in particular its recommendations, is a useful tool for all actors
working in Burma, including the Government and civil society, to meaningfully address and challenge gender inequal-
ity in the country, including through the forthcoming CEDAW review.

Importantly, this report is not intended to be a comprehensive appraisal of women’s rights in Burma and instead ex-
amines certain salient substantive areas raised by the interaction of NSPAW, CEDAW and the current state of affairs.
Similarly, the report only generally touches on the intense interconnectedness of the issues (e.g. decades on conflict
implicate instability in women’s education and professional opportunities, which affect women’s opportunities to par-
ticipate in political processes, which complicates the ability to earnestly address health, violence, and cultural issues
only affecting women). However, we hope the report’s analytical framework can serve as a template for the meaningful
consideration of the status of women in Burma through the lens of CEDAW.



The report is organized by substantive issue area, with reference to the articles of CEDAW addressing that issue (e.g.
Adoption of a Legal Definition of Discrimination (Articles 1, 2); Women and Education (Article 10); Eliminating Negative
Practices, Stereotypes, and Media Portrayals (Articles 5, 15 and General Recommendation 21). Each substantive sec-
tion of the report is broken up into four smaller sections covering: (1) Burma’s legal obligations under CEDAW; (2) the
current situation on the ground in Burma; (3) analysis of NSPAW in light of CEDAW and the current situation; and (4)
recommendations for the Government to bring itself into full compliance with CEDAW and to meet its commitment to
gender equality.



ADOPTION OF A LEGAL DEFINITION OF DISCRIMINATION

clearly and affirmatively embody in law the
principle of equality between men and women,
and pursue, by all appropriate means and without
delay, the practical realization of that principle

ACCESS TO JUSTICE

enforce prohibitions against gender-based discrimination,
provide redress, reparation, and compensation for victims
and hold perpetrators accountable for their actions

PARTICIPATION OF WOMEN IN
DECISION-MAKING
ensure that women can access public and political

decision-making opportunities without discrimination in
law or in effect

END VIOLENCE AGAINST WOMEN

take all appropriate measures to eliminate
violence against women by any person,
organization, or enterprise, including
violence that occurs within the family

CONFLICT & POST-CONFLICT SETTINGS

(1) protection against sexual violence during and after
armed conflicts;

(2) ensuring perpetrators of sexual violence are brought to
Justice;

(3) promoting the full participation of women in formal
peacemaking and post-conflict reconstruction



HEALTH

take a deliberate and comprehensive approach to
ensuring women’s equal and non-discriminatory access to
health care

EDUCATION

the elimination of discrimination that prevents women and
girls from accessing education of all levels and types—
including formal, non-formal, and vocational training

EMPLOYMENT

ensure that women have equal opportunities with men
regarding their choice of profession and employment,
guaranteeing women’s rights to equal remuneration for
work of equal value, social security, and protection of
health and safety in the workplace

ELIMINATE MULTIPLE FORMS
OF DISCRIMINATION

eliminate discriminatory laws and policies and
accelerate the achievement of substantive
equality through the use of temporary
special measures

COMBAT NEGATIVE
STEREOTYPES & PORTRAYALS

combat negative stereotypes
against women to ensure their
equal status within society as
a general matter and to

make advances in each

of CEDAW’s other

substantive areas

PRECISE AND DISAGGREGATED DATA

precise and disaggregated data is crucial for assessing
the extent to which women enjoy the equality guarantees
at the heart of CEDAW

n



MYANMAR

1. INTRODUCTION TO CEDAW

Women throughout the world are subject to fundamental inequalities and discrimination both in law and in practice,
due in part to the survival of patriarchal stereotypes and beliefs. In the fight to achieve gender equality and combat
discrimination, women can face a broad array of obstacles: the lack of a gender-inclusive definition of discrimination
in law, informal and formal barriers to justice mechanisms, unequal treatment in the workplace, or even simply the
absence of comprehensive and disaggregated data on the experience of women. The Convention on the Elimination of
All Forms of Discrimination against Women (“CEDAW™) was designed to address these issues and to remove obstacles
that discriminate against women and prevent women’s equal enjoyment of rights in society.’

CEDAW is the only international human rights treaty to exclusively address women; as such, it is an essential instru-
ment for advocates working to ensure gender equality around the world. It was adopted by the United Nations General
Assembly in 1979 and to date, 188 countries (“States parties”) have ratified CEDAW, including Burma in 1997.2 CEDAW
brings together, in a legally binding form, internationally accepted principles on the rights of women in all societies.?

CEDAW's provisions reflect two complementary, but distinct purposes: (1) to eliminate discrimination against women;*
and (2) to guarantee women the “exercise and enjoyment of human rights and fundamental freedoms on a basis of
equality with men.” In order to achieve those purposes, CEDAW requires that States parties take steps to ensure both
de jure (in law or formal) and de facto (in effect or substantive) equality as well as eliminate both direct discrimination
and indirect (unintended) discrimination, also known as discrimination in effect.® Its requirements apply to States
parties’ public actions, laws, and policies, and require sanctions on acts of private actors, including within the family,
community, and commercial arenas.” Notably, CEDAW does not allow for derogation in times of public emergency
and States parties’ obligations are not to be subjugated to concerns of national security or public order and health.®

In order to comply with CEDAW, States parties must not only change laws and policies but also change the social and
cultural norms within their borders to eliminate prejudices and practices based on ideas of inferiority or superiority
of either sex.? This broad mandate affords States parties the flexibility to determine how best to give effect to CEDAW
within their own legal systems.™ Still, the Convention is explicit in its recognition of the goal of actual, as well as legal,

NGOs oral
presentation of
key issues
2015 2016
NGOs develop CEDAW NGOs submit NGOs submit
Periodic Report advocacy, including alternatives for Alternative
Non'go"e' '?mif"al submissions on the List of Issues Reports to CEDAW
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Alternative Reports Nov. 9, 2015 schedule informal
Jan. 8, 2015 briefing events on
or before
June 20, 2016
JAN NOV  DEC JUN JuL
@ @ o o o
Myanmar Government submitted Pre-Session Working Group of
CEDAW Periodic Report to CEDAW Committee on Jan. 8, 5-10 the CEDAW Committee CEDAW
committee 2015; after submission CEDAW Committee members convenes Nov. 23-27, 2015 to committee
scheduled Myanmar’s Constructive Dialogue determine List of Issues
during the 64th Session July 4 - 22, 2016
Pre-Session .
Working Group List of Issues to be

released approximately
Dec. 7 - 11, 2015



equality—and of the need for temporary special measures to achieve that goal." Simply put, CEDAW requires States
parties to transform their governments, economies, communities, and families to achieve full gender equality.™

Periodically, the Committee on the Elimination of Discrimination against Women (the “Committee”) issues General
Recommendations providing analysis and understanding of CEDAW’s various mandates and offering broad-based
guidance to States parties (and other interested entities) on how to implement these mandates. Typically, Gener-
al Recommendations reflect the Committee’s concerns about States parties’ implementation of CEDAW and ensure
consistency in the application of CEDAW requirements. To date, the Committee has adopted 30 General Recommen-
dations. Their subject matter varies from the working methods of the Committee to interpretations of the substantive
articles of CEDAW. The General Recommendations that address substantive articles are considered the guiding au-
thority for clarifying State parties’ obligations to uphold specific rights.™

States parties’ progress in implementing their obligations under CEDAW is monitored by the Committee.™ This is done
principally through periodic examination of States parties based on reports by national and international non-govern-
mental organizations. This process results in a report, called Concluding Observations, which details concerns and
makes recommendations to the State party under review. The Concluding Observations are narrow, applying only to
the specific issues relevant to the conditions within a particular State. Importantly, they allow the Committee to iden-
tify priorities, practices, and obstacles to progress that it considers contrary to CEDAW mandates.’

In January 2015, the Government submitted its combined fourth and fifth periodic report to the Committee on its
progress in implementation of state obligations under CEDAW.' This periodic report, which will be a critical foundation
of the Government’s next review by the Committee, repeatedly references its “National Strategic Plan for the Advance-
ment of Women” (NSPAW)" as a mechanism for implementating its CEDAW obligations to eliminate discrimination
against women and guarantee the exercise and enjoyment of human rights and fundamental freedoms by women on
an equal basis with men. Notably, however, several key areas the periodic report echo NSPAW’s lack of specificity and
practical detail concerning implementation of CEDAW-related obligations, as further described in later sections of
this report.

2017

NGOs give brief oral
presentations on their
concerns

- Outside formal proceedings,
NGOs hold informal briefing
events and directly lobby the
CEDAW Committee

Constructive Dialogue on
Myanmar’s Periodic Report,
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4 - 22, 2016 during the
CEDAW Committee’s 64th
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- Alongside formal process of
Constructive Dialogue, CEDAW
Committee members informally
engage with NGOs

NGOs engage the media, civil
society partners, and other
interested parties on results
of CEDAW Committee’s
Myanmar review

Myanmar submits any
follow-up report requested
by CEDAW Committee
within 1 - 2 years

CEDAW Committee issues
Concluding Observations and
Recommendations on
Myanmar’s CEDAW
implementation at end of the
session July 22, 2016
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government to take steps
on critical areas of concern
and monitor
implementation and
compliance with
Concluding Observations
and requests for follow-up
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2. BACKGROUND ON BURMA

From 1962 to 2011, Burma' was ruled by a military junta that brutally repressed citizens’ rights and crushed dissent,
especially in ethnic areas. The “rule of law” was dictated entirely by the military, which closed Burma off from the rest
of the world, economically and politically. Burma experienced intense economic polarity, with crushing poverty for
the vast majority of citizens and economic prosperity for the military and its cronies. The military junta committed
rampant human rights abuses and denied basic human rights and political freedoms, while relying on indiscriminate
and open-ended detention to punish dissent. While these abuses were widespread, women suffered disproportion-
ately. The combination of male-dominated repressive military rule and traditional cultural patriarchy had insidious and
pervasive long-term negative effects on women’s health, well-being and welfare, ability to participate in politics and
political decision-making, educational, economic and employment opportunities, and overall equality. Ethnic conflict,
which continues to this day, further militarized society and limited women’s economic, political and social choices. In
2011, the military installed a “civilian” government and instituted a process of reform as part of a carefully-orchestrat-
ed plan to continue military rule under the guise of democracy. Certain reforms have improved, marginally, the lives
of people in Burma but no reforms have addressed or dismantled the legal and structural barriers that prevent true
democracy and gender equality from taking hold in Burma.

2.1 EARLY HISTORY

Burma contains well over one hundred ethnic groups.? The British used this ethnic division to their advantage during
colonial rule, which began in the lower part of Burma in 1824 and extended to the entire country in 1886.3 This divided
mind-set still prevails and contributes to many of Burma’s ethnic conflicts today.* Burma gained independence from
the British in 1947, due in part to the leadership of General Aung San, who earned the trust of ethnic nationalities.®
However, six months before the country’s scheduled independence, Aung San was assassinated, throwing Burma
into political turmoil that eventually spiraled into armed ethnic conflict and civil war.® From 1948 to 1962, Burma was
governed by an increasingly unstable parliamentary democracy.” In 1962, General Ne Win, claiming fear of national
disintegration and communist insurgency, executed a military takeover—the first of several staged in the name of
national unity.®

2.2 MILITARY RULE

From 1962 to 1988, General Ne Win led a one-party Socialist political system that governed Burma by suppressing
dissent, holding citizens it deemed a threat in harsh and life-threatening conditions, and routinely using (incommu-
nicado) detention, often for years.? The Government also monitored the movements and communications of people,
searched homes arbitrarily and without warrants, and imprisoned its critics.”® Laws were passed limiting privacy and
restricting the freedoms of speech, press, assembly, association, religion, and movement." Judges were political ap-
pointees and the integrity of the legal profession deteriorated.™

On August 8, 1988, Burma erupted in a series of public demonstrations protesting extreme political oppression and
economic hardships.” These peaceful demonstrations were violently crushed by army troops who fired on the un-
armed crowds, killing an estimated 3,000 protesters throughout the country.** Thousands more were arrested and
jailed.®™

In response to the international condemnation following this massacre and to quell the unrest, the military imposed
martial law on September 18, 1988." Calling itself the State Law and Order Restoration Council (“SLORC”),” the new
junta changed the country’s name from Burma to Myanmar, allowed new political parties to be formed, and called for
a multi-party election.” The election held in May 1990 was seemingly free and fair, as the main opposition party, the
National League for Democracy (“NLD”), won a landslide victory, securing 392 out of 485 seats in parliament.” The
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leader of the NLD was, and is, General Aung San’s daughter, Aung San Suu Kyi. However, the election results were
never honored; instead, opposition leaders were arrested and Aung San Suu Kyi was placed under house arrest.® The
junta claimed that transfer of power to a civilian government could not occur until a new constitution was brought
into effect.”

It took until 1993 to convene a constitutional convention (“National Convention™), with the majority of delegates hand-
picked by the junta.” The junta instructed the delegates to be guided by six basic principles, one of which was to
ensure that the military would occupy a prominent “national political leadership role” in the future.”® The National
Convention convened only periodically from 1993 to 2007 and was unexpectedly suspended several times between
1993-1995 due to dissent from ethnic parties and the NLD.>* While the NLD initially sent delegates to the National
Convention, it withdrew them in November 1995 to protest the undemocratic nature of the drafting process.? In 1996,
the regime issued a sweeping law making public criticism of the National Convention illegal and punishable by prison
sentences of up to 20 years.*

The National Convention was not reconvened again until May 2004, as a result of then-Prime Minister General Khin
Nyunt’s announcement of a “Seven Steps Policy Program of the State,” commonly referred to as the “Roadmap to
Democracy.”” This “Roadmap” was an “obvious (but doomed) attempt to neutralize international opprobrium” that
existed because of the government’s assumed responsibility for an attack on Aung San Suu Kyi.?®

The document ultimately put forth by the National Convention, the Constitution of the Republic of the Union of Myan-
mar (the “2008 Constitution”),* grants the military complete legal autonomy, placing it outside of any civilian over-
sight by the executive or legislative branches.® Furthermore, the 2008 Constitution gives power over Burma’s exec-
utive and legislative branches to the National Defense and Security Council, a military council under the control of
the Commander-in-Chief of Burma’s military (also known as the Defense Services).? It also grants former and current
Government officials immunity for any misdeeds in office, allows the military complete control over its own affairs, and
gives the Commander-in-Chief final and conclusive authority over all matters of military justice.®

The 2008 Constitution further grants the military the right to appoint 25% of national parliamentarians and certain
key ministers.® Because constitutional amendments require more than a 75% vote, this guarantees the military a veto
over any constitutional amendments thereby limiting the parliament’s ability to enact amendments contrary to the
military’s interests.3* The 2008 Constitution, therefore, does not reflect democratic ideals so much as present a new
“constitutional” template for military involvement in all aspects of the body politic. It legitimizes the presence of the
military at all levels of government, rather than ushering in a system of democratic representation or establishing the
rule of law. * The resulting polity is therefore “long on discipline, and short on democracy.”s

After international outrage over the brutal repression of peaceful protests led by Buddhist monks in September 2007,
which came to be known as the “Saffron Revolution,” the junta announced that a national referendum on the 2008
Constitution would be held in May 2008.%” The lead-up to the referendum vote was rife with reports of intimidation,
threats, and misinformation.® Just one week before the scheduled vote, Cyclone Nargis hit Burma, killing an estimat-
ed 140,000 people and leaving an additional 2.4 million impacted by the loss of their homes or economic livelihood.#
The junta declined to postpone the referendum, despite the devastation and massive humanitarian needs.* The re-
ported results of the election—92.48% approval of the referendum with over 99% voter turnout—were considered
impossible under the circumstances.”

2.3 TRANSITION TO QUASI-CIVILIAN GOVERNMENT

After the “adoption” of the 2008 Constitution, elections were held in November 2010.#* The military-backed Union
Solidarity and Development Party (“USDP”) won about 85% of elected parliamentary seats, perhaps not surprising
given the allegations of voting irregularities, corruption and coercion, and the passing of regulations favoring mili-



tary-backed candidates.® These seats, together with the non-elected 25% of seats reserved for military appointees,
gave the military a strong foothold in Parliament. The President of this new “civilian” government is an ex-general, ex-
Prime Minister of the former military junta, and the chair of the National Convention that carefully drafted the 2008
Constitution to ensure permanent military rule in Burma.** Numerous ex-military officers populated the most powerful
positions in the civilian government, demonstrating that reform in Burma today is part of a carefully-orchestrated plan
by the military to legitimize itself under the guise of “democratization.”®

Since the civilian Government took power in 2011, Burma has experienced certain limited improvements with respect
to fundamental human rights and freedoms.*® The new Government has taken steps towards opening up the econo-
my, unshackling the press, promoting access to the internet, and consolidating peace agreements with armed ethnic
groups.” The limited reforms focus on readying Burma’s economy for foreign investment rather than securing civil
liberties and the rule of law. In a telling example of the Government’s priorities, old laws used to repress civil liberties
remain on the books and the Government, somewhat capriciously, continues to use them to assert its authority.*®

Recently, these Government crackdowns have led some observers to lament the “backtracking” on reforms.* Even
though the Government’s sincerity about transforming society and truly transitioning to democracy is open to debate,
one thing isirrefutable: after years of reforms, significant economic, political, and social problems remain. Burma con-
tinues to experience widespread poverty and underdevelopment; a lack of administrative and institutional capacity;
a governing system without true accountability and transparency; ongoing ethnic conflict; continued human rights
abuses, including sexual violence, by military forces; and pervasive gender inequality.
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2.4 ETHNIC CONFLICT WITH THE MILITARY

For decades, the Government has engaged in armed conflict with numerous ethnic and political rebel groups.* During
the reign of the military junta, the military cracked down on ethnic insurgency forces and targeted ethnic people and
their political and military organizations. Allegations of mass human rights abuses against the ethnic communities at
the hands of the military abounded (and persist even today).5' The imposition of killings, rapes, forced labor, forced
relocation, extortion, land and food requisitions, and restrictions on access to fields and markets had a devastating
and destabilizing impact on ethnic populations.®> Women and girls in ethnic areas were subjected to sexual violence
by the military and rape was (and is) used as a tactic of war and oppression.* It is estimated that decades of ethnic
strife has caused tens of thousands of deaths, mass displacement and devastating social and economic costs for
ethnic groups.*

The new government has professed its desire to secure peace agreements with ethnic groups.® Towards this end,
the international community has committed its assistance and resources, by helping to establish the Myanmar Peace
Centre in 2012.%° In March 2015, the Government signed a draft nationwide ceasefire with ethnic groups and to date,
it has signed individual ceasefires with 14 of 16 ethnic armed groups.5” However, the draft ceasefire is simply a general
outline, and therefore only a preliminary step towards comprehensive national reconciliation. The peace process is
proceeding slowly and “conflict persists alongside developments in peace talks.”®
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2.5 WOMEN IN BURMA

Society in Burma considers men to be “natural” heads of the family and, as a result, “leaders” of society.*® Women, on
the other hand, are seen as the standard bearers of traditions and culture, and as nurturers who are subordinate to
men.®° Religious beliefs, cultural superstitions, age-old customs and a backlash against colonialism have resulted in
a nationalist movement geared toward upholding traditional values in Burma, including patriarchy. Male leaders hold
protectionist attitudes toward women that in turn reinforce the belief that women should defer to men.® Successive
military and military-backed governments have also employed protectionist attitudes to reinforce their own authority
over women.® For example, government organized non-governmental organizations (“GONGO”s)® focusing on wom-
en, such as the Myanmar Women’s Affairs Federation (MWAF) and the Myanmar National Committee for Women’s
Affairs (MNCWA), are led by men, or the wives of high-ranking members of the military, and focus on programs that
foster women’s protection (by men) rather than women’s empowerment.®* These organizations have been the focal
point for implementing the equality initiatives required by CEDAW.%

Women have historically been excluded from political decision-making in Burma, since politics is “not conducive to
their nature.”®® As a result, promulgated laws and government policies recognize the basic principle of equality for
citizens, but not the need to create measures to ensure the political, social, cultural and economic changes necessary
to bring about substantive equality for, and eliminate discrimination against, women.®” Due to the successive govern-
ment’s failure to promote equality and the status of women, many indicators demonstrate the male predominance and
female subordination throughout Burma. In fact, the 2014 gender-related indices (Gender Development Index “GDI”
and Gender Inequality Index “GII”) used by the United Nations to capture inequalities in achievement between men
and women ranks Burma at 150 of 187 countries.®®

Moreover, the increasing militarization of Burma since 1962 has undermined women’s ability to participate in political,
economic and social life and therefore limited their access to positions of power.®® The number of women involved
in politics has always been extremely small, about 2% during the socialist regime from 1962 to 1988 and none in gov-
ernment high level positions during military rule from 1988 to 2011.7° Even in the democratic elections held in 1990,
women won only 3% of the 485 available seats.”

Currently, the situation for women is not much improved. As of February 2015, women accounted for only 4.8% of
combined seats in the upper and lower houses of the national legislature (the Amyotha Hluttaw and the Pyithu Hlut-
taw, respectively).” Furthermore, as of June 2014, women only made up 2.8% of seats at state and regional govern-
ment levels, 0% of administrators at township levels, and only 0.1% of village heads.” Moreover, only two out of 33
federal ministers are women.” In another troubling indication, few women are involved in current peace talks and
are primarily present only as observers.” As a result, the peace process avoids issues of concern to women who are
particularly affected by the conflicts.”

The law in Burma does not sufficiently promote and protect women'’s rights to substantive equality. Sources of law in
the current system are: the 2008 Constitution, customary law, statutory law, and English common law.”” Most of the
laws that relate specifically to women are outdated, such as the Penal Code of 1860, and many are disadvantageous
and discriminatory towards women.” Frequently, laws treat women as incapable of independent action and judgment
on issues that concern them.” One particularly troubling example of this attitude is the current slate of “Laws on the
Protection of Race and Religion” that will deeply entrench gender discrimination and will clearly violate CEDAW.®°
Finally, another obstacle is that women often lack knowledge about legal rights and lack confidence in the integrity of
the legal system.®

Over the past six decades, the military junta’s economic and social policies have had a particularly detrimental impact
on women.® The Government’s failure to provide adequate educational, health and social services placed heavy bur-



dens on women, particularly those living in rural and ethnic minority areas where women bear the burden of providing
for themselves and families.® Traditionally, the budgetary allocation for health and education ranged from 1.3% to 3%
of GDP compared with the 20% to 30% of GDP devoted to the male-dominated military.® This underinvestment di-
rectly impacted women resulting in, amongst other things, high maternal and infant mortality rates.® Overall poverty,
coupled with cultural, institutional and legal discrimination against women, has precluded women from active and
equal participation in society.

Since 2011, the Government has undertaken certain limited democratic reforms and professes a dedication to improv-
ing the status of women. However, the Government’s characterization of these reforms and laws needs to be carefully
considered. For example, in its 2015 report to the Committee, the Government asserted that “8 laws related to wom-
en’s rights have been amended or enacted.”® An examination of these laws reveals that only one specifically relates
to women;®’ the rest of the laws are general protections for certain categories of people in Burma, such as laborers.®
Therefore, these laws cannot rightly be described as fulfilling a CEDAW obligation to eliminate discrimination and
ensure equality for women in Burma. Furthermore, despite shows of progress, women continue to be marginalized
in society and largely excluded from politics and the peace process. It is clear, then, that women’s status will not im-
prove unless the Government fully and comprehensively addresses the structural, societal, cultural and legal causes
of deeply-rooted gender inequality in Burma.

One showcase Government effort to improve women’s status has been the development of a NSPAW, which has been
touted as a comprehensive plan to eliminate endemic inequality in Burma.® NSPAW, however, will not succeed un-
less its implementation comprehensively addresses the fundamental legal, social, political and economic barriers to
substantive equality, sets forth specific implementation mechanisms, and establishes adequate monitoring systems.
NSPAW as it currently stands fails to meet any of these standards of success. NSPAW’s shortcomings are discussed
further in the following section.
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3. Introduction to Myanmar’s National Strategic Plan for the Advancement of Women

On October 3, 2013, the Government unveiled NSPAW, proclaiming it a “comprehensive” ten-year plan embodying
its “commitment to promoting and protecting the human rights of women” in Burma." NSPAW was officially issued
through the Department of Social Welfare, a division of Burma’s Ministry of Social Welfare, Relief and Resettlement.?
Framed as “an ambitious yet achievable™ plan for progress towards women’s equality from 2013 to 2022 in 12 “Key
Priority Areas,” NSPAW’s stated objectives are to ensure that “[a]ll women in [Burma] are empowered and able to fully
enjoy their rights with the support of” the Government of Burma, and to enable the creation of “systems, structures
and practices . . . for the advancement of women, gender equality, and the realization of women’s rights.”

In structuring NSPAW as a framework for achieving these objectives, the Government cites both domestic and interna-
tional law as NSPAW’s primary foundations.® With respect to domestic law, NSPAW is intended to ensure that women
are able to “fully enjoy their rights in accordance with the features of the Constitution.”® In regards to international law,
NSPAW is based on the principles of CEDAW (which the Government ratified in 1997) and the 12 priority areas outlined
under the Beijing Platform for Action (adopted at the Fourth World Conference on Women in Beijing in 1995).” In fact,
NSPAW’s 12 Key Priority Areas closely track the 12 priority concerns of the Beijing Platform for Action, namely:

“The persistent and increasing burden of poverty on women™® (referred to in NSPAW as “Women and
Livelihoods™);

“Inequalities and inadequacies in and unequal access to education and training™ (referred to in NSPAW as
“Women, Education, and Training™);

“Inequalities and inadequacies in and unequal access to health care and related services™ (referred to in NSPAW
as “Women and Health™?);

“Violence against women™ (referred to in NSPAW as “Violence Against Women™s);

“The effects of armed or other kinds of conflict on women™® (referred to in NSPAW as “Women and
Emergencies™);

“Inequality in economic structures and policies, in all forms of productive activities and in access to resources™®
(referred to in NSPAW as “Women and the Economy™);

“Inequality between men and women in the sharing of power and decision making at all levels™ (referred to in
NSPAW as “Women and Decision-Making””);

“Insufficient mechanisms at all levels to promote the advancement of women™* (referred to in NSPAW as
“Institutional Mechanisms for the Advancement of Women™#);

“Lack of respect for and inadequate promotion and protection of the human rights of women™** (referred to in
NSPAW as “Women and Human Rights™);

“Stereotyping of women and inequality in women’s access to and participation in all communication systems,
especially in the media™® (referred to in NSPAW as “Women and the Media™);

“Gender inequalities in the management of natural resources and in the safeguarding of the environment™®
(referred to in NSPAW as “Women and the Environment™); and

“Persistent discrimination against and violation of the rights of the girl child™ (referred to in NSPAW as “The Girl
Child™?).



These three legal frameworks—the 2008 Constitution, CEDAW, and the Beijing Platform for Action—constitute NS-
PAW’s foundation.3

For each of NSPAW’s Key Priority Areas, four broad categories of action are outlined - “Research and Surveys,” includ-
ing thematic areas requiring fact-gathering and analysis; “Awareness Raising,” including issues and situations requiring
greater public awareness and sensitivity; “Implementation,” outlining actions and aims for implementation by gov-
ernment agencies; and “Budget and Policy Making,” outlining resource allocation goals and objectives. Importantly,
general references to implementation of Burma’s international obligations, particularly those under CEDAW, are men-
tioned throughout NSPAW.

As for implementation, NSPAW references the establishment of a NSPAW Management Committee under the guid-
ance of the Myanmar National Committee for Women’s Affairs (MNCWA). NSPAW also calls for the establishment
of sub-committees for each of the 12 Key Priority Areas comprised of relevant ministry representatives and related
stakeholders.® The NSPAW Management Committee is charged with developing a five-year “Operational Plan” to “co-
ordinate and prioritize implementation of strategic policies, plans and legislative reforms” developed by the working
groups for each of the respective Key Priority Areas, and to oversee governmental implementation at all levels, in-
cluding national, state and regional, and township.* Importantly, in its own words, NSPAW’s implementation involves,
“development of partnerships and coordinating mechanisms that are inclusive of a broad range of stakeholders” in-
cluding, among others, national and international NGOs and UN monitoring bodies.*

While NSPAW constitutes a welcome step towards implementing Burma’s obligations to eliminate discrimination
against women and ensure equality, NSPAW suffers from critical shortcomings related to its conceptualization, sub-
stantive content, and implementation plan. Specifically:

Flawed conceptual foundation: NSPAW’s legal foundation incorporates intrinsic, systemic barriers and shortcom-
ings preventing the realization of substantive gender equality in Burma, as required by international law. In par-
ticular, because it relies on the 2008 Constitution as one of its primary pillars, NSPAW legitimizes constitutional
provisions that explicitly legalize gender discrimination and preserves constitutionally-mandated military power
structures that preclude substantive equality. Additionally, NSPAW fails to adequately reflect the scope and nature
of Burma’s international commitments to eliminate gender discrimination and ensure equality, including those
under CEDAW.

Lack of practical, action-oriented provisions: NSPAW lacks articulation of precise and specific practical actions to
be undertaken by the Government to achieve both substantive gender equality and eliminate discrimination in law
and in effect. Containing lofty, aspirational language describing women’s rights and empowerment, NSPAW too
often lacks description of actual, meaningful steps (through law or other appropriate avenues) to be taken by the
Government. Furthermore, two years after the issuance of NSPAW, no implementation plans have been developed
or produced.

Absence of accountability through monitoring and evaluation: NSPAW contains virtually no specificity with regard
to measurable outputs and benchmarks for monitoring and evaluation of NSPAW implementation. Moreover, NS-
PAW does not clearly articulate the duties and obligations of any individuals or administrative bodies charged with
NSPAW implementation, nor does it contain any specific commitments to provide and allocate adequate funding
and resources, which are essential for proper monitoring and evaluation of NSPAW implementation.

Ultimately, the issuance of NSPAW invites assessments of the state of gender equality in Burma, the prospects for
NSPAW’s success in meeting its goals, and a comparison between NSPAW and Burma’s international legal obligations
under CEDAW.
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4. ANALYSIS AND RECOMMENDATIONS
4.1 ADOPTION OF A LEGAL DEFINITION OF DISCRIMINATION (ARTICLES 1, 2)

4.1.1 RELEVANT CEDAW GUIDANCE

A fundamental obligation of every State party under CEDAW is to ensure that the principle of equality between men
and women is clearly and affirmatively embodied in law, and to pursue, by all appropriate means and without delay,
the practical realization of that principle.” Under CEDAW, State parties must enact, at a minimum, formal legal frame-
works to ensure equality as a matter of law (de jure equality).? In addition, CEDAW requires State parties to ensure de
facto or substantive equality, by improving the actual position of women through concrete and effective laws, policies
and programs.? To achieve substantive equality, therefore, women must be “empowered by an enabling environment
to achieve equality of results.” In other words, women must actually experience equality and enjoy the same oppor-
tunities as men in all spheres, even if that requires non-identical treatment of men and women.®

To ensure substantive equality for women, CEDAW obligates State parties to eliminate all forms of discrimination
against women, which are “two different but equally important goals.” CEDAW recognizes the need to eliminate direct
discrimination as well as indirect discrimination. Legal tribunals, sanctions, and remedies must protect women from
both types of discrimination, whether arising from law, policies, procedures, or practice and whether resulting from
public or private actors.”

A critical first step towards achieving these goals is the adoption of a legal definition of discrimination against women,
in conformity with CEDAW, within a State party’s national constitution or other appropriate legislation.® CEDAW explic-
itly incorporates the notion of substantive equality by defining discrimination as “any distinction, exclusion or restric-
tion made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or
exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and
fundamental freedoms in the political, economic, social, cultural, civil or any other field.” States parties are under an
obligation to eliminate discrimination as defined by CEDAW.

The lack of a legal definition of discrimination against women in domestic law, including one that incorporates sub-
stantive equality, hinders the formulation, interpretation, and dissemination of laws and policies impacting the rights
of women. This leaves the government, civil society actors, and international monitors without a critical benchmark for
assessing progress on the elimination of discrimination against women. Moreover, without such a definition, victims
of discrimination are left without fundamental guidance on how to engage the legal system, restricting their ability to
access justice and leaving perpetrators of discrimination against women unaccountable for their actions.

4.1.2 BURMA SPECIFIC CONTEXT

Burma has not adopted a legal definition of discrimination against women in conformity with CEDAW within the 2008
Constitution, legislation, or other domestic legal framework. Certain articles of the 2008 Constitution mention the
notion of equal rights for women and non-discrimination.” However, even when considered together, these dispa-
rate provisions do not constitute a comprehensive definition of discrimination against women. The provisions do not
encompass substantive equality or articulate a prohibition of discrimination against women in law and in effect, as
required of all States parties under CEDAW.

The absence of a comprehensive CEDAW-conforming definition of discrimination against women is not the only crit-
ical shortcoming of the 2008 Constitution. In fact, the 2008 Constitution contains affirmative provisions that clearly
constitute direct and indirect discrimination against women. For instance, Article 352 of the Constitution states that
notwithstanding a prohibition against sex-based discrimination “in appointing or assigning duties to civil service per-
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sonnel,” “nothing in this Section shall prevent appointment of men to the positions that are suitable for men only.™
This explicitly and formally legalizes discrimination against women and perpetuates negative and limiting stereotypes
about women. The Government attempted to legitimize this discrimination in the Combined Fourth and Fifth Periodic
Reports to the CEDAW Committee, stating that “some placements are to positions that are suitable for men only in
accordance with the situation of natural work-places (for example, in mining and petroleum), and women, therefore,
cannot be appointed to those positions.” This statement fully displays the deeply-rooted discrimination and patriar-
chy that influences and governs policy-making and law in Burma.

Meanwhile, other constitutional provisions indirectly discriminate against women, thereby reinforcing gender inequal-
ity. Articles 109, 141 and 161 each mandate a specific quota of representatives directly appointed by Burma’s Defense
Services.® As described above in the “Background on Burma™ section, women have only recently been allowed to serve
actively in the military." After intense criticism, the military finally appointed two women as part of its constitutional-
ly-mandated legislative quotas in January 2014, giving women a mere .01% of the overall military appointed seats.”
The mandated quota for members of the military clearly violates the prohibition on indirect discrimination, or discrim-
ination in effect. It should also be noted that these military quotas not only limit women’s political participation,™ they
also make amending the 2008 Constitution to include issues affecting women harder, since amendments require more
than 75% approval.”

The absence of adequate definitional language was raised in the Concluding Observations of the Committee follow-
ing its review of Burma in 2008. Specifically, the Committee expressed concern that the 2008 Constitution did not
“include an effective constitutional guarantee of substantive equality” and that the 2008 Constitution’s definition of
discrimination was therefore not in accordance with CEDAW, and rejected the Government’s assertion that such a
definition was not needed.® Accordingly, the Committee called on Burma to consider including a strong substantive
equality guarantee in the 2008 Constitution and amending existing definitions of discrimination to encompass both di-
rect and indirect discrimination against women, as well as discrimination in the public and private spheres.” The 2008
Constitution has not been amended since that review and thus, the Committee’s concerns have not been addressed.

4.1.3 ANALYSIS OF NSPAW

While NSPAW describes in several places the Government’s intent to “review, development, and application of laws,
policies, and procedures...in accordance with CEDAW,” the document contains no discussion of adopting a legal defi-
nition of discrimination against women in conformance with CEDAW, through either constitutional or legislative re-
form.?° Indeed, NSPAW contains no direct discussion of constitutional or legislative provisions regarding definitions
of gender discrimination, nor does it call for the removal of clearly discriminatory language in the 2008 Constitution.
Without a definition of discrimination against women that specifically addresses both discrimination in law and dis-
crimination in effect, Burma’s obligations to ensure both legal and substantive equality between men and women, as
required under CEDAW, remain unmet. Most importantly, as explicitly requested by the Committee, the Government
must ensure that any legal definition of discrimination against women includes the notion of substantive equality, in
furtherance of its CEDAW obligation to improve the actual position of women.”

The Government’s 2015 periodic report to the CEDAW Committee also fails in this regard. Specifically, in the peri-
odic report, the Government states that the 2008 Constitution is “the foundation of all existing laws, and includes
a description of the principles of the constitution of a sovereign nation, civil rights and responsibilities,” specifically
referring to gender-related language in Articles 348, 350, 351, 352, and 368.> However, for the reasons described
above, these disparate provisions do not constitute a comprehensive definition of discrimination against women in
accordance with Burma’s CEDAW obligations. Moreover, while the periodic report references a commitment towards
“enacting a separate law and rules related to the law in order to ensure women’s rights, equal opportunities for wom-



en, and non-discrimination,” there is no indication that such laws will include a definition of discrimination against
women in accordance with Burma’s obligations under CEDAW.*

To conform to CEDAW, the Government needs to adopt a legal definition of discrimination as required by CEDAW.
Moreover, as evidenced by the clear examples of discrimination in law under Article 352 and discrimination in effect
through Articles 109, 141 and 161, the Government will also need to repeal or revise discriminatory constitutional pro-
visions to ensure that the 2008 Constitution adheres to CEDAW in both letter and spirit.

4.1.4 RECOMMENDATIONS

The Government must immediately adopt a legal definition of discrimination against women that is in conformance
with CEDAW, either in the form of an amended constitutional provision or enacted through anti-discrimination
legislation.

The Government must repeal or amend specific provisions of the 2008 Constitution that affirmatively embody le-
galized discrimination against women as a matter of law, including Article 352, and revise constitutional provisions
constituting discrimination in effect, including Articles 109 and 141.

The Government must ensure that any definition of discrimination in existing laws, including the 2008 Constitution
and any existing legislation, reflects the notion of substantive equality by encompassing both discrimination as a
matter of law and discrimination in effect, as well as discrimination in the public and private spheres.
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4.2 ACCESS TO JUSTICE (ARTICLES 2, 15, GENERAL RECOMMENDATIONS 28, 33)

4.2.1 RELEVANT CEDAW GUIDANCE

The ability of women to access justice is essential to a States party’s implementation of CEDAW obligations, including
the fundamental obligation to “pursue by all appropriate means and without delay a policy of eliminating discrimi-
nation against women.” Indeed, CEDAW'’s guarantees of women’s fundamental rights are meaningless unless those
rights can be asserted through independent, impartial, and effective systems of justice. Critically, such systems must
enforce prohibitions against gender-based discrimination, provide redress, reparation, and compensation for women
who experience gender-based discrimination, and hold perpetrators of gender-based discrimination accountable for
their actions.? Access to justice is therefore fundamental to the rule of law and a critical means for women to assert
their rights under CEDAW.3

While the concept of access to justice encompasses a wide range of important issues,* this report highlights certain
issues below that are of particular importance to NSPAW and Burma’s CEDAW obligations. Specifically, this section
addresses: (1) access to justice generally; (2) national human rights institutions and bodies; (3) informal justice mech-
anisms; (4) CEDAW'’s Optional Protocol; and (5) impact on women.

Access to justice issues are particularly important for women who have experienced gender-based violence, including
sexual violence during or after armed conflict. Under CEDAW, issues of violence against women, including in conflict
and post-conflict, require specialized analysis and governmental measures in conformance with CEDAW, and are ad-
dressed separately under the sections of this report addressing conflict and violence against women.

Access to Justice Generally

Specific obligations of States parties concerning access to justice are mentioned throughout the text of CEDAW, par-
ticularly Articles 2 and 15. Article 2 requires States parties “to adopt appropriate legislative and other measures...
prohibiting all discrimination against women,” “to establish legal protection of the rights of women on an equal basis
with men,” and “to ensure through competent national tribunals and other public institutions the effective protection
of women against any act of discrimination.” Critically, Article 2 is interpreted to mean that States parties must ensure
the effective legal enforcement of women’s entitlement to enjoy rights on an equal basis with men and the availability
of legal remedies for women who experience gender-based discrimination.® Meanwhile, under Article 15, States par-
ties “shall accord to women equality with men before the law and “in civil matters, a legal capacity identical to that
of men and the same opportunities to exercise that capacity.” This means, at a minimum, non-biased and non-dis-
criminatory administration of justice and the actual, practical capacity of women to access courts and tribunals on an
equal basis with men.? Thus, Article 15 acknowledges not only obstacles faced by women in accessing justice imposed
by law, but also the impact of gender discrimination on access to justice by women in effect. As a matter of substan-
tive equality, the obligations of States parties under CEDAW therefore require implementation of access to justice in a
manner that improves the actual ability of women to access justice in a manner that demonstrates equality of results.?

In July 2015, the Committee issued General Recommendation 33 on Women’s Access to Justice, which provides au-
thoritative and detailed guidance to States parties on their obligations to ensure that women have access to justice.”
The Committee identifies six “interrelated and essential components” necessary to ensure access to justice: (1) justi-
ciability; (2) availability; (3) accessibility; (4) good-quality; (5) accountability of justice systems; and (6) the provision
of remedies for victims.” Taken together, these six components highlight the need for State parties to ensure its justice
systems adhere to international standards of competence, efficiency, independence and impartiality.™

A key element of women’s access to justice is having a non-discriminatory framework of legal protection. In this light,
the Committee has found that “constitutional provisions, law, regulations, procedures, customs and practices that are
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based on traditional gender-stereotypes and norms and are...discriminatory and deny women full enjoyment of their
rights under the Convention.” Accordingly, the Committee recommends that States parties take steps to “abolish any
existing laws, procedures, regulations, jurisprudence, customs and practices that directly or indirectly discriminate
against women especially in their access to justice, and to abolish discriminatory barriers to access to justice™ and
“ensure that rights and correlative legal projections are recognized and incorporated in the law.” In General Recom-
mendation 33, the Committee makes recommendations for State party action in five areas of law: (1) constitutional; (2)
civil; (3) family; (4) criminal; and (5) administrative, social and labour, and provides detailed guidance on commonly
discriminatory elements of these areas of law.™

Additionally, the Committee identifies the importance of women’s legal awareness and education: “women who are
unaware of their human rights are unable to make claims for their fulfillment.” Accordingly, States parties must pro-
vide women access to education and information about their rights and remedies through targeted outreach activities
and other information and awareness-raising campaigns.™

Women also face discrimination in the administration of justice. States parties therefore must guarantee an indepen-
dent, impartial, effective judiciary that is free from political influence, interference, and corruption, as well as from
prejudices or stereotypical notions of women.™ States must also take steps to address the capacity (or lack thereof) of
judicial or quasi-judicial institutions to address violations of women'’s rights*® and to “incorporate a gender perspec-
tive into all aspects of the justice systems.” In do so, States parties must “take steps, including temporary special
measures, to ensure that women are equally represented in the judiciary” as well as in other justice-based professions
such as lawyers, law enforcement officers and justice system administrators.*

In order for women to access justice, they must have effective legal counsel and aid, including “free or low-cost legal
aid, advice and representation in judicial and quasi-judicial processes in all fields of law.”? The Committee has noted
that the time and money needed to access judicial bodies, the complexity of proceedings and the lack of access to
quality, gender-neutral legal advice all prohibit women’s equal access to justice.?* To address this, the Committee has
recommended that States parties set up sustainable and responsive legal aid institutions in addition to requiring gen-
der-sensitive legal services providers.?

National Human Rights Institutions and Bodies

In addition to competent legal tribunals and other public institutions, States parties implementing their obligations to
ensure access to justice under CEDAW may also create independent national human rights institutions (“NHRIs™) with
a mandate to promote and protect the rights guaranteed under CEDAW.? To fulfill a common objective of protecting,
promoting and fulfilling the human rights of women and girls, “close cooperation” between NHRIs and the Committee
is “critical.” Importantly, the Committee has emphasized that NHRIs must be established in compliance with the
“Paris Principles™® on the status of national institutions for the promotion and protection of human rights, which seek
to guarantee the political and operational independence of NHRIs from domestic governments.” In particular, the
Paris Principles require that NHRIs have adequate funding to provide for their own staff and premises, such that they
can maintain independence from the domestic government and not be subject to financial control that might affect
that independence.?® Moreover, the Paris Principles require mandates of NHRI members to be established through an
official government act specifying their tenure, providing a foundational stability for NHRI mandates “without which
there can be no real independence.”™

Moreover, the Committee also expects NHRIs to ensure that their work is fundamentally based on the principles of
formal and substantive equality between women and men, with attention to addressing gender discrimination both
in law and in effect.® This includes consideration of individual complaints, preparation of recommendations on laws
and policies, and human rights education programs. At a minimum, this means that women must enjoy easy access
to all NHRI services for the protection of their rights and that the composition of NHRI members and staff is gender
balanced at all levels.?



Informal Justice and Customary Law

With regard to legal enforcement and protection of gender equality rights under CEDAW, the Committee has expressed
concern over the impact of “traditional, customary, tribal or religious” laws and practices, which can often in and of
themselves constitute gender discrimination, including for rural women.3* In particular, the Committee has highlight-
ed that customary systems of law regulating marriage and family relations issues can result in “deep and persistent
discrimination against women on issues such as child custody, division of property acquired during the marriage and
succession”s—all of which are inconsistent with States parties’ obligations under CEDAW.#* In addition, with regard to
accessing legal remedies, the Committee expressed concern over legal systems in which women married under cus-
tomary rules do not have access to civil courts to defend their rights.?” Further, the Committee has expressed concern
in circumstances where customary laws lead to non-conformity with CEDAW obligations on issues of polygamy, legal
effects of marriage, minimum age for marriage, and consequences of dissolution of marriage, including child custody
and inheritance rights.s®

Under Article 2(c) of CEDAW, States parties are obligated to eliminate gender discrimination through, among other
things, “competent national tribunals and other public institutions.”® This means that States parties “must ensure that
courts are bound to apply the principle of equality as embodied in [CEDAW] and to interpret the law, to the maximum
extent possible, in line with the obligations of States parties under [CEDAW].”4° However, where customary laws and
policies are inconsistent with CEDAW obligations, making it impossible for courts to interpret domestic laws in line
with CEDAW, States parties have an obligation to ensure that such laws and policies are revised or reformed in com-
pliance with CEDAW guarantees.”' In the words of the Committee, domestic laws—including traditional, customary,
tribal or religious laws—“may never be used as justification for failures by States parties to carry out their international
obligations,” including obligations under CEDAW.**

CEDAW'’s Optional Protocol

In addition to CEDAW itself, States parties should also ratify the Optional Protocol to CEDAW, which recognizes the
competence of the Committee to receive and consider complaints from individuals or groups, thereby creating an
additional channel of access to justice for women who are victims of discrimination.* Specifically, the Optional Proto-
col includes a communications procedure allowing women, as individuals or in groups, to submit claims of violations
of rights protected under CEDAW if domestic remedies have been exhausted, among other criteria.* By providing an
international mechanism for women to bring claims of rights violations, the Optional Protocol operates as a channel
to address grievances of women where, due to domestic circumstances, such a channel might not exist. At the same
time, the Optional Protocol creates “an incentive for governments to take a fresh look at the means currently available
to women at the domestic level to enforce their rights.”#

Impact on Women

Importantly, underlying all of these requirements is the need to address deep-seeded stereotypes about women, their
roles, credibility, arguments, testimonies, and overall place seeking justice. Judges “adopt rigid standards about what
they consider to be appropriate behavior for women and penalize those who do not conform to these stereotypes.”®
Such stereotyping can “cause judges to misinterpret or misapply laws.” Elsewhere, these stereotypes directly dis-
criminate against women’s access to justice “by criminalizing behaviors that can only be performed by women such
as abortion.”® “Women should be able to rely on a justice system free from myths and stereotypes, and on a judiciary
whose impartiality is not compromised by these biased assumptions. Eliminating judicial stereotypes in the justice
system is a crucial step in ensuring equality and justice for victims and survivors.”® Accordingly, the Committee has
called on States parties to guarantee a gender-sensitive approach to women’s stigmatization in the judicial process,
including by reviewing rules of procedure and evidence, abolishing discriminatory criminalization, provide redress for
crimes that disproportionally affect women, reject amnesties for human rights violations and create women-specific
funds to ensure women receive adequate reparation.*
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4.2.2 BURMA SPECIFIC CONTEXT

Access to Justice Generally

Since 1962, successive military juntas in Burma have used the rule of law as a tool of subjugation and social control.
Laws were used to repress, rather than protect the people of Burma.® In Burma, there was an “un-rule of law.”®* In
addition, the mechanisms for protecting and enforcing the law—judges, courts, law schools, and professional associ-
ations—were co-opted and manipulated by the military to serve its purposes.® As a result, “the legal system suffers
from high levels of corruption, cronyism and public distrust.” In fact, the World Justice Project’s 2014 Rule of Law
Index, ranks Burma 89th out of 99 countries.5

Significant obstacles to the fair administration of justice continue despite the transition in 2011 to a nominally civilian
government.®® Continued fundamental deficiencies in substantive law, the legal profession, and the judiciary hinder
the growth of rule of law indicators.5” One major hindrance is the 2008 Constitution which formally entrenches the
military’s influence over the rule of law in Burma and establishes the military’s complete independence over its own
affairs.*® As a result, access to justice remains elusive for the people of Burma.®

“When civil activists were asked where they
themselves would go if rights were being infringed,
they typically identified institutions such as
churches, industrial tribunals and local government

offices. . .
The World Justice Project’s 2014

Rule of Law Index ranks Burma
89th out of 99 countries.
Judges were considered
corrupt and too close to the executive, and the
judicial process in general was seen as expensive

and daunting.”

- Int'l Bar Association’s Human Rights Institute,
The Rule of Law in Myanmar, p. 29.

Legal Protection and Legal Awareness

A key weakness in the legal system is its outdated and repressive laws which successive military juntas have used as a
tool to deny civil and political rights.®® In fact, over 400 of the existing 800 laws were passed prior to 1948. Repressive
legal edicts and statutes still exist, such as the State Secrets Act of 1923 and the Emergency Provisions Act of 1950.%
Amendments to certain restrictive laws, such as the Peaceful Procession and Assembly Law, have failed to address
their shortcomings and the laws continue to be used to justify repression.® Therefore, the legal justifications for re-
pression still exist and any increase in political and civil freedoms have been solely at the discretion of the Government.



Legal awareness and knowledge of rights amongst the populace is low, which impedes utilization of the formal justice
system.® A comprehensive 2014 survey demonstrated that people in Burma have very little knowledge of the current
structure and functions of the executive, legislature, and especially the judiciary.® The situation is exacerbated by the
Government’s practice of drafting laws in secret, with limited public involvement.®®

® VERY HIGH INTEGRITY -

® LOW INTEGRITY
® VERY LOW INTEGRITY
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institutions related N
to justice rank last .
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international organizations
township administrator
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president

- The Asia Foundation,
Myanmar 2014:

Civic Knowledge and
Values in a Changing
Society, p. 91.
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major barriers

According to one lawyer’s association, a defendant
ordinarily had to pay a bribe of 100,000 kyat (about
£110) just to get bail. Another group complained that
Jjudges were easily intimidated. Township Court judges
were often very young, because the minimum age for

appointment had recently been reduced to 25, and

- Int'l Bar Assoc.'s Human Rights Inst.,
The Rule of Law in Myanmar, p. 58

“They considered s

and frequently identified alternative avenues of redress.”

- Int'l Bar Assoc.'s Human Rights Inst.,
The Rule of Law in Myanmar, p. 58

Approximately 1000 judges around the country handle
300,000 cases each year.

300 cases
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- UNDP, Fact
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. Law and Access
1judge to Justice, p. 2
Only judges that were
are eligible for

the highest positions in the
judiciary and major reforms to the
judiciary are necessary in order to
be able to instill the rule of law.

Decades of authoritarian rule and executive interference
in the judicial sector have led to the judiciary acting as
an enforcer for military and political actors rather than

an independent arbitrator of disputes.

- U.S. Inst. of Peace, Burma/Myanmar Rule of Law trip
Report, p. 23



Administration of Justice

One major stumbling block to establishing the rule of law in Burma is the significant shortcomings of Burma’s judicia-
ry.¢” In the words of one UN expert, Burma “lacks an independent, impartial and effective judiciary,” which is “neces-
sary to uphold the rule of law, ensure checks and balances on the executive and the legislative, and safeguard human
rights and fundamental freedoms.”®® Decades of authoritarian rule and executive interference in the judicial sector
have led to the judiciary acting as an enforcer for military and political actors rather than an independent arbiter of
disputes.® As one scholar asserts, “successive military rules have made the courts into a reliable instrument for au-
thoritarian control.”” In order for courts to effectively uphold the rule of law, they must have the capacity to scrutinize
intrusive action by the State and oppressive behavior by private groups and individuals. This requires a judiciary “that
feels confident about asserting its independence from governmental pressure and popular prejudice”—which simply
does not exist in Burma.”

The subordinate position of the judiciary is formalized by the 2008 Constitution, which allows the executive branch
control of the judiciary by granting the President a powerful role in the appointment and removal of judges. This
structure “ensures that the members of the judiciary are reliant on the military for their appointments, given that the
President himself is chosen by a military dominated parliament.””

Not surprisingly, the people of Burma have little to no faith in the independence of the judiciary. As international mon-
itors have observed, Burma’s judiciary is seen as “inactive and subordinate to the military,” with “allegations of judicial
corruption, inefficiency, and susceptibility to executive influence [that are] so widespread that they cannot be sensibly
discounted.”” In fact, it has been found that “depending on the nature of the case, judges render decisions based on
orders coming from government and military officials, in particular local and regional authorities.”

In addition, the judicial process in general is seen as expensive and daunting, making the cost of utilizing the formal
justice system prohibitive.” Most lawyers believe that they cannot win a case without a bribe.” All these factors are
exacerbated by the fact that judges in Burma are over-worked and under paid”” (around 1000 judges handle 300,000
cases annually).” This in turn makes them more susceptible to corruption.”

Another major issue largely overlooked in much of the discourse regarding access to justice is judicial vetting.?® The
judiciary has not been vetted since the transition to quasi-civilian government and the 2008 Constitution requires a
minimum tenure of judicial experience for appointment to certain courts.?’ Accordingly, the judges in these seats must
have been on the bench since prior to the start of democratic transition.® Many of these judges were complicit or ac-
tively involved in the sham arrests and baseless warrants and prosecutions of countless political prisoners. Thus, only
judges that were on the bench during the junta’s authoritarian rule are eligible for the highest positions in the judiciary
and major reforms to the judiciary are necessary in order to be able to instill the rule of law in Burma.

Legal Aid and Counsel

The legal profession has been repressed and weakened by successive military regimes in retaliation for the active
role lawyers played during times of protest.® In addition, legal education, the foundation of the legal profession, has
been systematically demolished over the past three decades by the military junta.® Between 1962 and 1999, the Gov-
ernment periodically closed down universities, including law schools,® as a way to control the populace and silence
dissent.® This deficiency in legal education, combined with the “denial of training, work experience and exposure to
international legal practice” has resulted in a situation where lawyers are “not well equipped to carry out their roles.”™’
Politically active lawyers have been targeted for prosecution under repressive state laws and subject to disciplinary
proceedings.® This harassment, as well as restrictions on freedom of association and expression, continues despite a
transition to civilian rule.®® Without an active, free and vibrant legal profession, access to justice will remain unavailable
to the people of Burma.
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In addition, legal education, the foundation of the legal
profession, has been systematically demolished over the
past three decades by the military junta. Between 1962
and 1999, the Government periodically closed down
universities, including law schools, as a way to control
the populace and silence dissent. This deficiency in legal
education, combined with the “denial of training, work
experience and exposure to international legal practice”

has resulted in a situation where

there is no state sponsored legal
aid apart from legal representation
made available to criminal

defendants in cases punishable Politically active lawyers have been targeted for

with the death penalty prosecution under repressive state laws and subject to

disciplinary proceedings. This harassment, as well as
restrictions on freedom of association and expression,
continues despite a transition to civilian rule.

National Human Rights Institutions and Bodies

The Government claims that certain domestic institutions protect and promote women’s rights, including the right
to access justice as guaranteed by international law. Specifically, the Government has cited the Myanmar National
Human Rights Commission (“MNHRC”) and its Women and Child Sub-Committee (“WCRC”) as well as the Myanmar
National Committee for Women’s Affairs (“MNCWA”) and the Myanmar Women’s Affairs Federation (“"MWAF”) as avail-
able channels to “receive and address complaints related to the violation of women’s rights.”®® Disturbingly, these
organizations neither have the ability to provide effective and adequate remedy for violations nor conform to interna-
tional best practices, codified in the Paris Principles, on the structure and operation of human rights institutions as a
means of access to justice.

The MNHRC was established in 2011 by a Presidential Decree to safeguard rights in accordance with the 2008 Con-
stitution.® The establishment of the MNHRC was met with skepticism due to its executive (as opposed to legislative)
mandate, lack of independence, unwillingness to investigate all abuses and limited powers of resolution.®* Another
major concern was that limiting the MNHRC’s mandate to rights under the 2008 Constitution was problematic due
to the Constitution’s intrinsic deficiencies, such as explicitly enshrined gender-based discrimination and amnesty for
military actors from prosecution and punishment for violations of human rights. In fact, complaints to the MNHRC



actually dropped from 2866 in 2012% to 1990 in 2013,%* an indication of decreasing confidence in its effectiveness.

To respond to these criticisms, a new enabling law for the MNHRC was passed by Parliament in March of 2014.% Civil
society organizations were given limited opportunity to comment on the draft legislation.®® Unfortunately, the new
enabling law, while an improvement, fails to provide an adequate legal mandate for the MNHRC in accordance with
international principles.” Moreover, President Thein Sein reconstituted a new MNHRC in September 2014 without
input from civil society organizations.®®

The new enabling legislation does not resolve serious concerns regarding the MNHRC’s independence from govern-
ment interference. The MNHRC consists of former Government officials, military regime ambassadors, and retired
civil servants with reportedly little to no prior knowledge of human rights.® Specifically, Chairman U Win Min and
Vice-Chairman Kyaw Tint Swe held prominent positions in the former military regime which required them to con-
sistently and routinely deny the existence of any human rights violations in Burma, including violations of women’s
rights under CEDAW.™° These types of appointees can hardly be counted upon to objectively investigate human rights
abuses at the hands of the Government or the military.

Perhaps the unbalanced composition of MNHRC membership is inevitable since the selection board is overwhelmingly
populated by Government appointees. The two civil society representatives on the selection board must be from “of-
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ficially registered” organizations, which poses undue limitations and prevents meaningful input from a broad range of
civil society actors.™ The procedures for selection are not transparent, since they are set entirely at the discretion of
the selection board.” Furthermore, while the law provides, in vague terms, for pluralism regarding membership of the
MNHRC itself the law is silent with respect to pluralism of staff members.'*

Effectiveness is also an issue since the new law does not allow the MNHRC to provide adequate remedy for violations.
The MNHRC can only report, refer and recommend responses for each violation. The MNHRC’s power to request
materials is also limited to items that do not interfere with national security which is a vague and exceptionally broad
exclusion.” Finally, the MNHRC still appears to be limiting its mandate only to complaints from citizens and com-
plaints regarding the infringement of rights under the 2008 Constitution, rather than on the broader mandate outlined
in the enabling legislation itself."*

Another major concern is that the MNHRC does not ensure confidentiality of complaints and has complete discretion
regarding disclosure of information which could have a chilling effect on the filing of grievances.” This is a very real
concern since the Government has been known to retaliate against those who file grievances with the MNHRC. In par-
ticular, the case of Shayam Brang Shawng demonstrates that complaints to the MNHRC of human rights abuses at the
hands of the military will be punished with swift and forceful prosecution.™®

These shortcomings are particularly detrimental to women. There are only two female members of the MNHRC and
only one member of the selection board is intended to represent the interests of women (and this is the MWAF, a
GONGO not an impartial civil society organization).”® The failure to ensure confidentiality is also troubling since, for
example, women who are victims of sexual violence are unlikely to come forward without guarantees of confidentiality.
Women are also negatively affected by limiting the scope of complaints to only those rights under the 2008 Constitu-
tion rather than the broader human rights mandate required by the enabling law, which would include infringement
of rights under CEDAW.

In addition to the MNHRC, the Government has also made reference to the MNCWA, formed in 1996 “to carry out mea-
sures for the development of Myanmar women,” and the MWAF, formed in 2003 “for the development and protection
of women,” as venues to remedy violations of women’s rights.” These organizations are affiliated with the Government
so cannot be counted upon for independence or objectivity. Further, they have no actual ability to remedy or resolve
allegations of violations of women'’s rights. Therefore, they are inadequate to provide effective legal enforcement of
women’s entitlement to enjoy rights on an equal basis with men and access to legal remedies for women who expe-
rience gender-based discrimination.™

In the 2008 Concluding Observations, the Committee urged the Government “to strengthen its legal complaints sys-
tem to ensure that women, especially women of ethnic groups, have effective access to justice.”™ With regard to the
MNHRC, the Committee “encouraged [the Government] to accelerate the process of establishing a national human
rights institution in accordance with the Paris Principles,” specifically calling on Burma to “ensure that this institution
will be provided with a broad mandate in respect of human rights, as well as sufficient human, financial and technical
resources for its effective functioning, and that its composition and activities will be gender-sensitive and fully ad-
dress the issue of women’s human rights.” Meanwhile, in reference to other bodies, the Committee indicated that it
was “concerned that [the Government] does not have a more comprehensive and effective legal system for receiving
complaints, especially from women of ethnic groups” and urged Burma “to strengthen its legal complaints system to
ensure that women, especially women of ethnic groups, have effective access to justice.”™

As the above analysis demonstrates, the Committee’s recommendations have not been realized, despite the transition
to a quasi-civilian government. Women still face serious obstacles to accessing justice in Burma. For example, despite
the Government’s changes to the MNHRC, it is not a viable option for redress and has not improved substantially
women'’s access to justice.



interpretation of customary laws is
at the discretion of almost
exclusively male village elders

Informal Justice and Customary Law

Another obstacle to access to justice for women in Burma is the widespread use of informal justice mechanisms based
on customary laws, including laws drawn from traditional social and religious practices, to resolve disputes concerning
the rights of women." This is particularly problematic for women living in rural areas and/or within ethnic minority
communities. Customary law is recognized by Burma’s courts and is typically applied in family disputes impacting the
rights of women, including cases of divorce, property succession, and adoption.” However, these customary laws are
not codified, leaving interpretation to the discretion of village elders, who almost exclusively are male."” Unfortunate-
ly, Burma’s relevant customary laws view women differently from men, largely confining them to roles defined under
traditional social norms and values as primarily homemakers, wives, and child-bearers.”™ Moreover, under Burma’s
customary laws, the right of women to seek divorce is limited compared to men. Specifically, women are typically re-
quired to prove that their physical safety is in immediate danger or that the marriage has already terminated in order to
substantiate a claim for child support or alimony." Additionally, due to the social stigma surrounding divorce, women
are encouraged to stay married to their husbands, even in the face of abuse.

In the 2008 Concluding Observations, the CEDAW Committee urged Burma to “harmonize its civil, religious and cus-
tomary law” in conformance with CEDAW and to complete “law reform in the area of marriage and family relations in
order to bring its legislative framework into compliance” with CEDAW.™

CEDAW’s Optional Protocol

The Government has neither signed nor ratified the Optional Protocol to CEDAW. In the Concluding Observations fol-
lowing its review of Burma’s CEDAW implementation in 2008, the Committee called upon Burma to sign and ratify the
Optional Protocol to CEDAW.

Impact on Women

Women are disproportionately affected by the access to justice challenges outlined above. For example, prohibitive
legal costs and processes are especially harmful to women who often are unable to take the time necessary to pursue
legal action since they are the primary caretakers of children and must contribute economically to the household.™
Colonial-era laws, such as the Penal Code of 1860, remain in effect and they reflect and perpetuate outdated gender
assumptions such that women are not adequately protected by law.™ Moreover, a gender perspective and sensitivity
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to gender issues is completely absent in the drafting of laws, law enforcement practices and the administration of
justice.” To date there is neither a violence against women law nor an effective means to report sexual violence.” In
an indication of deeply-rooted gender roles and patriarchy, resistance to gender issues comes from both male and
female legal practitioners.™ Women who have been subjected to discrimination and violence often have little faith in
the formal legal system and fear that nothing will be done if they bring complaints about violations.™”

The Committee highlighted some of the challenges that impact women’s access to justice in its 2008 Concluding Ob-
servations. The Committee expressed concern over “inadequate knowledge of the rights of women under [CEDAW],
its concept of substantive gender equality and the [Committee’s] general recommendations . . . among the judiciary at
all levels, as indicated by the absence of information on any court decisions that refer to [CEDAW].” *® Accordingly, it
requested that the Government “ensure that judges at all levels be adequately trained in human rights and the provi-
sions of [CEDAW], and that women have access to the courts on equal terms with men.”?® The Committee also called
on the Government to “remove any impediments faced by women in gaining access to justice” and for implementation
of training for the judiciary, among others, to ensure appropriate sensitization to gender inequality.’°

The Committee’s calls have not been addressed, despite the transition to a quasi-civilian government. Few of the re-
forms instituted since 2011 address women’s issues or women’s difficulty in accessing justice in Burma. For example,
in its 2015 report to the Committee, the Government asserted that “(8) laws related to women’s rights have been
amended or enacted.”" An examination reveals that only one of these laws specifically relates to women;™s* the rest
of the laws are general protections for certain categories of people in Burma, such as laborers.’s

4.2.3 ANALYSIS OF NSPAW

Access to Justice Generally

NSPAW addresses themes of access to justice in the section “Women and Human Rights,” which includes an overall
objective “to ensure the protection, promotion and fulfillment of women’s and girls’ economic, social, cultural, civil
and political rights.”*** Despite aspirational indications concerning implementation, including pledges to “[e]ffectively
implement CEDAW and related international conventions,”® and “[ijmplement efficient mechanisms to ensure rights
of women are fulfilled™® at all levels of government, NSPAW lacks definitive or sufficiently detailed strategic features,
including specific strategic objectives, planning and implementation frameworks, or benchmarks for monitoring or
evaluation. Moreover, NSPAW contains no direct indication of whether or how the Government will address the signif-
icant access to justice challenges outlined above. This is of concern because in order to fulfill Burma’s CEDAW obliga-
tions to ensure access to justice, the Government will need to make significant improvements to laws, the judiciary,
and the legal profession far beyond anything that have been attempted or achieved to date.

Furthermore, the Government’s 2015 periodic report to the CEDAW Committee also includes welcome aspirational
commitments to improvement of access to justice by women, including certain proposals concerning law, policy,
and public awareness in areas such as violence against women, including domestic violence, as well as trafficking in
women and girls.®” Nonetheless, the deficiencies in NSPAW concerning access to justice described above also apply
to the Government’s 2015 periodic report to the CEDAW Committee. Specifically, there contains no explicit mention
of problems related to the lack of an independent, impartial and effective judiciary that is free of undue executive and
military influence, nor does it discuss constitutional reforms to either limit executive judicial appointment powers or
lessen military influence on the judiciary.



National Human Rights Institutions and Bodies

While NSPAW commits to conducting research and surveys in connection with “Representation of women in Human
Rights Bodies/Committees™® and ensuring that “Human Rights Bodies/Committees systematically acknowledge and
address rights-related needs and aspirations of women,”* it contains no direct reference to the MNHRC. While the
suggestion of addressing underrepresentation of women in human rights mechanisms such as the MNHRC are wel-
come, NSPAW does not appear to address any of the inherent flaws of the MNHRC impacting justice for women who
suffer violations of rights guaranteed under CEDAW, including the lack of civil society engagement and public con-
sultation surrounding its mandate and operations, the lack of adequate safeguards to protect individual women who
might be reasonably deterred from engaging the complaints process, and most importantly, the lack of any authority
within the MNHRC to provide any kind of remedy or compensation.

Moreover, while NSPAW identifies the MNCWA and describes its work in broad terms, there is no indication that any
type of legal complaint mechanism exists, under MNCWA or under the MWAF or the WCRC, to ensure the effective
legal enforcement of women'’s entitlement to enjoy rights on an equal basis with men and access to legal remedies for
women who experience gender-based discrimination.

Regrettably, the Government’s 2015 periodic report to the CEDAW Committee contains similar treatment of the
MNHRC. Specifically, the establishment of the MNHRC and other national institutions are apparently presented as
evidence, in and of themselves, of compliance with CEDAW’s obligations to ensure access to justice to women on an
equal basis with men.*° Sadly, there is no mention—let alone analysis or evaluation—of the obvious shortcomings of
these institutions, including the lack of civil society engagement and consultation surrounding the MNHRC’s work, the
lack of adequate measures to protect women who might be deterred from engaging the MNHRC, and the MNHRC'’s
lack of authority to provide any remedy or compensation.

Informal Justice and Customary Laws

NSPAW contains welcome language pledging “[r]evision, development and application of existing civil, religious and
customary laws so as to protect, promote and fulfill the human rights of women and girls.”* However, that pledge
contains no additional explicit commitment to ensure conformance of customary laws with CEDAW obligations in the
context of domestic implementation of national laws. Nor does NSPAW contain more specific information on reducing
and eliminating violations of women'’s rights arising from application of customary laws in the context of family and
marriage practices.

Similarly, while the Government’s 2015 periodic report to the CEDAW Committee contains reference to the need for
further research and data collection concerning the gender-based impacts of Burma’s “national races practicing dif-
ferent customs and traditions,” there are no direct or explicit references to the need for CEDAW-conformance with
regard to the types of gender discrimination in connection with customary law described above.™

CEDAW'’s Optional Protocol

While NSPAW contains aspirational language regarding CEDAW implementation, including a pledge to take “action to
address . .. and implementing CEDAW Committee recommendations,”2 it contains no indication that the Government
will sign or ratify the Optional Protocol to CEDAW. Similarly, the Government’s 2015 periodic report to the CEDAW
Committee makes no mention the Optional Protocol to CEDAW.
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4.2.4 RECOMMENDATIONS

The Government must ensure that, in implementing legal measures to eliminate discrimination against women
and establish legal protection of the rights of women on an equal basis with men, any laws prohibiting gender dis-
crimination must embody legal or other material consequence for those who violate them, including sanctions for
perpetrators of gender discrimination. Moreover, it must ensure the effective legal enforcement of women’s enti-
tlement to enjoy rights on an equal basis with men and the availability of legal remedies for women who experience
gender-based discrimination.

The Government must ensure the non-biased and non-discriminatory administration of justice and the actual,
practical capacity of women to access courts and tribunals on an equal basis with men. In doing so, the Govern-
ment must guarantee an independent, impartial, and effective judiciary that is free from not only political influence
or interference, but also from prejudices or stereotypical gender notions about the role of women. Specifically, this
must include reform of constitutional provisions concerning presidential power of appointment and removal of
judges, in order to ensure that members of the judiciary are not reliant on the military’s influence over the President
for their appointments. Moreover, the Government must ensure that judges at all levels are adequately trained in
women’s rights and the provisions of CEDAW, including through training for the judiciary to ensure appropriate
sensitization to gender inequality.

The Government must ensure that any national human rights mechanism, including the MNHRC, is in full com-
pliance with the Paris Principles on the Status of National Institutions for the Promotion and Protection of Human
Rights. In particular, the MNHRC must be given adequate funding to provide for its own staff and premises, and
members must take office through an official government act specifying their tenure. Moreover, women must enjoy
easy access to all MNHRC services for the protection of their rights and the composition of MNHRC members and
staff must be gender balanced at all levels.

The Government must ensure that domestic laws—including traditional, customary, tribal or religious laws—may
never be used as justification for failures to carry out its CEDAW obligations. The Government of Burma must there-
fore harmonize its civil, religious and customary law to be in conformance with CEDAW.

The Government must ratify the Optional Protocol to CEDAW, thereby recognizing the competence of the CEDAW
Committee to receive and consider complaints from women, as individuals or groups, who complain of gender
discrimination.
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4.3 PARTICIPATION OF WOMEN IN DECISION-MAKING (ARTICLE 7, GENERAL
RECOMMENDATIONS 23, 25)

4.3.1 RELEVANT CEDAW GUIDANCE

An essential goal of CEDAW is to ensure women'’s equal participation in all aspects of public and political life. Equality
in these areas is deemed necessary not only to achieve women’s empowerment, but also to advance societies as a
whole." Women'’s right to participate in political decision-making positions was first recognized by the Universal Decla-
ration of Human Rights in 1948, and then in subsequent international treaties.? CEDAW’s Article 7 restates these goals
by calling for all States parties to ensure that women enjoy equality of opportunity with men in public and political life.
This includes the right to “vote in all elections and public referenda and to be eligible for election to all publicly elected
bodies” and to “participate in the formulation of government policy and the implementation thereof and to hold public
office and perform all public functions at all levels of government.” The obligation to ensure equal access extends to
all areas of public and political life, even those not specifically set forth in CEDAW.*

Importantly, CEDAW takes the right to equal participation one step further by requiring States parties to ensure that
women can access public and political decision-making opportunities without discrimination in law or in effect. In
other words, the relevant consideration is whether women, in fact, have fairly equal representation in political deci-
sion-making mechanisms, even if the domestic legal regime does not on its face impede access to such mechanisms.
States parties, CEDAW provides, must take affirmative actions to accelerate the realization of substantive equality,
also known as equality of results, if women do not actually play an equal role in public and political decision-making.

The CEDAW Committee, in General Recommendation 23, gives specific guidance to States parties on how to achieve
substantive equality, and emphasizes that removing de jure barriers is not sufficient to comply with CEDAW mandates
to accelerate the equal participation of women in the “political, economic, social, cultural, civil or any other field.”®
The Committee notes that women’s failure to achieve parity is often the result of “outmoded practices and procedures
that inadvertently promote men” and urges the use of temporary special measures to ensure the equal participation
of women.” Temporary measures mentioned in General Recommendation 23 include: setting numerical goals and
quotas as well as financial assistance and training for women candidates.® The Committee further clarified temporary
special measures in General Recommendation 25, describing the application of these measures not as “an exception
to the norm of non-discrimination, but rather as an emphasis that temporary special measures are part of a necessary
strategy by States parties directed towards the achievement of de facto or substantive equality of women with men in
the enjoyment of their human rights and fundamental freedoms.”

It is important to note that the right to equal participation in public life also extends to engagement by women in civil
society. Under CEDAW, States parties must “ensure to women, on equal terms with men, the right...[t]o participate in
non-governmental organizations and associations concerned with the public and political life of the country.” This
directive applies to the active engagement and support of women in CEDAW implementation, including the Commit-
tee reporting and review process. Therefore, CEDAW mandates equal participation of women, both as individuals and
as a collective political force.

4.3.2 BURMA SPECIFIC CONTEXT

Historically, women have been largely excluded from positions of political power in Burma, as well as from the for-
mulation of Burma’s laws, including the 2008 Constitution. The most important obstacle has been that militarization
of society “undermined women'’s ability to participate in political, economic and social life and therefore limited their
access to power.”" In addition, legal and administrative provisions relating to women'’s issues are founded on the
principle that women, rather than being competent leaders, are the weaker sex and therefore in need of protection



and supervision by men.™ This paternalistic bent reflects the deep roots of Burma’s cultural patriarchy and is also the
pernicious by-product of over sixty years of repressive rule by a male-dominated military.™ In Burma, “multiple forms
of gender discrimination interact to severely curtail women’s ability to participate” in the political arena.™

During the reign of the military junta, restrictive laws on assembly, free speech and the media suppressed general civic
participation.’ Women, however, faced additional political, societal and cultural obstacles to achieving positions of
political power. Although individual women, such as Aung San Suu Kyi, have been significant in politics from colonial
Burma to the present day, women as a whole have been severely underrepresented in the political arena. As Aung San
Suu Kyi herself noted about Burma, “[w]omen are not playing a role in political life.”®

Historically, women were only given positions within the Defense Services as medical or administrative support.”
Without a military background, women were ineligible, therefore, for many important political positions within minis-
tries, the judiciary and the legislature and excluded from exercising influence.” Moreover, women'’s exclusion from the
military also disqualified them from the employment, education, business, joint venture and travel opportunities cre-
ated by military status.” Women'’s exclusion from activities which develop leadership qualities and inability to access
educational opportunities impeded the acquisition of knowledge, critical thinking and analytical skills hindering their
ability to participate in the political landscape.>

But militarization is not the only factor contributing to the absence of women in positions of political power. Other im-
portant factors include: “traditional norms that ascribe authority and glory to men over women, a lack of confidence,
a lack of acceptance of female leadership,” women’s lack of experience and inability to obtain necessary skills, “low
intra-household bargaining power, high time constraints, [and]restrictions on women’s travel.”” Even in areas and
disciplines which women have been able to access (such as clerical and administrative positions), they have been
excluded from high-ranking decision-making positions. For example, in the General Administrative Department of the
executive branch, few women are in decision-making positions, even though women make up, on average, 38% of staff
below “officer” level.?

An examination of statistics detailing the number of women involved in politics is illuminating. During the Socialist re-
gime from 1962 to 1988 women made up only two percent of those in government high-level positions and no women
served in government high-level positions during the military regime from 1988 to 2011.%2 No women served as Min-
isters from 1962 to 2011.2* Even in the democratic elections held in 1990, only 3.66% of total candidates were women
and only 3%, or 15 out of 485, seats were won by women.? As of February 2015, women accounted for only 4.8% of
combined seats in the upper and lower houses of the national legislature (Amyotha Hluttaw and Pyithu Hluttaw, re-
spectively). ¢ Furthermore, as of June 2014, women only made up 2.83% of seats at the state and regional level, 0% of
administrators at the township level, and .11% of village heads.” Today, only 2 out of 33 Ministers are women.*®

The 2008 Constitution, drafted largely by the military without civic participation, has further entrenched barriers to
women’s political participation. A familiarity with military matters is required for powerful positions within the execu-
tive, legislative and judicial branches.? In an example of outright discrimination, the 2008 Constitution provides that
certain positions are suitable only for men.3° No guidance is given within the 2008 Constitution with regard to what
positions are suitable for men only, which risks capricious discrimination.

Importantly, the 2008 Constitution allocates 25% of parliamentary seats, in both the Pyithu Hluttaw and the Amyotha
Hluttaw, to the male-dominated military.' Because any constitutional amendment requires more than 25% approval,
the military can, and does, single-handedly veto any constitutional amendments, including those that would reduce
the influence and privileges of the military.3* To compensate for the military quota, women need to win a greater por-
tion of elected parliamentary seats in order to achieve a certain percentage of overall legislative representation. In oth-
er words, to gain a 40% representation in total parliamentary seats, women would need to garner approximately 53%
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of the parliamentary seats available through general public election. Succumbing to pressure, the military appointed
two women as part of its 25% quota, giving women .01% of seats reserved to the military.®

The influence of the military has even pervaded GONGOs dedicated to women’s development that have been the focal
point for CEDAW implementation, namely the MNCWA and MWAF.3* The Government formed the MNCWA in 1996 “to
carry out gender equality and women development programs,” and the MWAF in 2003 “to help in the implementation
of the tasks” of the MNCWA.™* These organizations, however, have been led by personnel without expertise in women’s
issues.*® Leadership has been predominantly male, drawn from ministries, the judiciary and the police force, and some
key positions have been held by spouses of male military leaders.®” Therefore, the women on these committees de-
rived their power from their husbands, have primary loyalty to their husbands and the Government, and are therefore
not likely to challenge policies and programs that discriminate against women.s

Recognizing the barriers to women’s political participation following its 2008 review, the Committee issued specific
suggestions and guidelines for the Government. For example, the Committee called on the Government to “use the
formulation of its new electoral law as an opportunity to include women, in accordance with the provisions on non-dis-
crimination in its Constitution, and to increase women’s political participation,” with a specific recommendation en-
couraging the use of “targets and quotas, as appropriate.”® The Committee further urged Burma “to take concrete
steps to create and ensure an enabling environment in which civil society and women’s groups focused on gender
equality and women’s empowerment can conduct programmes and activities without restrictions or fear of reprisal.”°

While democratic progress has been made in Burma since 2008, women still face significant barriers preventing their
full and equal participation in public and political life as required by CEDAW. Thus far, governmental policies have
failed to display an understanding “of women’s important roles in the public and political sphere, particularly in the re-
form process.” For example, with respect to the Committee’s specific suggestions in 2008, the current electoral laws
do not include targets or quotas and civil society participation is still subject to sometimes restrictive governmental
control.* The absence of electoral quotas for women, which have been called for not only by the Committee but by
international organizations and local lawmakers and NGOs,* will impede women'’s ability to make gains in the national
elections scheduled for November 2015.

Improving women’s participation requires, ideally, an extensive and coordinated government plan to remove struc-
tural legal barriers (in particular those contained in the 2008 Constitution), disassemble paternalistic cultural stereo-
types, install temporary special measures (including quotas), undertake an extensive public awareness campaign and
execute major improvements in women’s access to education, livelihood, and health opportunities. The Government’s
plans for increasing women’s participation in politics, as detailed in NSPAW, do not come close to this ideal.

4.3.3 ANALYSIS OF NSPAW

The Government recognized in NSPAW the need to increase the participation of women in political decision-making.
A section specifically addressing “women and decision-making” lists as an objective: to “improve systems, struc-
tures and practices to ensure women’s equal participation in decision-making and leadership at all levels of society.”*
Moreover, a specific research goal under NSPAW is to address “women’s participation in Government including Parlia-
ments, Parliamentary Committees, Ministries, Departments and political parties—at all levels,” as well as “women’s
participation in senior, technical and professional positions and in the decision-making processes of Government
Departments... .”5 To achieve these goals, however, the Government will need to draft, execute, and sufficiently fund
an extensive and coordinated implementation plan in order to overcome the many structural and cultural barriers to
women’s participation.

The basis of a successful strategic implementation plan must be drafting new laws and administrative procedures to
ensure women'’s equal participation, and amending laws that act as structural impediments to women’s achievement.



Toincrease women’s political participation, NSPAW calls for “[a]pplication of quota systems to ensure women’s partic-
ipation in decision-making in legislative, judicial and executive bodies,”* but does not outline specific parameters and
objectives for designing such quota systems or how and when they would be instituted. This is of particular concern
because seat guarantees for the military mean that women are already at a disadvantage for parliamentary seats.

In addition, despite NSPAW’s aspirations to “raise awareness to address harmful customary laws and gender discrim-
inatory practices that are identified as barriers to women’s participation in leadership and decision-making,” there is
no commitment to take affirmative action to address this substantive inequality.# Such actions must include reform-
ing officially promulgated laws and regulations, and drafting and passing new ones, to counteract the discriminatory
effects of customary laws and gender stereotypes. To implement CEDAW, the Government will have to do more than
simply “raise awareness” of issues—as General Recommendation 23 makes clear, affirmative action, including install-
ing quotas, is necessary.

As for equal participation of women in civil society, NSPAW emphasizes the development of “partnerships and coordi-
nating mechanisms that are inclusive of a broad range of shareholders including Government agencies, National and
International Non-Governmental organizations, UN agencies, Civil Society Organizations, working groups and private
agencies.”® However, NSPAW does not address the Committee’s recommendation to reform NGO requirements so
that more grass roots and women’s organizations may participate in political-decision making. The Government must
be open and willing to working with all NGOs, even those critical the Government, to address the specific vulnerabili-
ties faced by women across Burma.

Unfortunately, the Government’s 2015 periodic report to the CEDAW Committee provides virtually no additional details
concerning a strategic approach to equal participation of women in public and political life. For instance, concerning
women’s participation in the national government, the periodic report simply lists static figures illustrating modest
representation of women in senior positions within the ministry-level, legislative, judicial, and diplomatic sectors,
along with statistics suggesting very small growth in representation of women in government ministries and organi-
zations.* As is the case for NSPAW, apart from vague references to awareness raising, capacity building, and record
keeping, the periodic report contains few specific details for increasing women’s participation in public and political
life.

4.3.4 RECOMMENDATIONS

The Government must increase women’s participation in decision making in legislative, judicial, and executive bod-
ies by installing temporary special measures and quotas guaranteeing at least 30% female representation, remov-
ing structural legal barriers (including those contained in the 2008 Constitution) executing major improvements
to women’s access to education, livelihood, and health opportunities, and disassembling paternalistic cultural
stereotypes and customary laws.

The Government must draft new laws and administrative procedures to ensure women’s equal participation at the
policymaking level, and amend laws that act as structural impediments to women’s achievement.

The Government must guarantee and facilitate broader inclusion, input and incorporation of grassroots and wom-
en’s organizations in decision-making.
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4.4 VIOLENCE AGAINST WOMEN (GENERAL RECOMMENDATION 19)

4.41 RELEVANT CEDAW GUIDANCE

Women cannot enjoy and exercise their human rights and fundamental freedoms on an equal basis with men if they
fear for their own physical safety." Accordingly, under CEDAW, the obligation of States parties to eliminate discrimi-
nation against women and ensure women’s equality necessarily includes an obligation to enhance women’s physical
security and end violence against women.? Notably, the CEDAW Committee has recognized that situations of armed
conflict often lead to increased violence against women, particularly sexual violence, requiring specific protective and
punitive measures in conformance with CEDAW.3 For the purpose of this report, analysis of Burma’s CEDAW obligations
in the context of sexual violence in armed conflict is addressed separately in “Sexual Violence, Access to Justice, and
Political Participation of Women in Conflict and Post-Conflict Settings.”

Under CEDAW, violence against women is defined broadly, creating a wide scope of circumstances implicating a State
party’s obligation to act. The definition encompasses violence that is directed against a woman because she is a wom-
an and violence that affects women disproportionately, including acts that inflict physical, mental or sexual harm or
suffering, as well as threats of such acts, coercion, and other deprivations of liberty.# Moreover, CEDAW obligations
concerning violence against women are not restricted to violence committed by governments. Under CEDAW Article
2(e), States parties must take all appropriate measures to eliminate violence against women by any person, organiza-
tion, or enterprise, including violence that occurs within the family.® Indeed, the Committee has called family violence
“one of the most insidious forms of violence against women,” affecting women of all ages who are subjected to violence
of all kinds, including battery, rape, other forms of sexual assault, mental and other forms of violence.®

CEDAW'’s broad definition of violence against women is complemented by an expansive scope of measures required of
States parties to eradicate it. For all forms of violence against women the Committee has emphasized that States par-
ties must take appropriate and effective legal measures to provide protection for women and punishment for perpe-
trators, including establishing laws and legal mechanisms such as penal sanctions, civil remedies, and compensatory
provisions.” The Committee has also emphasized that relevant laws and legal mechanisms must equally give adequate
protection to all women in society and must respect the integrity and dignity of all women.® In addition, gender-sen-
sitivity training of judicial and law enforcement officers and other public officials is deemed essential for the effective
implementation of these CEDAW obligations.® Alongside effective legal measures, States parties must also take pre-
ventive measures, including public information and education programs to change attitudes concerning the roles and
status of men and women, as well as protective measures, including refuges, counseling, rehabilitation and support
services for women who are the victims of violence or who are at risk of violence.™

4.4.2 BURMA SPECIFIC CONTEXT

Violence against women in Burma is widespread and diverse; it takes many forms and is carried out by many differ-
ent types of actors.” Throughout their lives, women in Burma often face emotional, economic, physical, sexual, and
intimate partner violence and harassment in both the home and in public.” Family members, the community, and the
military perpetrate this violence,” and in most cases the country’s legal framework is insufficient to ensure justice,
protection and rehabilitation for victims.™

One recent study of violence against women in Burma found not only that all women interviewed for the study had
experienced at least one type of violence, but also that almost all women had experienced at least one form of physical
abuse by an intimate partner.” Further, a study on domestic violence in the Paluang community found that Paluang
men are socialized into a culture of violence, and thus see violence as a necessary means of asserting authority over a
perceived lesser being—women.”® Such violence has a devastating impact on stability of the family, negatively impacts
children and threatens the development of the community.”



The harms women in Burma face from gender-based violence are compounded by the fact that Burma’s legal system
provides insufficient protections, legal and otherwise, for these women.™ Burma remains one of only two ASEAN coun-
tries lacking a specific law criminalizing domestic violence.” Moreover, Burma currently has no comprehensive laws to
prevent violence against women or sexual harassment and no law allowing victims to obtain restraining orders against
abusers.

Three years ago, the Government announced that it had commenced a process of drafting comprehensive legislation
to address violence against women. While this is a significant opportunity to acknowledge and correct fundamental
deficiencies in Burma’s legal framework, the Government has yet to release publicly the contents of any proposed
legislation or hold an open and broad-based public forum for consultation regarding the law. The lack of progress is
notable since the Government has passed 143 new laws since 2011.%°

In addition, deficiencies in Burma’s outdated, colonial-era laws such as the Penal Code, the Code of Criminal Pro-
cedure, and the Evidence Act present substantial obstacles to addressing violence against women, including family
violence and sexual violence.” These systemic and structural deficiencies violate CEDAW and illustrate precisely why
legal measures required under CEDAW can help frame issues in a domestic context.

Women’s rights advocates criticize Burma’s Penal Code as a reflection of outdated stereotypes that call into question
the behavior of women who experience violence and characterize them as socially diminished, and for not recognizing
that violence against women is a violation of a woman'’s personal integrity.?> The few provisions of the Penal Code that
actually address violence against women are ambiguous and at times contradictory, falling far short of CEDAW obliga-
tions to implement effective legal frameworks.

For instance, while Section 375 of the Penal Code includes non-consensual “sexual intercourse™ as a criminal element
of rape, the undefined requirement of “penetration” as a component of “sexual intercourse” leaves the overall defini-
tion of rape ambiguous, for instance in cases of forced non-penile penetration.?® Nor does the Penal Code include any
specific provisions concerning unwanted sexual touching or sexual harassment outside the context of sexual inter-
course, although Section 354 does criminalize assault intended to “outrage [a woman’s] modesty” (a troubling exam-
ple of outdated and ambiguous language justifying scrutiny of a woman’s “modesty” as a pre-condition for access to
justice).* Moreover, the Penal Code’s characterization of rape explicitly excludes non-consensual sex between mar-
ried couples. Disturbingly, because the definition of rape under Section 375 applies only to women who are not married
to their attacker, the Penal Code neither prohibits nor punishes the rape of women by their husbands, unless they are
under 14 years of age.? The Penal Code further omits any specific mention of domestic violence against women, and
no legal mechanisms exist, under the Penal Code or elsewhere, allowing women to obtain restraining orders to protect
them against their aggressors, who could be spouses, relatives, or domestic partners.®®

A revision of Section 375 has been proposed by the parliament, but with the exception of changing the legal age of
sexual consent from 14 to 16 years, there are no proposed changes to the other provisions, including an expanded
definition of rape and or the elimination of the marital rape exception.”

Meanwhile, neither Burma’s Code of Criminal Procedure nor its Evidence Act contains any substantive protections
for the integrity and dignity of women during the investigation and prosecution of cases involving violence against
women.” Indeed, the Code of Criminal Procedure does not appear to have any specific provisions concerning violence
against women. Meanwhile, under the Evidence Act, the few examples of provisions that do address violence against
women appear to do more harm than good, particularly in cases of sexual violence. For instance, under the Evidence
Act, awoman’s previous sexual conduct and character is admissible as evidence to discredit her testimony concerning
allegations of her rape.? The law also permits judges to both compel victims of rape to testify against their attackers
and to draw an adverse inference from a victim’s refusal to answer questions about the rape.** And while the Evidence
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Act does require courts to presume lack of consent when a woman testifies she did not consent, the lack of other
evidence to corroborate such testimony can constitute a substantial barrier to justice. In the words of one court, it is
considered “notoriously unsafe” to convict a man of rape based on the uncorroborated testimony of a woman.?®

These shortcomings are reinforced and reflected by a cultural habit of victim blaming within Burma.® For instance,
when women report violence to the police, the authorities tend to give advice and take actions designed to keep
the couple together (likely due to the widespread stigma of divorce).®* Lack of official support not only reinforces an
environment of impunity for perpetrators, but also contributes to lower reporting of incidents of abuse, isolation of
victims, and physical and mental health consequences.?

In light of these deficiencies in Burma’s legal framework for addressing violence against women, the CEDAW Com-
mittee in 2008 urged Burma to “give priority attention to combating violence against women and girls and to adopt
comprehensive measures to address all forms of violence against women and girls.”s> Among other things, the CEDAW
Committee called upon the Government’s to address the types of legal deficiencies described above, including by
“ensur[ing] that violence against women and girls, including domestic violence and all forms of sexual abuse, consti-
tutes a criminal offence; that perpetrators are prosecuted, punished and rehabilitated; and that women and girls who
are victims of violence have access to immediate means of redress and protection.”*® Moreover, it also requested that
the Government “remove any impediments faced by women in gaining access to justice” with regard to gender-based
violence, which would include reforms to address the deficiencies in the Penal Code, the Code of Criminal Procedure,
and the Evidence Act described above, and recommended “implementation of training for the judiciary and public
officials, in particular law-enforcement personnel and health-service providers, in order to ensure that they are sensi-
tized to all forms of violence against women and can provide adequate gender-sensitive support to victims.”?

4.4.3 ANALYSIS OF NSPAW

NSPAW identifies addressing violence against women as one of its 12 Key Priority Areas, and includes a commitment to
“build the capacity of the Myanmar Police Force, judicial officers, health care staff and volunteers to actively respond
to, and prevent all forms of violence against women and girls.”® NSPAW also contains a pledge to “tak[e] legal action
against perpetrators of violence against women” while pledging to “[e]nsure that all women and girls affected by vio-
lence have access to services, in both urban and rural areas.”

While these aspirational commitments constitute welcome steps, NSPAW devotes little to no attention to addressing
the fundamental deficiencies in Burma’s law that constitute substantial and often insurmountable barriers to justice
for victims of violence and can ensure impunity for perpetrators. For example, notwithstanding pledges to “develop
and strengthen laws” to eliminate violence against women, NSPAW does not call for a comprehensive violence against
women law, nor does it advocate for any legal reforms to correct flaws in Burma’s Penal Code, Code of Criminal Pro-
cedure, and Evidence Act. No progress can be made in the campaign to protect women from violence, including do-
mestic violence, without major changes to the legal regime, including: provisions of the Penal Code that ambiguously
define rape and other sexual violence crimes; provisions of the Evidence Act that permit prosecutors and courts to
further violate the dignity and integrity of victims of sexual violence through evidentiary procedure; and the absence
of any specific provisions dealing with violence against women whatsoever under the Code of Criminal Procedure.*

Notably, the Government’s 2015 periodic report to the CEDAW Committee includes recognition of the need for a
comprehensive law addressing violence against women, including a positive commitment to draft and enact an “An-
ti-Violence against Women Law” under the Ministry of Social Welfare, Relief, and Resettlement’s Department of Social
Welfare.# The periodic report also includes welcome commitments concerning extensive research and public aware-
ness-building on violence against women, as well as a national strategy to combat trafficking of women and girls.#
Critically, however, like NSPAW, the periodic report lacks any discussion of necessary reforms to existing legislation



that prevent victims of violence against women from seeking justice. In particular, as in NSPAW, the Government’s
periodic report makes no reference to deficiencies embedded in Burma’s Penal Code, Code of Criminal Procedure, and
Evidence Act, and indeed suggests that existing laws are sufficient to provide justice for women who have experienced
violence.®

4.4.4 RECOMMENDATIONS

The Government must enact new legislation guaranteeing comprehensive protection from all forms of violence
against women, including emotional, economic, domestic and sexual violence (including marital rape), as well as
sexual assault and sexual harassment. The new legislation should also provide clear criminal penalties, civil reme-
dies, rehabilitation and reparations in all cases of violence against women.

The Government must amend its existing laws relating to violence against women, including provisions of the Penal
Code, the Code of Criminal Procedure, and the Evidence Act, to ensure such laws adhere to prevailing international
standards, removing antiquated notions of family and sexual violence, and guarantee justice in the form of criminal
punishment, victim rehabilitation and reparations.

The Government must ensure that its laws respect the integrity and dignity of women who have experienced gen-
der-based violence. This must include repealing any procedural and evidentiary provisions of the Penal Code, the
Code of Criminal Procedure, and the Evidence Act that violate the integrity and dignity of women during the inves-
tigation and prosecution of cases involving violence against women.

The Government must combat Burma'’s culture of victim blaming including by establishing protective measures and
support services for victims of violence women and implementation of gender-sensitive training of judicial and law
enforcement officers and other public officials in connection with cases of violence against women.

For specific recommendations on the intersection of armed conflict and violence against women, please see infra
section “Sexual Violence, Access to Justice, and Political Participation of Women in Conflict and Post-Conflict Set-
tings.”
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4.5 SEXUAL VIOLENCE, ACCESS TO JUSTICE, AND POLITICAL PARTICIPATION OF WOMEN IN
CONFLICT AND POST-CONFLICT SETTINGS (GENERAL RECOMMENDATIONS 28, 30)

4.51 RELEVANT CEDAW GUIDANCE

Situations of armed conflict pose grave threats to civilians. Women are especially vulnerable since conflict exacer-
bates existing gender inequalities and places them at heightened risk of violence, which prevents their equal enjoy-
ment and exercise of fundamental rights. In particular, the routine use of sexual violence as a tactic of war is one of the
most destructive violations suffered by women and girls during and after conflict.? Post-conflict transition processes
routinely exclude women and women'’s issues and rarely provide reparations, which means that cessation of conflict
often does not eliminate inequalities, ameliorate women’s suffering, or make women whole.?

Importantly, the full protection of women’s human rights at all times is one of CEDAW’s fundamental objectives and
a State party’s obligations under CEDAW apply continuously before, during, and after situations of armed conflict.*
Additionally, through its General Recommendation 30 on women in conflict prevention, conflict, and post-conflict
situations, the Committee has provided authoritative guidance on how CEDAW obligations must ensure the ability of
women to exercise fundamental rights on an equal basis with men in conflict-related contexts. For purposes of this
analysis, three obligations of States parties are particularly relevant: (1) protection against sexual violence during and
after times of armed conflict; (2) ensuring that perpetrators of sexual violence are brought to justice; and (3) promot-
ing the full participation of women in formal peacemaking and post-conflict reconstruction.

When dealing with sexual violence in conflict, post-conflict or transitional situations, States parties’ obligations un-
der CEDAW are interpreted within the broader framework of international law and international humanitarian law.® In
particular, resolutions of the UN Security Council are “crucial political frameworks for advancing advocacy regarding
women, peace and security.”® Of specific note is Security Council Resolution 1325 on women, peace and security,
adopted in October 2000, calling “on all parties to conflict to take special measures to protect women and girls from
gender-based violence, particularly rape and other forms of sexual abuse, in situations of armed conflict” and to
prosecute those responsible.” Since 2000, the Security Council has passed an additional six resolutions as part of its
Women, Peace and Security agenda in order to set forth state and international responsibilities to protect women in
conflict, include women in post-conflict processes, and provide reparations to victims.® In addition, CEDAW obliga-
tions are also informed by jurisprudence of international criminal tribunals and the Rome Statute of the International
Criminal Court, pursuant to which conflict-related violence against women can constitute war crimes, crimes against
humanity, or constituent acts of genocide.?

Sexual Violence in Conflict and Post-Conflict Settings

Gender-based violence in conflict is documented in a range of forms, including arbitrary killings, torture and mutila-
tion, and various forms of sexual violence including rape, forced marriage, forced prostitution, forced impregnation,
forced termination of pregnancy, and forced sterilization.” The Committee has found it “indisputable” that women and
girls are targeted by both State and non-State actors for sexual violence as a tactic of war, with the intent to humiliate,
dominate, instill fear in, disperse, or forcibly relocate members of targeted communities or ethnic groups.” Moreover,
sexual violence in conflict does not stop with official ceasefires or the signing of peace agreements. In fact, as the
Committee acknowledges, all forms of gender-based violence, in particular sexual violence, escalate in post-conflict
settings.” These violations constitute an egregious form of discrimination prohibited by multiple articles of CEDAW,
under which obligations of States parties do not cease during times of conflict.™

The Committee has therefore made it clear that States parties are obligated to adopt strategies and measures to elim-
inate violence against women during and after armed conflict, regardless of whether the violence was perpetrated by



the government or another actor. For instance, through General Recommendation 30, the Committee issued a wide
range of recommendations detailing how States parties should address sexual violence in times of armed conflict,
including:

Prohibition of all forms of gender-based violence by State and non-State actors, including through legislation, poli-
cies, and protocols, and implementation of a zero tolerance policy against sexual violence in armed conflict;'

Adoption of gender-sensitive investigative procedures to address sexual violence;™

Institution of gender-sensitive training and adoption of codes of conduct and protocols for the police and military,
including peacekeepers, and allocation of sufficient funds and other resources to implement these initiatives.”

Addressing Impunity for Perpetrators of Sexual Violence in Conflict

In conflict and post-conflict situations, States parties must investigate and punish all forms of gender-based violence
and ensure women'’s right to adequate and effective remedy and reparations for sexual violence suffered during and
after conflict.” However, access to justice is more difficult in situations of conflict and post-conflict, in part because
formal justice systems may no longer exist or function.”® Moreover, transitional justice mechanisms such as truth
commissions or hybrid courts that are instituted to replace or support dysfunctional judicial systems have historically
failed victims of gender-based violence by not adequately delivering justice and reparations, thereby entrenching the
impunity enjoyed by perpetrators of sexual violence in conflict.® Thus, as the Committee has acknowledged, “the
most egregious and pervasive violations which have occurred during conflict often remain unpunished in transitional
justice mechanisms and are ‘normalized’ in the post-conflict environment.” Often, and in violation of explicit UN pol-
icy, transitional post-conflict processes grant amnesties to ex-combatants, even those who have committed human
rights abuses, including sexual violence.* Taken together, these failures constitute violations of CEDAW Articles 1, 2,
3, 5(a), and 15, among others.

The Committee has offered specific recommendations to States parties regarding how to fulfill their obligations to
ensure access to justice for victims of sexual violence in conflict and post-conflict settings. These recommendations
directly echo principles of international law underscoring the responsibility of all states to end impunity and to pros-
ecute those responsible for war crimes, including crimes of sexual and other violence against women and girls, as
well as the need to exclude such crimes from amnesty provisions. The Committee’s recommendations call on States
parties to:

Ensure a comprehensive approach to transitional justice that incorporates mechanisms which are gender sensitive
and promote women'’s rights;

Ensure that transitional justice mechanisms guarantee women’s access to justice by mandating that bodies ad-
dress all gender-based violations, reject amnesties for gender-based violations, and ensure compliance with the
recommendations and decisions issued by such mechanisms;*

Ensure that support for reconciliation processes does not result in blanket amnesties for any human rights vio-
lations, especially sexual violence against women and girls, and that such processes reinforce efforts to combat
impunity for such crimes.?

Participation of Women in Post-Conflict Transition

In situations of post-conflict transition, promotion of gender equality and women’s participation in decision-making
processes is often under-prioritized or sidelined as incompatible with reconstruction objectives, in violation of obli-
gations to ensure women’s equal representation in political and public life under CEDAW Articles 7 and 8 as well as
Security Council Resolutions on Women, Peace and Security.”” In response, the Committee has repeatedly expressed
concern that women'’s voices are silenced and marginalized in post-conflict and transition periods and recovery pro-
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cesses, stressing that women’s equal and meaningful participation in all branches of government, appointment to
leadership positions in government, and ability to actively participate in civil society are “prerequisites for creating a
society with lasting democracy, peace and gender equality” in a post-conflict setting.?® Moreover, the Committee has
also made it clear that in fulfilling obligations to ensure equal participation of women in political and public life in the
post-conflict context, States parties must give women an equal start, including through the adoption of temporary
special measures to accelerate substantive equality under CEDAW Article 4(1).*®

To address these concerns, the CEDAW Committee has recommended that all States parties in post-conflict transi-
tion:

Ensure that legislative, executive, administrative, and other regulatory instruments do not restrict women’s partic-
ipation in the prevention, management, and resolution of conflicts;*

Ensure women’s equal representation at all decision-making levels in national institutions and mechanisms dealing
with crimes committed during the conflict;®'

Ensure that women and civil society organizations focused on women’s issues and representatives of civil society
are included equally in all peace negotiations and post-conflict rebuilding and reconstruction efforts;*

Provide leadership training to women in order to ensure their effective participation in the post-conflict political
processes;®

Ensure that new constitutions contain temporary special measures to accelerate substantive equality, including
through temporary special measures designed to enhance women’s participation as candidates for government
leadership positions.

4.5.2 BURMA SPECIFIC CONTEXT

As explained in the “Background on Burma” section above, Burma has been in armed conflict for over 60 years. De-
spite the Government’s recent limited democratic reforms, Burma’s political landscape remains tightly controlled by
the military, which is still engaged in armed conflict with various ethnic minority groups. While continuing conflict has
impacted women in myriad ways, this report highlights three specific areas in which CEDAW provides strict responsi-
bilities for States parties: (1) to eliminate sexual violence during conflict; (2) to end impunity for perpetrators of sexual
violence; and (3) to ensure women’s participation in post-conflict processes.

Sexual Violence in Conflict and Post-Conflict Settings

Observers, including the Special Rapporteur on the situation of human rights in Myanmar, have repeatedly noted the
high level of state-sponsored sexual violence occurring in Burma’s ethnic areas as part of on-going ethnic conflict.®
Sexual violence has been reported in both ceasefire and non-ceasefire areas in multiple ethnic states.® Since 2010,
there have been 118 documented incidents of sexual violence by the military.?” From 2002 to 2007, the nationwide
number was 875, 128 of which were rapes of girls under the age of 18.3® Military-orchestrated rapes are committed
by foot-soldiers and officers alike, and often feature extreme brutality, gang rapes, and/or sexual slavery.®® In many
cases, women and girls die either as a result of injuries sustained during the rape, or are killed after-the-fact to pre-
vent them from reporting their attacks or recounting their experiences.*® Reports indicate that many figures regarding
state-sponsored rape in ethnic areas are far lower than reality, as many cases go unreported.*

This pattern of state-sponsored sexual violence against ethnic minority women has continued despite the country’s
transition to a quasi-civilian government. In fact, the transition to “democracy” has not included any Government
efforts to remove the legal and administrative pillars that provide impunity for perpetrators of sexual violence in con-
flict.** Since 2011, continued conflict and large-scale development projects in ethnic minority communities have in-
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creased military presence, and thereby increased military-perpetrated sexual violence in those areas.*® For example,
in January 2015, two Kachin women were beaten, raped and killed in Shan State allegedly by soldiers from a Light
Infantry Battalion stationed nearby.* These attacks, linked to military offensives in resource rich ethnic areas, are re-
ported to have been committed in more than 35 townships and 38 different battalions, suggesting that they are a part
of a military strategy of using sexual violence against ethnic communities.*® In addition, armed conflict has intensified
the conditions at refugee and IDP camps, where gender-based violence is commonplace.*® While domestic violence
is the most common form of violence against women in the displaced persons camps, sexual assault, sexual exploita-
tion, and trafficking are also major threats to the camps’ female population.#

Despite the evidence indicating otherwise, the Government consistently denies allegations of widespread and system-
atic sexual violence against ethnic women. President Thein Sein stated during an October 2012 interview that Burma’s
military was “very disciplined” and there was therefore “no reason for the military to commit acts of rape or murder.”#®
Later, in March 2013, Senior General Min Aung Hlaing stated that “since we train our Tatmadaw men to acknowledge
and adhere to the Geneva Convention, our Tatmadaw have never committed any war crimes and soldiers who [com-
mitted punishable acts] have had effective action taken against them according to military regulations.” Neither the
military nor the Government has publicly disclosed information regarding these alleged “effective” actions, including
the charges filed or the legal standards applied.

The Committee has recognized the pervasive nature of the problem. In the 2008 Concluding Observations, the CEDAW
Committee “express[ed] its deep concern at the high prevalence of sexual and other forms of violence, including rape,
perpetrated by members of the armed forces against rural ethnic women, including Shan, Mon, Karen, Palaung and
Chin women.”® Since 2008, despite the installation of a civilian government that claims to be instilling democratic
reforms, sexual violence against ethnic women continues to be a pattern and practice of the military that remains
unchecked by the Government.

It should be noted that in June 2014 the Government signed the Declaration of Commitment to End Sexual Violence in
Conflict.” This pledge commits the Government to ending sexual violence in conflict, ending impunity for perpetrators
of sexual violence in conflict and ensuring that victims of sexual violence in conflict receive support and reparations.
Therefore, the Government’s failure to adequately address allegations of state-sponsored sexual violence violates
Burma’s obligations under CEDAW, international law and international humanitarian law.

Addressing Impunity for Perpetrators of Sexual Violence

The military’s widespread and systematic campaign of sexual violence against ethnic women is made possible by the
culture of impunity that insulates perpetrators of human rights abuses.* In particular, the “failure to investigate, pros-
ecute and punish those responsible for rape and sexual violence has contributed to an environment conducive to the
perpetuation of violence against women and girls in Burma.”® The Human Rights Council and UN General Assembly
have passed a combined 17 resolutions over the past 15 years urging the Government to end rape and other forms of
sexual violence, and to end impunity for those responsible for violations of human rights.>* The UN General Assembly
Resolution in 2011 highlighted the Government’s failure to heed previous calls by the UN to end impunity.s

Failure to address sexual violence is made possible by structural deficiencies in Burma’s legal system itself. For exam-
ple, Article 445 of the 2008 Constitution guarantees that no proceeding shall be instituted against any member of the
Government, “in respect to any act done in the execution of their respective duties.”® This provision can be construed
as a guarantee of immunity for military actors from investigation, prosecution, or punishment for crimes committed
in carrying out their roles, including for sexual violence committed in conflict and post-conflict circumstances.”’ In
20009, the Special Rapporteur on the human rights situation in Myanmar stated that Article 445 “provides for blanket
immunity for State agents, contrary to the very essence of accountability for human rights violations.”®®



In addition to Article 445, the 2008 Constitution further entrenches impunity by establishing military autonomy over
all its own judicial processes and giving the Commander-in-Chief “final and conclusive” authority over all cases and
complaints.® Therefore, all serious human rights violations committed by the military, including rapes and sexual
assaults, fall under the jurisdiction of a totally military-controlled judicial system.5® Under the 2008 Constitution, the
Commander-in-Chief can simply overturn verdicts as he sees fit and any civilian prosecution of a member of the mili-
tary must be agreed to by the military.®” This system guarantees impunity for military personnel.

Deficiencies in the domestic legal system also contribute to the culture of impunity by providing insufficient legal
protections for women who have experienced the military’s sexual violence.®* These include flaws in Burma’s outdat-
ed, colonial-era laws such as the Penal Code, the Code of Criminal Procedure, and the Evidence Act, which present
substantial obstacles to addressing sexual violence in the context of Burma’s CEDAW obligations and are discussed in
the Access to Justice section above.®

Even if cases against the military could be heard outside of military courts, Burma “lacks an independent, impartial,
and effective judiciary, which is not only essential for its transition to democracy but also necessary to...safeguard
human rights and fundamental freedoms,” including the right of women to access legal remedies for rights violations,
such as sexual violence in conflict.® Traditionally, the judiciary in Burma has been viewed as “weak, incompetent
and corrupt” and the 2008 Constitution limits the judicial branch’s power.® Judges have not been vetted during the
transition to civilian rule and the 2008 Constitution requires a minimum tenure of judicial experience for appointment
to certain courts—making these positions available only to judges in power during the military juntas.®® Accordingly,
judges are often holdovers from the previous military regime which, at a minimum, calls into question their judicial
independence.?’

Finally, the culture of impunity is further buttressed by the remoteness, and ongoing nature, of the military’s cam-
paigns. International observers are often unable to access these remote areas due to geographic obstacles or adminis-
trative roadblocks. In addition, there is a cultural stigma against reporting sexual violence and complaint mechanisms
either do not exist or are insufficient to address the breadth of the violence.® Women coming forward to report con-
flict-related crimes of sexual violence face harassment and retaliation, including threats, torture and arbitrary deten-
tion.® Meager financial compensation is often offered in order to discourage women from seeking justice.” To date,
few, if any, perpetrators of sexual violence during the armed conflict in Burma have been investigated, prosecuted, or
punished through judicial processes, and few victims have received any sort of redress or reparation.”

In the 2008 Concluding Observations, the Committee expressed concern regarding the “apparent impunity” of mil-
itary perpetrators of sexual violence against ethnic women in conflict situations as well as reports of threatening,
intimidation, and punishment of victims.” The Committee urged the Government “to take immediate steps to put an
end to those violations” and “to prosecute and punish the perpetrators, including military personnel.””* However, be-
cause structural, legal, and informal barriers to justice remain in place despite the institution of a civilian government,
women remain unable to access effective means of redress and remedy.

Participation of Women in Post-Conflict Transition

Since 2011, the nominally civilian government has signed initial ceasefire agreements with 14 armed ethnic groups.™
The negotiation of these ceasefires was performed almost exclusively by men which marginalized women and violated
international law.” More recently, the Government agreed in principle to negotiate a draft nationwide ceasefire.”

It is widely acknowledged that women have been historically excluded from participating in negotiations for peace and
transitional processes.” In 2013, the 52-member delegation representing the Government included only two women
(who are duly elected representatives of the Pyithu Hluttaw).” The 11-member “central committee” did not include any
women.” The Special Rapporteur found that “women have been largely excluded and have not been a part of the ne-
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gotiating teams thus far.”® It should be noted that women are generally absent from ethnic delegations as well.?' This
directly contravenes CEDAW as well as Security Council Resolutions addressing the need for women’s involvement in
post-conflict settings.®

Women in Burma are often excluded from decision-making processes due to social and cultural inequalities.® Thus,
the exclusion of women in the ongoing peace processes is a reflection of the broader societal belief that political
decision-making is a male’s responsibility as well as the notion that men are more involved in these issues as direct
combatants in conflict.® Related to this idea is the notion that security and ceasefire issues take priority over broader
social and gender concerns.®

Unfortunately, though not surprisingly, none of the preliminary ceasefire agreements made a reference to women, or
any reference to accountability for acts of systematic sexual violence perpetrated against ethnic populations by the
military.®® Indeed, evidence indicates that the ceasefire agreement frameworks and their implementation continue
to ignore underlying gender roles and associated power dynamics that lay the basis for institutionalized gender dis-
crimination.®” The exclusion of women from peace processes can lead to irreversible losses for women, since crucial
conflict-related issues of concern to women, s