Committee on the Rights of the Child 87th Session 2020
List of Issues Prior to Reporting: Ireland

Thematic Submission by Dr Conor O’Mahony, Government of Ireland Special Rapporteur on Child Protection

Background
The Special Rapporteur on Child Protection is appointed by the Government of Ireland to independently review and report on national and international legal developments for the protection of children; examine existing or proposed legislative provisions and to make comments/recommendations; and report on relevant litigation and the impact it will have on child protection. The Rapporteur prepares an annual report which is published and laid before the Oireachtas (Parliament).

Introduction
This thematic submission focuses on the theme of child protection, as addressed in several articles of the CRC. Article 19 requires States Parties to protect children from abuse and neglect while in the care of their parents, legal guardians or the State. It also requires states to provide children and their carers with support and calls not only for prevention but for “identification, reporting, referral, investigation, treatment and follow-up” of any such abuse. Article 34 details States Parties’ duty to protect children from sexual exploitation and abuse, while Article 35 addresses the trafficking of children and Article 36 concerns all other forms of exploitation.

Question 1: What does the State Party intend to do to ensure adequate resourcing of child protection services?
Services essential to child protection are currently under-resourced in Ireland; multiple recent reports have documented delays and lengthy waiting lists evident at all points in the system. The Health Information and Quality Authority (HIQA) has pointed to substantial waiting lists for initial assessment of child protection referrals made to the Child and Family Agency (Tusla).[footnoteRef:1] The Child Care Law Reporting Project and the UN Special Rapporteur on the Sale and Sexual Exploitation of Children have highlighted a lack of capacity in the courts system for child care proceedings, leading to delays and over-crowded case lists which reduce the amount of attention given to each case.[footnoteRef:2] The Rapporteur also noted delays in criminal prosecutions of child sexual abuse, lengthy waiting lists in the provision of therapeutic services to victims, and the limited availability of specialised forensic examination units for victims of sexual abuse.[footnoteRef:3] This under-resourcing has a negative impact on response times and service levels, and likely exposes victims of abuse and neglect to avoidable harm through delayed interventions as well as to secondary traumatisation during investigations and court proceedings. [1:  Health Information and Quality Authority, Annual overview report on the inspection and regulation of children’s services – 2019, available at https://www.hiqa.ie/sites/default/files/2020-06/2019-Childrens-Overview-report_0.pdf at p 36.]  [2:  C Coulter, District Court Child Care Proceedings: A National Overview (March 2019), available at https://www.childlawproject.ie/wp-content/uploads/2019/03/CCLRP-regional-report-2019_FINAL.pdf at p 1, and Visit to Ireland: Report of the Special Rapporteur on the sale and sexual exploitation of children, including child prostitution, child pornography and other child sexual abuse material, UN Doc No A/HRC/40/51/Add.2, 15 November 2019, available at https://undocs.org/A/HRC/40/51/Add.2 at [66].]  [3:  Special Rapporteur on the sale and sexual exploitation of children (n 2 above) at [62] and [65].] 


Question 2: How does the State Party propose to ensure adequate placements within the jurisdiction for children in need of secure care?
In two separate cases in 2019, the High Court ruled that Tusla was incorrect to decide not to make an application for a special care order placing a teenager in secure care.[footnoteRef:4] These cases are part of a broader context in which there is a shortage of adequate secure placements in Ireland for troubled teenagers. The Child Care Law Reporting Project has documented how in numerous cases, children are transferred to facilities in other countries.[footnoteRef:5] The authors recommend that “all necessary resources need to be put into our own systems of care, including investment in children’s psychological and psychiatric services to permit early intervention for those at risk of developing behavioural and psychological problems” and comment that such a measure “would potentially save lives.”[footnoteRef:6] [4:  CK v Child and Family Agency [2019] IEHC 635 and AF (a minor) v Child and Family Agency [2019] IEHC 435.]  [5:  L Colfer and C Coulter, “High Court oversight of children’s complex care needs” (January 2020), available at https://www.childlawproject.ie/publications/high-court-oversight-of-childrens-complex-care-needs/.]  [6:  Ibid.] 


Question 3: What measures will the State Party implement to mitigate child protection risks associated with homelessness?
Statistics in October 2019 indicated that 10,514 individuals were in emergency accommodation, of whom 3,826 were children.[footnoteRef:7] This figure represents a 24% increase since December 2017;[footnoteRef:8] moreover, it under-represents the extent of the problem, since it does not include children experiencing homelessness who are not accessing emergency accommodation. [7:  Department of Housing, Planning and Local Government, Homelessness Report October 2019, available at https://rebuildingireland.ie/wp-content/uploads/2019/12/homeless-report-October-2019.pdf. ]  [8:  Department of Housing, Planning and Local Government, Homelessness Report December 2017, available at https://rebuildingireland.ie/wp-content/uploads/2018/01/Homeless-Report-December-2017.pdf.] 

The detrimental impacts of homelessness on child welfare are well documented. The Joint Oireachtas Committee on Children and Youth Affairs Report on the Impact of Homelessness on Children cited a range of Irish research demonstrating how child homelessness undermines child development, physical health, mental health and educational attainment.[footnoteRef:9] Similar findings were reported in the Ombudsman for Children’s Office No Place Like Home report, which included the views of children who had experienced living in family hubs.[footnoteRef:10] [9:  Joint Oireachtas Committee on Children and Youth Affairs, Report on the Impact of Homelessness on Children (November 2019) at pp 11-13, available at https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_children_and_youth_affairs/reports/2019/2019-11-14_report-on-the-impact-of-homelessness-on-children_en.pdf.]  [10:  Ombudsman for Children’s Office, No Place Like Home (2019), available at https://www.oco.ie/app/uploads/2019/04/No-Place-Like-Home.pdf. ] 

Child homelessness has been identified internationally as creating a heightened risk of sexual exploitation[footnoteRef:11] and human trafficking.[footnoteRef:12] Research in Ireland has shown that relying on emergency accommodation can lead to children sharing space with adults who are abusing drugs or alcohol or being exposed to inappropriate adult behaviour or to distressing incidents such as stabbings or attempted suicides.[footnoteRef:13] Even in family hubs, which have been introduced since 2017, there is evidence of alcohol and drug use, and of children being exposed to distressing fights between adults in an environment where there is a lack of space and privacy.[footnoteRef:14] [11:  Homeless Link, Young People and Sexual Exploitation (2020), available at https://www.homeless.org.uk/sites/default/files/site-attachments/Child%20Sexual%20Exploitation%20and%20Homelessness%20Jan20.pdf. ]  [12:  See, eg, Understanding and Responding to Modern Slavery within the Homelessness Sector: A Report commissioned by the Independent Anti-Slavery Commissioner (2017), available at https://www.antislaverycommissioner.co.uk/media/1115/understanding-and-responding-to-modern-slavery-within-the-homelessness-sector.pdf.]  [13:  AM Halpenny, A Keogh and R Gilligan, A Place for Children? Children in Families Living in Emergency Accommodation: The Perspectives of Children, Parents and Professionals (2002), available at https://arrow.dit.ie/cgi/viewcontent.cgi?article=1017&context=aaschsslrep at pp 32 and 64-67.]  [14:  Ombudsman for Children’s Office (n 10 above) at pp 31-60.] 

It was reported in November 2019 that the number of reports of suspected child abuse or neglect being made to Tusla by managers of homeless accommodation was increasing, with 97 reports in seven months between January and July 2019 (compared with 133 reports for 12 months in 2018).[footnoteRef:15] The rate of increase in reports to Tusla (approximately 27%) significantly outstrips the rate of increase in child homelessness. The continuous deterioration in the homelessness crisis poses an ongoing child protection concern, and risks exposing children to deep and lasting harm due to neglect or abuse in addition to multiple other detrimental impacts. [15:  N Baker, “Tusla reports rise in number of homeless children experiencing abuse or neglect”, Irish Examiner, 19 November 2019.] 


Question 4: How does the State Party propose to meet the needs of victims of abuse?
The report of the UN Special Rapporteur on the Sale and Sexual Exploitation of Children noted lengthy waiting lists before victims of child sexual abuse receive social services; low rates of prosecution of sexual offences; and delays in the criminal process. The Rapporteur recommended that the capacity of the court system should be reviewed to ensure that it is equipped with the resources necessary to reduce delays.[footnoteRef:16] The report welcomed the ongoing review of the protocol governing joint interviewing, given that joint interviewing does not always happen in practice, and referenced the case of a child who had been interviewed nearly a dozen times and had begun losing track of her testimony, which had contributed to the case being dropped.[footnoteRef:17] [16:  Special Rapporteur on the sale and sexual exploitation of children (n 2 above) at [66]. ]  [17:  Special Rapporteur on the sale and sexual exploitation of children (n 2 above) at [59].] 

The Rapporteur was concerned about the fact that there is only one specialised forensic examination unit for victims of sexual abuse under the age of 14 years, meaning many children are required to travel for hours for examination and treatment after experiencing abuse, and some victims living far from the specialised unit may be fully deterred from accessing the service.[footnoteRef:18] The Rapporteur expressed further concern that there is no national therapeutic service for child victims of abuse, meaning that child victims are not guaranteed counselling that is appropriately specialized and nearby after they experience abuse. Non-governmental organizations are heavily relied upon to provide specialized therapeutic services, but lack the resources necessary to meet the present demand and to ensure that care is continuous. Furthermore, waiting lists are extensive for the public mental health services provided by the Health Service Executive, which risks leaving abused children in crisis.[footnoteRef:19] [18:  Ibid at [62].]  [19:  Ibid at [65].] 

The US State Department’s Trafficking in Persons Report for 2019 noted that there was no legally mandated psychological assistance for victims and a lack of specialized services to address the physical and mental health needs of victims. The counselling services provided by NGOs were insufficient. There were no dedicated shelters for victims of trafficking; mixed-gender housing in the direct provision system had inadequate privacy, was unsuitable and potentially unsafe for traumatized victims, could expose them to greater exploitation, and undermined victim recovery. Experts noted a lack of specialized services for all victims, but especially for female victims who had been traumatized due to psychological, physical, or sexual violence.[footnoteRef:20] [20:  US State Department, Trafficking in Persons Report (June 2019), available at https://www.state.gov/wp-content/uploads/2019/06/2019-Trafficking-in-Persons-Report.pdf at p 252.] 

In September 2019, the Minister for Children and Youth Affairs and the Minister for Justice and Equality jointly launched Barnahus, Onehouse Galway, a multi-agency integrated service developed to respond to the needs of children who have experienced sexual abuse, and of their families. All services necessary to address the investigation and treatment of child sexual abuse (including forensic examination, interviewing and therapeutic) are combined in a single location. This avoids the need for children to travel to multiple locations and repeat their story on multiple occasions, which mitigates the inherent risk of secondary traumatisation associated with engagement with therapeutic services and the criminal justice system. It is planned that the Galway service will be a pilot project that will lead to the development of a national service. A review of this pilot project’s operation in practice will determine when and if Onehouse can be launched nationwide.
The project is based on the Icelandic “Barnahus” model, which is widely recognised as best international best practice.[footnoteRef:21] Its introduction in Ireland (which has been widely welcomed by experts from all disciplines working in this field[footnoteRef:22]) represents real progress in meeting the needs of children who experience sexual abuse and is to be commended. However, it is yet to be determined whether this pilot project will be extended to a nationwide service. [21:  See, eg, D Wenke, Enabling Child-Sensitive Justice: The Success Story of the Barnahus Model and its Expansion in Europe (Council of the Baltic Sea States Secretariat, 2017) at p 5, available at https://www.childrenatrisk.eu/promise/wp-content/uploads/PROMISE-Enabling-Child-Sensitive-Justice.pdf.]  [22:  See, eg, C O’Keeffe, “Child therapy experts welcome opening of specialist centre in Galway”, Irish Examiner, 16 September 2019 and C Gallagher, “Project seen as ‘game changer’ in helping child abuse victims”, Irish Times, 16 September 2019.] 


Question 5: How will child participation be enhanced in child protection processes?
There has been progress in some aspects of child participation. For example, in 2019, HIQA commenced direct engagement with children as part of their inspection process. Similar consultative initiatives by the Department of Children and Youth Affairs, Tusla and the Ombudsman for Children received positive feedback from the UN Special Rapporteur on the Sale and Sexual Exploitation of Children.[footnoteRef:23] However, progress in facilitating child participation in court proceedings has been more limited. As highlighted by the Joint Oireachtas Committee on Justice and Equality, current arrangements fail to discharge constitutional obligations due to weaknesses in the legislation governing both private and public law proceedings and in the resourcing of mechanisms for allowing children to participate.[footnoteRef:24] Draft legislative proposals in relation to child participation in public law child care proceedings contain some welcome elements governing the independence, regulation and qualifications of guardians ad litem (GALs). However, other elements (including the functions, powers and status of the GAL, the criteria for appointment, legal advice and representation for GALs, and service of documents) risk undermining the effectiveness of the GAL as a vehicle for child participation. [23:  Special Rapporteur on the sale and sexual exploitation of children (n 2 above) at [68].]  [24:  Joint Oireachtas Committee on Justice and Equality, Report on Reform of the Family Law System (October 2019), available at https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_justice_and_equality/reports/2019/2019-10-24_report-on-reform-of-the-family-law-system_en.pdf at p 32.] 

In order to give full effect to the right of the child to be heard, the Child Care Act 1991 should be amended to make it mandatory rather than discretionary to ascertain the views (if any) of all children capable of forming views, and to provide for a range of mechanisms designed to facilitate this. The functions and powers of GALs should be defined in such a way as to ensure that important functions currently performed by GALs (such as cross-examination, adducing evidence, making submissions, seeking disclosures or participating in reviews) can continue to be performed. The provisions governing the criteria for appointing GALs should provide for a presumption that GALs be appointed in District Court child care proceedings by stating that a GAL should be appointed in all cases, subject only to defined (and narrowly drawn) exceptions. In addition to the above changes to the provisions of the 2019 Bill, the establishment of a specialist family court structure, with dedicated staff and facilities designed to ensure a child-friendly environment conducive to direct participation, should proceed as a matter of priority.

Question 6: What measures are being taken by the State Party to enhance inter-agency collaboration?
General Comment No 13 on The right of the child to freedom from all forms of violence stresses the importance of inter-agency collaboration in child protection work,[footnoteRef:25] and this theme was repeated in multiple reports on Ireland in 2019. Effective inter-agency collaboration was noted by the National Review Panel in its reviews of the cases of Niamh[footnoteRef:26] and Oscar,[footnoteRef:27] as well as by HIQA in its Annual overview report on the inspection and regulation of children’s services.[footnoteRef:28] The report of the Expert Assurance Group acknowledged momentum in inter-agency engagements to develop more effective working. However, it also noted that the majority of actions, although on track for implementation, are yet to be completed, and considered the need for joint specialist training between Tusla and An Garda Síochána to be of the utmost urgency.[footnoteRef:29]  Difficulties between Tusla and the Health Services Executive in respect of children with disabilities was the central theme emphasised in the Ombudsman for Children’s Office reports on Molly.[footnoteRef:30] The National Review Panel review of the case of Fiona found “communication gaps between the parties involved and the lack of any interagency or interdisciplinary meetings to discuss the serious concerns that were identified and to plan a coordinated response,”[footnoteRef:31] while the review of the case of Ray found that “communication between the addiction services and the SWD was limited”.[footnoteRef:32] The review of Simon found that while there was “good evidence of inter-agency communication at operational level”, “shortcomings were very evident at care planning level”.[footnoteRef:33] The Irish Penal Reform Trust Care and Justice report was critical of the lack of co-ordinated policy in relation to involvement of children in care with the criminal justice system and called for a joint protocol aimed at addressing the to be developed by the Department of Children and Youth Affairs and the Irish Youth Justice Service with the involvement of An Garda Síochána and Tusla.[footnoteRef:34] [25:  Committee on the Rights of the Child, General Comment No 13: The right of the child to freedom from all forms of violence, UN Doc No CRC/C/GC/13, 18 April 2011 at [42] and [50].]  [26:  National Review Panel, Review undertaken in respect of a death experienced by a young person who had contact with Tusla: Niamh (June 2019), available at https://www.tusla.ie/uploads/content/Niamh_Executive_Summary_final.pdf.]  [27:  National Review Panel, Review undertaken in respect of the death of Oscar, an infant whose family had contact with Tusla services (June 2019), available at https://www.tusla.ie/uploads/content/Oscar_Executive_Summary_final.pdf. ]  [28:  HIQA (n 1 above) at p 38.]  [29:  Final Report of the Expert Assurance Group to the Minister for Children and Youth Affairs (September 2019), available at https://assets.gov.ie/48194/18906f6d5e294c12a8ba9f62b729181b.pdf at p 28.]  [30:  Ombudsman for Children’s Office, Molly Two Years On: Have Tusla and the HSE delivered on commitments to children with a disability in the care of the State? (2020), available at https://www.oco.ie/app/uploads/2020/01/Molly-Two-Years-On.pdf.]  [31:  National Review Panel, Review of the death of a child known to Tusla child protection and welfare services:
Fiona (March 2019), available at https://www.tusla.ie/uploads/content/Fiona_Executive_Summary.pdf. ]  [32:  National Review Panel, Review undertaken in respect of a death experienced by a child known to Tusla child protection social work services: Ray (March 2019), available at https://www.tusla.ie/uploads/content/Ray_Executive_Summary.pdf.]  [33:  National Review Panel, Review of the death of a young person known to HSE/Tusla services: Simon (April 2019), available at https://www.tusla.ie/uploads/content/Simon_Executive_Summary.pdf. ]  [34:  N Carr and P Maycock, Care and Justice: Children and Young People in Care and
Contact with the Criminal Justice System (Irish Penal Reform Trust, 2019) at p 48, available at http://www.iprt.ie/files/Care-and-Justice-web.pdf. ] 


Question 7: What measures will be taken to remedy historical rights violations associated with child abuse, child labour and forced adoption?
The Government does not evidence a sufficient willingness to respond to documented historical human rights violations related to child protection. The failure to implement the decision of O’Keeffe v Ireland[footnoteRef:35] over six years after the decision of the European Court of Human Rights is a prominent but not an isolated example. The UN Special Rapporteur on the sale and sexual exploitation of children has also drawn attention to restrictive approaches being taken in the context of both Magdalene Laundries and Mother and Baby Homes.[footnoteRef:36] The Irish Government appears to have developed a culture of denial and obstruction on the issue of State responsibility for historical violations of children’s rights, even where international human rights bodies determine that State responsibility was engaged. This causes trauma and damage to those affected by forcing them to fight the State for many years to receive an acknowledgment of liability and redress to which they are entitled by international human rights law. [35:  35810/09, 28 January 2014 (Grand Chamber).]  [36:  Special Rapporteur on the sale and sexual exploitation of children (n 2 above) at [14] to [19].] 
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