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Introduction

1. The Mental Disability Advocacy Center (“MDAC”) is an international non-governmental human rights organisation headquartered in Budapest, Hungary. MDAC has been working in Hungary since 2002. The organisation advances the rights of children and adults with intellectual disabilities and those with psycho-social disabilities. MDAC does this through a combination of strategic litigation, research, advocacy and capacity-building, and the organisation has participatory status at the Council of Europe and special consultative status at the UN Economic and Social Council.

2. The Hungarian Civil Liberties Union (“HCLU”) is a law reform and legal defence public interest NGO in Hungary, working independently of political parties, the state or any if its institutions. HCLU’s aim is to promote the case of fundamental rights and principles also laid down by international conventions. Generally it has the goal of building and strengthening the civil society and rule of law in Hungary and the CEE region.
3. In its concluding observations on Hungary (CRPD/C/HUN/CO/1) (“Concluding Observations”) adopted on 26 and 27 September 2012 the CRPD Committee requested that Hungary submit within 12 months information in writing on the measures adopted in order to meet the recommendations set out in paragraphs 26 and 46. Accordingly, this submission provides the CRPD Committee with information about Hungary’s progress on the right to legal capacity and the right vote of persons with disabilities.

Right to legal capacity
4. The CRPD Committee recommended that Hungary “[…]take immediate steps to derogate guardianship in order to move from substitute decision-making to supported decision-making[…]”.
 On 11 February 2013 the Hungarian Parliament adopted a new Civil Code which is planned to enter into force on 15 March 2014.
 The new Civil Code contains provisions that allow for “full restriction of legal capacity”. The Code explains that this means that once an adult with disability is fully restricted of legal capacity, his/her legal statements are null and void, and the guardian acts on behalf of the person concerned,
 unless these legal statements are insignificant contracts.
 This is equivalent to plenary guardianship and constitutes substituted decision-making.

5. The CRPD Committee recommended that Hungary should comply with “article 12 of the Convention, including with respect to the individual's right, in his/her own capacity, to give and withdraw informed consent for medical treatment, to access justice, to vote, to marry, to work, and to choose a place of residence”.
 The situation now is that people with disabilities fully restricted of their legal capacity are automatically deprived of several Convention rights including the right to marry,
 to make a will,
 to adopt children,
 to give and withdraw informed consent for medical treatment,
 to access justice,
 to work,
 and to choose a place of residence.

6. It is also important to mention that in July 2013 the Commissioner for Fundamental Rights submitted a petition to the Constitutional Court concerning the unconstitutionality of the measure of “full restriction of legal capacity”.
 According to the Commissioner “full restriction of legal capacity” violates not only the Fundamental Law but Article 12 of the CRPD and Article 8 of the European Convention on Human Rights as well. The case is pending before the Constitutional Court.

Faulty supported decision-making 

7. The new Civil Code introduces supported decision-making. However, this is available only for people who “due to a minor decrease in their mental capacity need help in dealing with some of their affairs and in making decisions”.
 This principle of the Hungarian supported decision-making legislation forms the basis of the draft law on supported decision-making as well.
 In the view of the submitting organisations, this approach which makes supported decision-making available only for certain persons with disabilities is in clear violation of Articles 1 and 12 of the CRPD according to which the CRPD’s purpose is to “…promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by ALL persons with disabilities…”
 and “States Parties shall take appropriate measures to provide access by persons with disabilities [the scope is not limited to certain disabilities] to the support they may require in exercising their legal capacity.

8. The draft law on supported decision-making has a long list of various family-members who are assumed can be trusted to be the adult’s support person.
 In the view of the submitting organisations the approach which considers all relatives trusted individuals is questionable because there is no necessary link between being a relative of an adult with disabilities and being in a relationship of trust with the same individual.
9. The new Civil Code claims that the appointment of a support person does not affect the legal capacity of the adult with disability.
 A draft law clearly goes against this sentiment by prohibiting people who are under guardianship or who have a supported decision-maker from being foster parents.
 This is contrary to the CRPD because Article 12 requires legal capacity to be exercised in all areas of life. 
10. The submitting organisations urge the Committee to recommend to the Hungarian government:
i. To amend the Act V of 2013 on the Civil Code before it enters into force to abolish the measure of “full restriction of legal capacity” (tantamount to plenary guardianship) and all kind of substituted decision-making which are imposed on persons with disabilities.
ii. To amend the same legislation with regard to supported decision-making which shall be available for all adults with disabilities.

iii. To ensure that legal capacity of people with disabilities who have a supported decision-maker remain intact and can exercise their rights in all fields of life.
iv. To ensure that in the development, amendment and implementation of the measures related to the right to legal capacity, the government closely consults with and actively involves persons with disabilities and civil society organisations, in line with Article 4(3) of the Convention.
Right to vote

11. In its concluding observations on Hungary the CRPD Committee recommended that the government should review “all relevant legislation […] to ensure that all persons with disabilities regardless of their impairment, legal status or place of residence have a right to vote, and that they can participate in political and public life on an equal basis with others”.
 The Committee was clearer with regard to Spain that denial of the right to vote based on individualised decision taken by a judge is not in compliance with Article 29 of the CRPD.

12. The government went ahead and wilfully ignored the CRPD Committee’s recommendation. The Constitution (Fundamental Law) still contains the provision that a court can remove the person’s right to vote due to “limited mental capacity”.
 This clearly contradicts Article 29 of the CRPD. 
13. The parliament adopted a new election law on 8 April 2013.
 Provisions on the right to vote of people restricted of their legal capacity were amended on 10 June 2013 and entered into force on 21 June 2013. According to the Act on Electoral Procedure, in the course of a guardianship procedure the court must decide whether to deprive the adult of the right to vote.
 The court may deprive the right to vote from a person whose mental capacity:
a) is permanently or episodically, and largely diminished as a result of his/her mental state, intellectual disability or pathological addiction; or
b) is permanently and completely diminished as a result of his/her mental state or intellectual disability.
 
14. The new election law contains provisions on support available for people with disabilities.
 Voters who cannot read, who are prevented from voting because of their physical impairment, or other reasons are entitled to use the assistance of a person of their choice.
 However, the law mentions explicitly only persons with physical disabilities and the meaning of “other reasons” will depend on the interpretation of electoral committees and courts. The law is insufficiently clear and should explicitly guarantee assistance to every voter with disabilities.
15. The submitting organisations urge the Committee to recommend to the Hungarian government: 

i. To amend Article XXIII (6) of the Fundamental Law of Hungary and Act XXXVI of 2013 on Electoral Procedure in order to ensure that all persons with disabilities including those who are placed under any kind of adult guardianship measure can exercise their right to vote and stand for election.
ii. To amend Section 181 (1) of Act XXXVI of 2013 on Electoral Procedure in order to guarantee the free expression of the will of all voters with disabilities by allowing them to chose someone to assist them in voting.
� CRPD Committee, Concluding Observations: Hungary, para. 26 (CRPD/C/HUN/CO/1).


� Section 8:4 of the Act V of 2013 on the Civil Code.


� Section 2:22 (1) of the Act V of 2013 on the Civil Code.


� Section 2:22 (2) of the Act V of 2013 on the Civil Code.


� CRPD Committee, Concluding Observations: Hungary, para. 26 (CRPD/C/HUN/CO/1).


� Section 4:10 (1) of the Act V of 2013 on the Civil Code.


� Book 7th (Inheritance law) and Section 2:22 (1) of the Act V of 2013 on the Civil Code.


� Section 4:130 (1) of the Act V of 2013 on the Civil Code.


� Section 15 (2) of the Act CLIV of 1997 on Health.


� Section 49 (1)-(2) of the Act III of 1952 on the Code of Civil Procedure; Section 15 (7) of the Act CXL of 2004 on the General Rules of Administrative Proceedings and Services.


� Section 21 (5) of the Act I of 2012 on the Labour Code.


� Section 2:22 (1) (3) of the Act V of 2013 on the Civil Code.


�See the press release of the Office of the Commissioner for Fundamental Rights (only in Hungarian): � HYPERLINK "http://www.ajbh.hu/kozlemenyek/-/content/10180/2/az-ombudsman-alkotmanybirosagi-inditvanya-az-uj-polgari-torvenykonyv-teljesen-korlatozo-gondnoksag-intezmenye-kapcsan" �http://www.ajbh.hu/kozlemenyek/-/content/10180/2/az-ombudsman-alkotmanybirosagi-inditvanya-az-uj-polgari-torvenykonyv-teljesen-korlatozo-gondnoksag-intezmenye-kapcsan� (last accessed on 8 August 2013)


� Section 2:38 (1) of the Act V of 2013 on the Civil Code.


� Section 1.3 of the draft law on supported decision-making. The draft law is available from the website of the Government: � HYPERLINK "http://www.kormany.hu/download/5/c7/f0000/%C3%BAj%20ptk%20-%20szoc.zip#!DocumentBrowse" �http://www.kormany.hu/download/5/c7/f0000/%C3%BAj%20ptk%20-%20szoc.zip#!DocumentBrowse� (last accessed on 8 August 2013).


� Article 1 of the CRPD (Emphasis added).


� Article 12(3) of the CRPD (Interpretative note added)


� Section 2 (3) of the draft law on supported decision-making. The list is the adult’s spouse; next of kin; adopted children; stepchildren; foster children, adoptive parents; stepparents; foster parents; brothers and sisters; cohabitant; spouse of the next of kin; next of kin of the spouse; brothers and sisters of the spouse; and spouses of brothers and sisters.


� Section 2:38 (3) of the Act V of 2013 on the Civil Code.


� Section 6 of the draft law on amendments of certain acts related to the entry into force of the Civil Code. See also Section11 of the same draft law. The draft law is available from the website of the Government: � HYPERLINK "http://www.kormany.hu/download/5/c7/f0000/%C3%BAj%20ptk%20-%20szoc.zip#!DocumentBrowse" �http://www.kormany.hu/download/5/c7/f0000/%C3%BAj%20ptk%20-%20szoc.zip#!DocumentBrowse� (last accessed on 8 August 2013).


� CRPD Committee, Concluding Observations: Hungary, para. 46 (CRPD/C/HUN/CO/1).


� CRPD Committee, Concluding Observations: Spain, para 34 (CRPD/C/ESP/CO/1).


� Article XXIII (6) of the Fundamental Law of Hungary.


� Act XXXVI of 2013 on Electoral Procedure.


� Section 13/A (1) of the Act XXXVI of 2013 on Electoral Procedure.


� Section 13/A (2) of the Act XXXVI of 2013 on Electoral Procedure.


� See Section 88 of the Act XXXVI of 2013 on Electoral Procedure.


� Section 181 (1) of the Act XXXVI of 2013 on Electoral Procedure.





PAGE  
6

[image: image1]