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1. Walk Free welcomes the opportunity to contribute to the identification of issues and questions by the 86th Pre-sessional Working Group of the Committee on the Elimination of Discrimination against Women (the Committee) ahead of its review of Malaysia.
2. Walk Free is an international human rights organisation with a mission to end modern slavery globally. Walk Free approaches this challenge through a combination of direct implementation, grassroots community engagement, and working in partnership with faiths, businesses, academics, NGOs, and governments around the world.
3. Modern slavery covers a set of specific legal concepts including human trafficking, forced labour, debt bondage, forced or servile marriage, slavery and slavery-like practices, and the sale and exploitation of children. Although modern slavery is not defined in law, it is used as an umbrella term that focusses attention on the commonalities across these legal concepts. Essentially, it refers to situations of exploitation that a person cannot refuse or leave because of threats, violence, coercion, deception, and/or abuse of power.   
4. Walk Free is the author of the Global Slavery Index (GSI), the world’s leading dataset on measuring and understanding modern slavery. The GSI assesses country-level prevalence, vulnerability, and government responses to modern slavery. To date, Walk Free have published four editions of the GSI, the most recent in 2018. The 2018 GSI estimated that there were 212,000 people living in situations of modern slavery in Malaysia on any given day in 2016, a prevalence of 6.9 per every thousand people.[endnoteRef:2]  [2:  Walk Free 2018, The Global Slavery Index 2018, The Minderoo Foundation. Available from: https://www.globalslaveryindex.org/resources/downloads/.] 

5. Together with the International Labour Organization (ILO) and the International Organization for Migration (IOM), Walk Free developed the Global Estimates of Modern Slavery (GEMS). The 2022 GEMS found that 49.6 million people were in modern slavery in 2021, and that women and girls were disproportionately affected, accounting for over half of all victims.[endnoteRef:3] The Asia Pacific region has the third highest prevalence and highest total number of people living in modern slavery (29.3 million), accounting for 55 per cent of all people in forced labour (15.1 million) and 65 per cent of people in a forced marriage (14.2 million).[endnoteRef:4]   [3:  International Labour Organisation (ILO) & Walk Free 2022, Global Estimates of Modern Slavery, ILO. Available from: https://cdn.walkfree.org/content/uploads/2022/09/12142341/GEMS-2022_Report_EN_V8.pdf [28 October 2022].]  [4:  As above.] 

6. Walk Free’s 2020 report, Stacked Odds, provides the most comprehensive evaluation of the female experience of modern slavery to date. The report found that women and girls are at higher risk of modern slavery and exploitation throughout every stage of their lives, in every region of the world. This heightened vulnerability to modern slavery among women and girls is driven by power imbalances embedded within international and national legal and socio-cultural norms.   
7. The purpose of the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), as set out in the preamble, is to affirm the principle of gender equality, noting that “all human beings are born free and equal in dignity and rights and that everyone is entitled to all the rights and freedoms set forth therein, without distinction of any kind, including distinction based on sex.” Gender equality can never be achieved while modern slavery exists, therefore effective implementation of CEDAW must include action to eliminate modern slavery in all its forms. This is reflected in General Recommendation No. 38 (2020) on Trafficking in Women and Girls in the Context of Global Migration (R38).
8. Malaysia has declared that its accession is subject to the understanding that the provisions of the Convention do not conflict with the provisions of the Islamic Sharia and the Federal Constitution of Malaysia, and it does not consider itself bound by articles 9 (2), 16 (1) (a), 16 (1) (c), 16 (1) (f) and 16 (1) (g) of the Convention. In respect of article 11, Malaysia interprets the provisions as a reference to the prohibition of discrimination on the basis of equality between men and women only.  
9. All international legal references are to CEDAW, unless stated otherwise.
10. Walk Free would welcome any requests from the CEDAW Working Group to discuss and/or provide further detail regarding the submissions contained herein. 
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Forced labour 
11. Slavery and forced labour are criminalised under article 370 and 374 of the Penal Code respectively.[endnoteRef:5] Forced labour is also an offence under the Employment Act, pursuant to a 2022 amendment prescribing penalties of a fine and/or imprisonment.[endnoteRef:6]  [5:  Penal Code, 1936 (Act 574) (Malaysia) arts 370 & 374]  [6:  Employment (Amendment) Act, 2022 (Act A1651) (Malaysia) art 41] 

12. Human trafficking is criminalised under the 2007 Anti-Trafficking in Persons and Smuggling of Migrants (ATIPSOM) Act.[endnoteRef:7] As noted in the State Party’s report, a 2022 amendment to ATIPSOM broadened the definition of trafficking, repealed the definition of coercion, and provided for the inclusion of non-governmental organisations in the Anti-Trafficking in Persons and Anti-Smuggling of Migrants Council (MAPO). Yet Walk Free also notes the introduction of the inhumane penalty of lashing for trafficking offences.[endnoteRef:8] Despite the changes coming into effect in February 2022, officials reportedly continue to interpret trafficking as requiring physical force or restraint in line with the previous definition of coercion, meaning cases involving psychological coercion may be overlooked.[endnoteRef:9] This has reportedly contributed to low conviction rates, despite the establishment of a human trafficking court in 2018,[endnoteRef:10] thereby failing to meet obligations under article 6. [7:  Anti-trafficking in Persons and Anti-smuggling of Migrants Act, 2007  (Malaysia) arts 12, 14 & 15]  [8:  Ministry of the Interior 2022, KENYATAAN MEDIA PENGUATKUASAAN AKTA ANTIPEMERDAGANGAN ORANG DAN ANTIPENYELUDUPAN MIGRAN (PINDAAN) 2022 [AKTA A1644], Government of Malaysia. Available from: https://www.moha.gov.my/images/kenyataanmedia/KENYATAAN_MEDIA_RUU_ATIPSOM_KUAT_KUASA_21022022.pdf. [21 October 2022]; Alagaratnam, S 2022, A commentary on the Anti-Trafficking in Persons and Anti-Smuggling of Migrants (Amendment) Act 2022, Lexology. Available from: https://www.lexology.com/library/detail.aspx?g=7e6a86d7-076c-4a4a-a8c7-bd626964bbab. [23 January 2023].]  [9:  Office to Monitor and Combat Trafficking in Persons 2022, Trafficking in Persons Report: Malaysia Country Narrative, United States Department of State. Available from: https://www.state.gov/reports/2022-trafficking-in-persons-report/malaysia/#:~:text=The%20Government%20of%20Malaysia%20does,Malaysia%20remained%20on%20Tier%203. [23 January 2023].]  [10:  Yi, BL 2019,'Malaysia's human trafficking court nets few scalps in first year', Reuters, 4 September. Available From: https://www.reuters.com/article/us-malaysia-trafficking-court-idUSKCN1VP00D. [19 January 2023].] 

13. Forced labour is reported in several sectors in Malaysia, including domestic work,[endnoteRef:11] and the production of palm oil[endnoteRef:12] and rubber gloves,[endnoteRef:13] with worsening conditions reported during the COVID-19 pandemic.[endnoteRef:14] Evidence suggests that migrants are trafficked to Malaysia for forced labour from countries across the region, including Cambodia, Bangladesh, Indonesia, Myanmar, Nepal, and Pakistan, as well as within Malaysia.[endnoteRef:15] Migrants are often trafficked into Malaysia on a tourist visa and then forced to work; without work permits, they are vulnerable to arrest and detention.[endnoteRef:16]  [11:  Office to Monitor and Combat Trafficking in Persons 2022, Trafficking in Persons Report: Malaysia Country Narrative, United States Department of State. Available from: https://www.state.gov/reports/2022-trafficking-in-persons-report/malaysia/#:~:text=The%20Government%20of%20Malaysia%20does,Malaysia%20remained%20on%20Tier%203. [23 January 2023]; 2022,'Abused maid wasn’t paid since 2019, says minister', Free Malaysia Today, 2 September. Available From: https://www.freemalaysiatoday.com/category/nation/2022/09/02/abused-maid-wasnt-paid-since-2019-says-minister/. [23 January 2023]; Ragu, D 2023,'Indonesian maids in the dark over their rights, says advocacy group', as above, 21 January. Available From: https://www.freemalaysiatoday.com/category/nation/2023/01/21/indonesian-maids-in-the-dark-over-their-rights-says-advocacy-group/; Barker, A 2018,'Indonesian maid's death in Malaysia exposes 'brutal' human trafficking of migrant workers', ABC News, 23 February. Available From: https://www.abc.net.au/news/2018-02-23/indonesian-womans-death-exposes-trafficking-of-migrant-workers/9476934. [23 January 2023].]  [12:  2021,'Buyers shun major Malaysian palm oil producers after forced labour allegations', Reuters, 8 February 2021. Available From: https://news.trust.org/item/20210209135406-tfsbk/?utm_campaign=trafficking&utm_medium=newsletter&utm_source=secondListing&utm_content=link3&utm_contentItemId=20210209135406-tfsbk. [23 January 2023].]  [13:  Bengtsen, P 2019,'Clean Gloves, Dirty Practices: Debt Bondage in Malaysia’s Rubber Glove Industry', The Diplomat, 22 November Available From: https://thediplomat.com/2019/11/clean-gloves-dirty-practices-debt-bondage-in-malaysias-rubber-glove-industry/. [23 January 2023]; 2021,'US to seize gloves made by Malaysian firm over forced labour', Business & Human Rights Resource Centre, 31 March. Available From: https://www.business-humanrights.org/en/latest-news/us-to-seize-gloves-made-by-malaysian-firm-over-forced-labour/?mc_cid=9bab59a9bb&mc_eid=a18fa05e7c. [23 January 2023]; Ananthalakshmi, A 2021,'U.S. bars Malaysian glove maker Supermax over alleged labour abuses', Reuters, 21 October. Available From: https://www.reuters.com/world/us-bars-malaysian-glove-maker-supermax-over-alleged-labour-abuses-2021-10-21/. [23 January 2023]; 2020,'Malaysia: Hundreds of migrant workers subject to "squalid" onsite living conditions at glove manufacturers owned by Brightway Holdings; Incl. buyer responses', Business & Human Rights Resource Centre, 21 December. Available From: https://www.business-humanrights.org/en/latest-news/malaysia-ministry-finds-glove-company-to-have-violated-law-after-raid-as-workers-found-living-in-shipping-containers/. [23 January 2023].]  [14:  2020,'Palm oil workers discouraged from going home, rights groups say', Reuters, 11 December. Available From: https://www.freemalaysiatoday.com/category/nation/2020/12/11/palm-oil-workers-discouraged-from-going-home-rights-groups-say/. [23 January 2023].]  [15:  Freedom Collaborative 2021, Malaysia’s human trafficking routes: what the collective data tells us about migrant worker exploitation. Available from: https://winrock.org/wp-content/uploads/2021/12/Malaysias-Human-Trafficking-Routes-What-the-Collective-Data-Tells-Us-About-Migrant-Worker-Exploitation.pdf. [23 January 2023].]  [16:  Ganesan, RR 2021,'Online system leading to trafficking of maids, govt told', Free Malaysia Today, 3 December. Available From: https://www.freemalaysiatoday.com/category/nation/2021/12/03/online-system-leading-to-trafficking-of-maids-govt-told/. [23 January 2023].; Freedom Collaborative 2021, Malaysia’s human trafficking routes: what the collective data tells us about migrant worker exploitation, p. 12. Available from: https://winrock.org/wp-content/uploads/2021/12/Malaysias-Human-Trafficking-Routes-What-the-Collective-Data-Tells-Us-About-Migrant-Worker-Exploitation.pdf. [23 January 2023]] 

14. While training on victim identification has been delivered for law enforcement, the definition of trafficking is not consistently understood. Standard operating procedures (SOPs) on victim identification developed for law enforcement in 2020 are not uniformly implemented, and are not available for all frontline responders.[endnoteRef:17] Some training has been provided for social workers, labour officials, and the coast guard, however training does not appear to be delivered systematically, meaning victims are less likely to be identified.[endnoteRef:18] Operations targeting undocumented migrants during the pandemic, including Rohingya,[endnoteRef:19] and poor application of SOPs by law enforcement, has resulted in some victims being punished for immigration violations rather than being identified and supported,[endnoteRef:20] thereby failing to meet obligations under article 6. [17:  Office to Monitor and Combat Trafficking in Persons 2022, Trafficking in Persons Report: Malaysia Country Narrative, United States Department of State. Available from: https://www.state.gov/reports/2022-trafficking-in-persons-report/malaysia/#:~:text=The%20Government%20of%20Malaysia%20does,Malaysia%20remained%20on%20Tier%203. [23 January 2023].]  [18:  Office to Monitor and Combat Trafficking in Persons 2020, Trafficking in Persons Report: Malaysia Country Narrative, United States Department of State. Available from: https://www.state.gov/reports/2020-trafficking-in-persons-report/malaysia/ [24 May 2020].]  [19:  Ananthalakshmi, A & Latiff, R 2020,'Rohingya targeted in Malaysia as coronavirus stokes xenophobia', Reuters, 23 May. Available From: https://www.reuters.com/article/uk-health-coronavirus-malaysia-rohingya-idUKKBN22Z00Q. [23 January 2023].]  [20:  Office to Monitor and Combat Trafficking in Persons 2021, Trafficking in Persons Report: Malaysia Country Narrative, United States Department of State. Available from: https://www.state.gov/reports/2021-trafficking-in-persons-report/malaysia/. [23 January 2023]; Office to Monitor and Combat Trafficking in Persons 2022, Trafficking in Persons Report: Malaysia Country Narrative, United States Department of State. Available from: https://www.state.gov/reports/2022-trafficking-in-persons-report/malaysia/#:~:text=The%20Government%20of%20Malaysia%20does,Malaysia%20remained%20on%20Tier%203. [23 January 2023].] 

15. The absence of laws or policies stating that recruitment fees are to be paid by the employer, and not the employee, creates significant vulnerability to exploitation.[endnoteRef:21] The Private Employment Agencies Act (amended 2018) allows recruitment fees of up to 25 per cent of one month’s salary to be charged to Malaysian workers employed locally or overseas, and one month’s salary to be charged to foreign workers in Malaysia.[endnoteRef:22] Further, while article 12 of the Passports Act makes it an offence to withhold another individual’s passport, the legislation allows employers to retain workers’ passports with their permission, which may be difficult to ascertain.[endnoteRef:23] Passport retention is widely reported in Malaysia,[endnoteRef:24] thereby failing to meet obligations under paragraph 59(d) of R38. [21:  Liberty Asia 2018, Legal Gap Analysis of Anti-Trafficking Legislation in Malaysia. Available from: http://freedom.collaborative.prod.s3.amazonaws.com/GapAnalysis_Malaysia_20180312.pdf. [23 January 2023].]  [22:  Private Employment Agencies Act (amended 2018), 1981 (Act 246) (Malaysia)  ]  [23:  Passports Act, 1966 (Act No. 150 of 1966) (Malaysia) art 12]  [24:  Bengtsen, P 2019,'Clean Gloves, Dirty Practices: Debt Bondage in Malaysia’s Rubber Glove Industry', The Diplomat, 22 November Available From: https://thediplomat.com/2019/11/clean-gloves-dirty-practices-debt-bondage-in-malaysias-rubber-glove-industry/. [23 January 2023]; 2020,'Tesco workers in Malaysia and Thailand abused, UK grocer says in modern slavery report', South China Morning Post, 16 May. Available From: https://www.scmp.com/news/asia/southeast-asia/article/3084714/tesco-workers-malaysia-and-thailand-abused-uk-grocer-says. [23 January 2023]; Fair Labor Association 2018, Assessing forced labor risks in the palm oil sector in Indonesia and Malaysia The Consumer Goods Forum. Available from: https://www.theconsumergoodsforum.com/wp-content/uploads/2018/11/201811-CGF-FLA-Palm-Oil-Report-Malaysia-and-Indonesia_web.pdf. [17 June 2022].] 

16. Migrant women are particularly vulnerable to debt bondage and trafficking for forced labour in domestic work,[endnoteRef:25] as the labour law excludes domestic workers from a number of protections, including provisions relating to fair termination, minimum working days, maternity, rest days, and other conditions of service.[endnoteRef:26] In July 2022, the government of Indonesia temporarily banned labour migration to Malaysia after it was reported that Malaysian authorities contravened an agreement[endnoteRef:27] and continued to utilise an online domestic worker recruitment portal connected to allegations of trafficking.[endnoteRef:28] Women are reportedly lured with false promises of a job other than domestic work, and subject to poor living and working conditions, non-payment of wages, excessive hours, physical abuse.[endnoteRef:29]  [25:  Office to Monitor and Combat Trafficking in Persons 2022, Trafficking in Persons Report: Malaysia Country Narrative, United States Department of State. Available from: https://www.state.gov/reports/2022-trafficking-in-persons-report/malaysia/#:~:text=The%20Government%20of%20Malaysia%20does,Malaysia%20remained%20on%20Tier%203. [23 January 2023]; 2022,'Abused maid wasn’t paid since 2019, says minister', Free Malaysia Today, 2 September. Available From: https://www.freemalaysiatoday.com/category/nation/2022/09/02/abused-maid-wasnt-paid-since-2019-says-minister/. [23 January 2023]; Ragu, D 2023,'Indonesian maids in the dark over their rights, says advocacy group', as above, 21 January. Available From: https://www.freemalaysiatoday.com/category/nation/2023/01/21/indonesian-maids-in-the-dark-over-their-rights-says-advocacy-group/; Barker, A 2018,'Indonesian maid's death in Malaysia exposes 'brutal' human trafficking of migrant workers', ABC News, 23 February. Available From: https://www.abc.net.au/news/2018-02-23/indonesian-womans-death-exposes-trafficking-of-migrant-workers/9476934. [23 January 2023].]  [26:  Employment Act, 1955 (Act 265) (Malaysia) 25]  [27:  Asia Pacific Migration Network 2022,'Indonesia Sends Migrant Workers to Malaysia Again', ILO Regional Office for Asia and the Pacific, 28 July. Available From: https://apmigration.ilo.org/news/indonesia-sends-migrant-workers-to-malaysia-again. [27 January 2023]; 2022,'Indonesia, Malaysia ink MoU on migrant workers' protection', Anatara News, 1 April. Available From: https://en.antaranews.com/news/222933/indonesia-malaysia-ink-mou-on-migrant-workers-protection. [27 January 2023]; 2022,'Indonesia, Malaysia sign agreement on protection of migrant workers', Reuters, 1 April. Available From: https://www.reuters.com/world/asia-pacific/indonesia-malaysia-sign-agreement-protection-migrant-workers-2022-04-01/. [27 January 2023].]  [28:  2022,'Indonesia imposes temporary freeze on sending migrant workers to Malaysia', Reuters, 13 July. Available From: https://www.reuters.com/world/asia-pacific/indonesia-imposes-temporary-freeze-sending-migrant-workers-malaysia-2022-07-13/. [23 January 2023]; Ganesan, RR 2021,'Online system leading to trafficking of maids, govt told', Free Malaysia Today, 3 December. Available From: https://www.freemalaysiatoday.com/category/nation/2021/12/03/online-system-leading-to-trafficking-of-maids-govt-told/. [23 January 2023].]  [29:  Office to Monitor and Combat Trafficking in Persons 2022, Trafficking in Persons Report: Malaysia Country Narrative, United States Department of State. Available from: https://www.state.gov/reports/2022-trafficking-in-persons-report/malaysia/#:~:text=The%20Government%20of%20Malaysia%20does,Malaysia%20remained%20on%20Tier%203. [23 January 2023]; 2022,'Abused maid wasn’t paid since 2019, says minister', Free Malaysia Today, 2 September. Available From: https://www.freemalaysiatoday.com/category/nation/2022/09/02/abused-maid-wasnt-paid-since-2019-says-minister/. [23 January 2023]; Ragu, D 2023,'Indonesian maids in the dark over their rights, says advocacy group', as above, 21 January. Available From: https://www.freemalaysiatoday.com/category/nation/2023/01/21/indonesian-maids-in-the-dark-over-their-rights-says-advocacy-group/; Barker, A 2018,'Indonesian maid's death in Malaysia exposes 'brutal' human trafficking of migrant workers', ABC News, 23 February. Available From: https://www.abc.net.au/news/2018-02-23/indonesian-womans-death-exposes-trafficking-of-migrant-workers/9476934. [23 January 2023].] 

17. Forced labour is also well-documented within Malaysia’s palm oil sector. According to a survey funded by the government from June 2018 to January 2019, eight out of every 1,000 palm oil plantation workers were in situations of forced labour, with a particularly high prevalence in Sarawak.[endnoteRef:30] Migrant workers in the sector – primarily from Indonesia, Bangladesh, and the Philippines – experience high recruitment fees and debt bondage at the hands of recruiters, as well as passport withholding, wage theft, poor living conditions, restricted movement, threats, and physical and sexual abuse.[endnoteRef:31] Stakeholder interviews conducted by the Fair Labor Association found that women were more likely to be engaged in casual work and tasks involving adverse health impacts, and were more vulnerable to exploitation and sexual harassment.[endnoteRef:32] Women are reportedly abused by mandors (managers) in remote areas of the plantation.[endnoteRef:33] Local workers are also subject to exploitation, with families often employed on the same plantation over generations, remaining dependent on the plantation for housing, while vulnerable to wage theft, debt bondage, and abuse.[endnoteRef:34] Weak governance frameworks and absence of effective grievance mechanisms allow this exploitation to occur.[endnoteRef:35]  [30:  Office to Monitor and Combat Trafficking in Persons 2022, Trafficking in Persons Report: Malaysia Country Narrative, United States Department of State. Available from: https://www.state.gov/reports/2022-trafficking-in-persons-report/malaysia/#:~:text=The%20Government%20of%20Malaysia%20does,Malaysia%20remained%20on%20Tier%203. [23 January 2023].]  [31:  Liberty Shared 2020, Cruel Outcomes. Available from: https://winrock.org/wp-content/uploads/2020/11/LS_CruelOutcomes_11.6929x13_A4_Booklet_v11.pdf. [20 January 2023]; Kapoor, A 2020, The road to worthy work and valuable labour, Embode, pp. 31-35. Available from: https://drive.google.com/file/d/1CoX3M0cK2cYSZT2__SvEcoxmmxTOaJR0/view. [20 January 2023]; Finnwatch 2021, Migrant workers’ rights in oil palm estates in Malaysia. Available from: https://finnwatch.org/images/reports_pdf/Migrant_workers_rights_in_oil_palm_estates_in_Malaysia.pdf. [20 January 2023]; Cockayne, J 2021, Developing Freedom: The Sustainable Development Case for Ending Modern Slavery, Forced Labour and Human Trafficking, United Nations University, pp. 89-91. Available from: https://www.developingfreedom.org/wp-content/uploads/2021/01/DevelopingFreedom_MainReport_WebFinal.pdf. [2 February 2022].; 2022,'Malaysia's Sime Darby Plantation to compensate migrant workers over fees', Channel News Asia, 15 February. Available From: https://www.channelnewsasia.com/business/malaysias-sime-darby-plantation-compensate-migrant-workers-over-fees-2499536. [23 January 2023]; Fair Labor Association 2018, Assessing forced labor risks in the palm oil sector in Indonesia and Malaysia The Consumer Goods Forum. Available from: https://www.theconsumergoodsforum.com/wp-content/uploads/2018/11/201811-CGF-FLA-Palm-Oil-Report-Malaysia-and-Indonesia_web.pdf. [17 June 2022].; Cockayne, J 2021, Developing Freedom: The Sustainable Development Case for Ending Modern Slavery, Forced Labour and Human Trafficking, United Nations University, p. 123. Available from: https://www.developingfreedom.org/wp-content/uploads/2021/01/DevelopingFreedom_MainReport_WebFinal.pdf. [2 February 2022].]  [32:  Fair Labor Association 2018, Assessing forced labor risks in the palm oil sector in Indonesia and Malaysia The Consumer Goods Forum. Available from: https://www.theconsumergoodsforum.com/wp-content/uploads/2018/11/201811-CGF-FLA-Palm-Oil-Report-Malaysia-and-Indonesia_web.pdf. [17 June 2022].]  [33:  Liberty Shared 2020, Cruel Outcomes. Available from: https://winrock.org/wp-content/uploads/2020/11/LS_CruelOutcomes_11.6929x13_A4_Booklet_v11.pdf. [20 January 2023].]  [34:  As above ]  [35:  As above ; Finnwatch 2021, Migrant workers’ rights in oil palm estates in Malaysia. Available from: https://finnwatch.org/images/reports_pdf/Migrant_workers_rights_in_oil_palm_estates_in_Malaysia.pdf. [20 January 2023].] 

18. Concerningly, there is no national referral mechanism (NRM) to ensure victims are referred to services, and those who are referred to a government shelter lack freedom of movement. While amendments to ATIPSOM in 2015 provided for victims to be granted permission to move freely, foreign victims are required to remain in government shelters for the duration of their protection orders, which may last up to six months. Victims are not permitted to leave shelters unless granted an immigration pass, which in practice allows only chaperoned trips,[endnoteRef:36] thereby failing to meet obligations outlined in paragraph 94 of R38. [36:  Office to Monitor and Combat Trafficking in Persons 2020, Trafficking in Persons Report: Malaysia Country Narrative, United States Department of State. Available from: https://www.state.gov/reports/2020-trafficking-in-persons-report/malaysia/ [24 May 2020]; Office to Monitor and Combat Trafficking in Persons 2022, Trafficking in Persons Report: Malaysia Country Narrative, United States Department of State. Available from: https://www.state.gov/reports/2022-trafficking-in-persons-report/malaysia/#:~:text=The%20Government%20of%20Malaysia%20does,Malaysia%20remained%20on%20Tier%203. [23 January 2023].Ministry of Women, FaCD 2020, Beijing +25 Malaysia Progress Report 2014-2019, Government of Malaysia, pp. 41-42. Available from: https://asiapacificgender.org/sites/default/files/documents/Malaysia%20(English).pdf. [26 May 2021].] 

Forced sexual exploitation of adults
19. As the State Party acknowledges in its report, sex work is criminalised under article 372 of the Penal Code.[endnoteRef:37] Criminalisation of the commercial sex industry perpetuates vulnerability to forced labour within the sector and contravenes obligations under article 6 and 11(c) of the Convention. [37:  Penal Code, 1936 (Act 574) (Malaysia) arts 372] 

20. Women and girls are particularly at risk of trafficking for sexual exploitation,[endnoteRef:38] accounting for the majority of victims in Malaysia from 2016 to 2018.[endnoteRef:39] Information suggests women are recruited under false promises of work in the hospitality or garments sector, and subject to debt bondage and passport confiscation.[endnoteRef:40] Rohingya women in Bangladesh are also reportedly trafficked to Malaysia for sexual exploitation, lured with false offers of work.[endnoteRef:41] [38:  Freedom Collaborative 2021, Malaysia’s human trafficking routes: what the collective data tells us about migrant worker exploitation. Available from: https://winrock.org/wp-content/uploads/2021/12/Malaysias-Human-Trafficking-Routes-What-the-Collective-Data-Tells-Us-About-Migrant-Worker-Exploitation.pdf. [23 January 2023]. 2022,'Malaysian, Thai police cripple human trafficking ring, rescue victims in Malaysia', Malay Mail, 31 October. Available From: https://www.malaymail.com/news/malaysia/2022/10/31/malaysian-thai-police-cripple-human-trafficking-ring-rescue-victims-in-malaysia/36642. [23 January 2023].]  [39:  Crime, UNOoDa 2019, Transnational Organized Crime in Southeast Asia: Evolution, Growth and Impact, p. 75. Available from: https://www.unodc.org/documents/southeastasiaandpacific/Publications/2019/SEA_TOCTA_2019_web.pdf. [23 January 2023].]  [40:  Hamid, HBA 2019, 'Silence and silencing: The case of trafficked women', Malaysian Journal of Society and Space, vol. 15, no. 3, pp. 1-12. DOI:https://doi.org/10.17576/geo-2019-1503-01. [20 January 2022].]  [41:  Rashid, M 2020,'Bangladesh Police Bust Int’l Gang Trafficking Rohingya Women Into Sex Work in Malaysia', The Irrawaddy, 28 January. Available From: https://www.irrawaddy.com/news/burma/bangladesh-police-bust-intl-gang-trafficking-rohingya-women-sex-work-malaysia.html. [23 January 2023].] 

21. While trafficking victims receive immunity for immigration offences under article 25 of ATIPSOM, victims are not protected from criminal liability for other unlawful acts they were compelled to commit, failing to meet standards in paragraph 98 of R38. Poor application of SOPs to identify victims has resulted in victims of sex trafficking being punished for prostitution offences rather than being identified and supported.[endnoteRef:42] [42:  Office to Monitor and Combat Trafficking in Persons 2021, Trafficking in Persons Report: Malaysia Country Narrative, United States Department of State. Available from: https://www.state.gov/reports/2021-trafficking-in-persons-report/malaysia/. [23 January 2023]; Office to Monitor and Combat Trafficking in Persons 2022, Trafficking in Persons Report: Malaysia Country Narrative, United States Department of State. Available from: https://www.state.gov/reports/2022-trafficking-in-persons-report/malaysia/#:~:text=The%20Government%20of%20Malaysia%20does,Malaysia%20remained%20on%20Tier%203. [23 January 2023].] 

Commercial sexual exploitation of children
22. The sale and use of children for commercial sexual exploitation is criminalised under articles 372 and 373 of the Penal Code, however prescribed penalties include inhumane punishments such as whipping.[endnoteRef:43] [43:  Penal Code, 1936 (Act 574) (Malaysia) arts 372 & 373] 

23. Child sex tourism and commercial sexual exploitation of children (CSEC) within the commercial sex industry have been reported in Malaysia, although recent data on the nature and scale of exploitation are limited.[endnoteRef:44] Rohingya girls are trafficked from Bangladeshi refugee camps to Malaysia for sexual exploitation, lured with false offers of work.[endnoteRef:45] [44:  ECPAT 2019, Malaysia country overview: A report on the scale, scope and context of the sexual exploitation of children, pp. 2-10. Available from: https://ecpat.org/wp-content/uploads/2021/05/ECPAT-Country-Overview-Research-Report-Malaysia-2019.pdf. [23 January 2023].]  [45:  Rashid, M 2020,'Bangladesh Police Bust Int’l Gang Trafficking Rohingya Women Into Sex Work in Malaysia', The Irrawaddy, 28 January. Available From: https://www.irrawaddy.com/news/burma/bangladesh-police-bust-intl-gang-trafficking-rohingya-women-sex-work-malaysia.html. [23 January 2023]; David, N & Chowdhury, KR 2019,'NGO Report: Malaysia Now a Destination for Sex-Trafficking of Rohingya Girls', Benar News, 20 December. Available From: https://www.benarnews.org/english/news/malaysian/malaysia-rohingya-12202019174632.html. [23 January 2023].] 

24. Online platforms are increasingly used to facilitate CSEC. According to the 2021 Disrupting Harm household survey, four per cent of internet-using children aged between 12 and 17 in Malaysia were exposed to online sexual exploitation and abuse in 2020,[endnoteRef:46] which may amount to modern slavery. In July 2022, Thai and Malaysian police identified a 13-year-old girl who had been subject to commercial sexual exploitation in a hotel after being recruited from Thailand via social media.[endnoteRef:47]  [46:  ECPAT, INTERPOL & UNICEF 2022, Disrupting Harm in Malaysia: Evidence on online child sexual exploitation and abuse, Global Partnership to End Violence Against Children, p. 8. Available from: https://www.end-violence.org/sites/default/files/2022-09/DH_Malaysia_ONLINE_FINAL.pdf. [23 January 2023].]  [47:  2022,'Malaysian, Thai police cripple human trafficking ring, rescue victims in Malaysia', Malay Mail, 31 October. Available From: https://www.malaymail.com/news/malaysia/2022/10/31/malaysian-thai-police-cripple-human-trafficking-ring-rescue-victims-in-malaysia/36642. [23 January 2023].] 

[bookmark: _Toc125449163]Forced marriage
25. Malaysia has declared that it does not consider itself bound by articles 16(1)(a)(c)(f) and (g) of the Convention relating to equal rights in marriage. However, some Islamic scholars have highlighted that, among other arguments, the Qur’an emphasises the values of consultation and mutual consent, fairness, kindness, and dignity within marriage, as well as equality in human relationships.[endnoteRef:48] Adopting these interpretations of religious laws will better protect women and girls from forced marriages in a manner that remains consistent with Sharia.  [48:  Musawah 2021, Policy Brief #07: Marriage as a partnership of equals, p. 4. Available from: https://www.musawah.org/wp-content/uploads/2021/09/Musawah-Policy-Brief-7-Marriage-as-a-Partnership-of-Equals.pdf. [30 January 2023].] 

26. Forced marriage is criminalised under Article 37 of the 1976 Law Reform (Marriage and Divorce) Act, as amended,[endnoteRef:49] however the law does not set a minimum age of marriage at 18 with no exceptions. Under the civil law, the Law Reform (Marriage and Divorce) Act, 1976 sets the minimum age of marriage at 18 for girls and boys, however those under 21 must obtain parental consent, with girls allowed to marry from the age of 16 with parental consent.[endnoteRef:50] Under the Islamic Family Law (Federal Territories) Act, 1984, the minimum age of marriage is 18 for boys and 16 for girls, or younger with permission from the Sharia court.[endnoteRef:51] A 2018 analysis of over 2,100 child marriage applications found that less than one per cent were refused by the Sharia court. Some applications were approved despite the child reporting that they were being forced, or later revealing they had been coerced.[endnoteRef:52] This contravenes obligations under articles 5(a) and 16(2), and standards outlined in paragraph 53 of R38. [49:  Law Reform (Marriage and Divorce) Act (amended 2006), 1976 (Act 164) (Malaysia) art 37]  [50:  Law Reform (Marriage and Divorce) Act (amended 2006), 1976 (Act 164) (Malaysia) arts 10 & 12]  [51:  Islamic Family Law (Federal Territories) Act, 1984 (Act 303) (Malaysia) art 8]  [52:  Awal, DNAM 2018, Child Marriage in Malaysia (Working Paper), UNICEF Malaysia. Available from: https://www.unicef.org/malaysia/media/711/file/Child%20marriage%20in%20Malaysia.pdf. [20 January 2023].] 

27. There is a lack of available data on the prevalence of child marriage within Malaysia, however it was reported that over 1,800 children were married in 2018 (excluding Muslim marriages of children between 16 and 18).[endnoteRef:53] Over 80 per cent of child marriages were Muslim marriages, and 90 per cent of all children married were girls.[endnoteRef:54] Child marriages occurred across the country, in both rural and urban areas.[endnoteRef:55] Collectively, over 20,000 applications for non-Muslim, Muslim, and customary marriages were recorded between 2008 and 2018,[endnoteRef:56] with an estimated 1,500 children getting married each year (excluding Muslim marriages of children between 16 and 18),[endnoteRef:57] a figure that has likely risen during the pandemic.[endnoteRef:58]  [53:  United Nations Children's Fund 2020, Advocacy Brief: Towards Ending Child Marriage in Malaysia, UNICEF. Available from: https://www.unicef.org/malaysia/media/1781/file/Advocacy%20brief:%20Towards%20ending%20child%20marriage%20in%20Malaysia.pdf. [20 January 2023].]  [54:  As above ]  [55:  As above ]  [56:  As above ]  [57:  As above ]  [58:  Jayamanogaran, T 2021,'Unicef Malaysia: Child marriage likely rose during Covid-19 pandemic as schools closed, economy worsened', Malay Mail, 10 March. Available From: https://www.malaymail.com/news/malaysia/2021/03/10/unicef-malaysia-child-marriage-likely-rose-during-covid-19-pandemic-as-scho/1956392. [20 January 2023]. ] 

28. Entrenched patriarchal norms and attitudes underpin child marriage, including high importance placed on female virginity and stigma associated with pre-marital sex or pregnancy.[endnoteRef:59] Girls may even be forced to marry the perpetrator of a sexual assault against them to preserve their family honour, with a bribe sometimes paid to the parents.[endnoteRef:60] This typically enables perpetrators to avoid prosecution as marital rape is not criminalised,[endnoteRef:61] although the State Party acknowledges in its report that section 375A of the Penal Code makes it an offence for any man to hurt his wife in order to have sexual intercourse.  [59:  United Nations Children's Fund 2020, Advocacy Brief: Towards Ending Child Marriage in Malaysia, UNICEF. Available from: https://www.unicef.org/malaysia/media/1781/file/Advocacy%20brief:%20Towards%20ending%20child%20marriage%20in%20Malaysia.pdf. [20 January 2023]; Girls Not Brides n.d., Child marriage atlas: Malaysia. Available from: https://www.girlsnotbrides.org/learning-resources/child-marriage-atlas/atlas/malaysia/. [20 January 2023]; Sisters in Islam & Asian-Pacific Resource and Research Centre for Women 2018, Child Marriage: Its Relationship with Religion, Culture and Patriarchy Available from: https://arrow.org.my/wp-content/uploads/2018/03/National-Report-Child-Marriage.pdf. [20 January 2023].]  [60:  Girls Not Brides n.d., Child marriage atlas: Malaysia. Available from: https://www.girlsnotbrides.org/learning-resources/child-marriage-atlas/atlas/malaysia/. [20 January 2023]; Barr, H 2017,'Marrying Your Rapist in Malaysia', Human Rights Watch, 26 January. Available From: https://www.hrw.org/news/2017/01/26/marrying-your-rapist-malaysia. [20 January 2023]; Gooch, L 2016,'Malaysia’s child brides', Al Jazeera, 12 August. Available From: https://www.aljazeera.com/features/2016/8/12/malaysias-child-brides. [20 January 2023].]  [61:  Sisters in Islam & Asian-Pacific Resource and Research Centre for Women 2018, Child Marriage: Its Relationship with Religion, Culture and Patriarchy Available from: https://arrow.org.my/wp-content/uploads/2018/03/National-Report-Child-Marriage.pdf. [20 January 2023].] 

29. Child marriage may also be driven by factors such as low income and education opportunities, and lack of sexual and reproductive health (SRH) education and services, which can be linked to pregnancy outside of marriage.[endnoteRef:62] Vulnerability is higher among stateless, undocumented, and refugee populations due to limited access to rights such as education, income, and SRH information.[endnoteRef:63] For example, Rohingya girls within Malaysia are vulnerable to child marriage as a perceived means of protection and as a means of accessing resources.[endnoteRef:64] Rohingya women and girls fleeing persecution are also deceived and trafficked from Myanmar and Bangladesh for marriage to Rohingya and Malaysian men.[endnoteRef:65] Families in refugee camps in Bangladesh may accept offers from recruiters to take their daughter on the dangerous journey to Malaysia for marriage in exchange for payment of bride price, used to help them meet basic needs.[endnoteRef:66] Women and girls in a forced marriage may also be subject to other forms of modern slavery, such as domestic servitude.[endnoteRef:67] [62:  United Nations Children's Fund 2020, Advocacy Brief: Towards Ending Child Marriage in Malaysia, UNICEF. Available from: https://www.unicef.org/malaysia/media/1781/file/Advocacy%20brief:%20Towards%20ending%20child%20marriage%20in%20Malaysia.pdf. [20 January 2023]; Awal, DNAM 2018, Child Marriage in Malaysia (Working Paper), UNICEF Malaysia. Available from: https://www.unicef.org/malaysia/media/711/file/Child%20marriage%20in%20Malaysia.pdf. [20 January 2023].]  [63:  United Nations Children's Fund 2020, Advocacy Brief: Towards Ending Child Marriage in Malaysia, UNICEF. Available from: https://www.unicef.org/malaysia/media/1781/file/Advocacy%20brief:%20Towards%20ending%20child%20marriage%20in%20Malaysia.pdf. [20 January 2023].]  [64:  2019,'Malaysia: End Child Marriage, Protect Rohingya Refugee Girls', Fortify Rights, 21 February. Available From: https://www.fortifyrights.org/mly-inv-jnr-2019-02-21/. [20 January 2023]; United Nations Children's Fund 2020, Advocacy Brief: Towards Ending Child Marriage in Malaysia, UNICEF. Available from: https://www.unicef.org/malaysia/media/1781/file/Advocacy%20brief:%20Towards%20ending%20child%20marriage%20in%20Malaysia.pdf. [20 January 2023].]  [65:  2019,'Malaysia: End Child Marriage, Protect Rohingya Refugee Girls', Fortify Rights, 21 February. Available From: https://www.fortifyrights.org/mly-inv-jnr-2019-02-21/. [20 January 2023]; United Nations Children's Fund 2020, Advocacy Brief: Towards Ending Child Marriage in Malaysia, UNICEF. Available from: https://www.unicef.org/malaysia/media/1781/file/Advocacy%20brief:%20Towards%20ending%20child%20marriage%20in%20Malaysia.pdf. [20 January 2023]; Latiff, R & Harris, E 2017,'Sold into marriage - how Rohingya girls become child brides in Malaysia', Reuters, 15 February. Available From: https://www.reuters.com/article/uk-myanmar-rohingya-childbrides-insight/sold-into-marriage-how-rohingya-girls-become-child-brides-in-malaysia-idUSKBN15U009. [20 January 2022].]  [66:  2019,'Malaysia: End Child Marriage, Protect Rohingya Refugee Girls', Fortify Rights, 21 February. Available From: https://www.fortifyrights.org/mly-inv-jnr-2019-02-21/. [20 January 2023]; United Nations Children's Fund 2020, Advocacy Brief: Towards Ending Child Marriage in Malaysia, UNICEF. Available from: https://www.unicef.org/malaysia/media/1781/file/Advocacy%20brief:%20Towards%20ending%20child%20marriage%20in%20Malaysia.pdf. [20 January 2023]; Latiff, R & Harris, E 2017,'Sold into marriage - how Rohingya girls become child brides in Malaysia', Reuters, 15 February. Available From: https://www.reuters.com/article/uk-myanmar-rohingya-childbrides-insight/sold-into-marriage-how-rohingya-girls-become-child-brides-in-malaysia-idUSKBN15U009. [20 January 2022]; Beech, H 2020,'For Young Rohingya Brides, Marriage Means a Perilous, Deadly Crossing', New York Times, 17 October. Available From: https://www.nytimes.com/2020/10/17/world/asia/rohingya-child-brides.html. [20 January 2023]; Ahmed, K 2019,'Rohingya women, girls being trafficked to Malaysia for marriage', Al Jazeera, 8 May. Available From: https://www.aljazeera.com/features/2019/5/8/rohingya-women-girls-being-trafficked-to-malaysia-for-marriage. [31 January 2022].]  [67:  2019,'Malaysia: End Child Marriage, Protect Rohingya Refugee Girls', Fortify Rights, 21 February. Available From: https://www.fortifyrights.org/mly-inv-jnr-2019-02-21/. [20 January 2023].] 

30. [bookmark: _Toc63251285][bookmark: _Toc63251286][bookmark: _Toc63251287][bookmark: _Toc63251288][bookmark: _Toc63251289][bookmark: _Toc63251290][bookmark: _Toc63251291][bookmark: _Toc63251292][bookmark: _Toc63251293][bookmark: _Toc63251294][bookmark: _Toc63251295][bookmark: _Toc63251296][bookmark: _Toc63251297]In contravention with article 9(2) of the Convention – noting Malaysia’s declaration in respect of this article – women are not afforded the same right as men to confer citizenship upon their children, restricting their freedom to escape an abusive relationship, and leaving their children vulnerable to statelessness, a known driver of modern slavery.[endnoteRef:68] [68:  Office of the High Commissioner for Human Rights 2022,'Malaysia: UN experts denounce gender-discriminatory citizenship law', United Nations, 5 September. Available From: https://www.ohchr.org/en/press-releases/2022/09/malaysia-un-experts-denounce-gender-discriminatory-citizenship-law. [19 January 2023].] 

31. While research is limited, evidence suggests the criminalisation of homosexuality in Malaysia,[endnoteRef:69] and concomitant anti-LGBT+ rhetoric, discrimination and violence,[endnoteRef:70] increases vulnerability of LGBT+ individuals to coerced and forced marriages as a means of ‘cure.’[endnoteRef:71] [69:  Penal Code, 2006  (Malaysia) section 377]  [70:  Ghoshal, N 2018, No, LGBT People Aren't Harming Malaysia, But Child Marriage Is, Human Rights Watch. Available from: https://www.hrw.org/news/2018/07/06/no-lgbt-people-arent-harming-malaysia-child-marriage. [23 January 2023].]  [71:  2022, “I Don’t Want to Change Myself”: Anti-LGBT Conversion Practices, Discrimination, and Violence in Malaysia, Human Rights Watch. Available from: https://www.hrw.org/report/2022/08/10/i-dont-want-change-myself/anti-lgbt-conversion-practices-discrimination-and. [23 January 2023].] 
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32. In acknowledgement of the above, Walk Free recommends that the Committee, in its list of issues and questions to the State Party, request that the State Party clarify what steps are being taken to: 
· Remove declarations to the Convention in respect of articles 9 (2), 16 (1) (a), 16 (1) (c), 16 (1) (f) and 16 (1) (g) and 11.
· Amend section article 372 of the Penal Code to decriminalise work in the commercial sex industry, thereby expanding legal protections for women and reducing risk of forced sexual exploitation in the commercial sex industry, in line with article 6. 
· Amend the Private Employment Agencies Act to prohibit charging of recruitment fees to workers, ensuring all fees are paid by the employee in line with article 6 and paragraphs 54(a) and 59 of R38. 
· Amend the Passports Act to prohibit withholding another individual’s passport in all cases and ensure this provision is effectively enforced, in line with article 6 and paragraph 59(d) of R38.
· Amend the Marriage Act Law Reform (Marriage and Divorce) Act, 1976 and the Islamic Family Law (Federal Territories) Act, 1984 to set the minimum age of marriage at 18, without exception, removing provisions in law that allow children to marry under 18 with parental consent and with permission from the Sharia court respectively, pursuant to obligations under articles 5(a) and 16(2), and standards outlined in paragraph 53 of R38.
· Explicitly criminalise marital rape in the Penal Code to prevent forced marriage of girls to perpetrators of rape as a means to avoid prosecution, in line with article 16(1)(b) and 16(2).
· Amend the Penal Code to decriminalise homosexuality and reduce risk of forced marriage among LGBT+ individuals.
· Remove inhumane penalties of lashing and whipping for the sale and use of child commercial sexual exploitation and trafficking offences under the Penal Code, while ensuring penalties are still commensurate with the crime, in line with article 6.
· Introduce legislation to ensure victims cannot be criminalised for illegal acts committed while under the control of criminals, in line with article 6 and paragraph 98 of R38.
· Expand the labour law to provide equal protections for domestic workers, including provisions relating to fair termination, minimum working days, maternity, rest days, and other conditions of service, in line with article 6 and 11.
· Adopt and distribute national identification guidelines and deliver regular, systematic training on victim identification for all first responders, including police and new recruits, border guards, immigration officials, labour inspectors, teachers, doctors, nurses, social workers, and tourism sector workers, to ensure all victims are actively identified, pursuant to article 6 and paragraphs 77, 78, 79, and 86 of R38. 
· Establish an NRM to ensure all survivors are referred to support services in line with article 6 and paragraphs 77 and 114 of R38, and ensure no survivors are held in shelters against their will, in line with paragraph 94 of R38.
· In line with articles 5(a), 6, and 16, and paragraphs 52 and 53 of R38, work with communities to combat cultural norms which normalise the exploitation of women and girls, including through the expansion of SHR education and services. 
· Strengthen protections for girls, including Rohingya refugees, at risk of forced marriage and forced sexual exploitation, including online commercial sexual exploitation, and address risks of debt-bondage, exploitation, and sexual harassment in the palm oil and domestic work sectors. 
· In line with article 6 and paragraph 75 of R38, increase efforts to raise awareness of modern slavery risks for women and girls in high-risk sectors including domestic work and palm oil production. In addition, allocate resources for increased labour inspections in these sectors in line with paragraph 54(a) and 54(b).
· Ensure ongoing adequate support for migrant women impacted by coronavirus and movement restrictions to reduce vulnerability to exploitation, and in line with article 6 and paragraph 56, focus attention on improving safe migration frameworks for women. 
· Include survivors in efforts to combat modern slavery in line with article 6 and 16, including through opportunities to participate in MAPO.
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