THE PEOPLE’S PROPOSAL
Employment & Support Allowance: Work Capability Assessments
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Current Process
1. Application: Fill in 56 page form (ESA1 NI) alongside medical certificate from GP (or completing over phone)

2. Decision: Initial decision is made - accepted on ESA basic rate for 13 weeks (or rejected)

3. Assessment Phase (13 weeks): around week 4 receive 20 page Capability for Work Questionnaire (ESA50). Complete within 4 weeks. Decision is made to award benefit or schedule interview with Health Care professional employed by private contractor.
4. Interview: Work Capability Assessment interview with ‘’Health Care professional’ employed by private contractor
5. Decision: Approved Healthcare Professional provides advice to the Decision Maker including “a full explanation for their advice particularly where the opinion is different from the customer’s own perception of their functional limitations.”
6. Reconsideration – client may ask for a reconsideration
7. Appeal
The following steps need to be completed prior to any being taken regarding a person’s fitness for work related activity:

1. Transparency on assessment evidence required and decision making criteria
Inform all claimants at the beginning of the Assessment Phase of the ‘Limited Capability for Work’ and the ‘Limited Capability for Work Related Activities’ Descriptors   (as outlined in both the Schedules 1-3 of the legislation and the DSD Guide (ESA214) including transparent evidence thresholds for Work Related Activity Group and Support Group

2. Right to Representation before, during and after work capability assessments
The ESA1 NI gives information on the claimant’s right to seek independent professional representation throughout the process and contact information for qualified advisors. If the Work Capability Assessment interview does not take place within the regulated 13 weeks of the Assessment phase, the claimant is automatically awarded ESA Support Group benefit entitlement until such time as a Work Capability Assessment interview can take place.

3. Primacy of independent medical evidence
GP evidence outweighs the observations of an ‘Approved Healthcare Professional’ This must include the expressed professional opinion of the GP regarding the patients capacity to engage in work related activity in the best interest of the patient health’s. In reaching a decision, the Decision Maker must detail how they have considered and weighted the evidence, particularly if it is conflicting. 
4. Work Related Activity Risk Assessments
At decision making stage a risk assessment must be carried out of the possibility of deteriorating physical and/or mental illness as a result of compulsory ESA related activities. \Follow upreviews are  scheduled as appropriate. 

5. Right to confirm accuracy of assessment notes prior to decision
An applicant should be provided with the notes taken by the assessor to confirm their accuracy before being forwarded to the decision maker for a final decision. An Applicant should be provided  with a detailed written explanation of the decision automatically 
Minimum Essential Level of Benefits
This proposal does not accept that the current level of social security benefits is adequate. It acknowledges that the current benefit levels and the process of assessment and decision making processes are the main factors driving people into entrenched poverty.

What this proposal says is that the worst impact of the benefit régime – benefits deductions and leaving someone with no income whatsoever, triggering the loss of housing benefit and pending homelessness, exacerbating anxieties and other mental health problems has to be ended right away. 

Minimum Essential Level of Benefits Assessment

If a decision maker has decided that it is necessary to sanction an individual, this decision must be accompanied by a ‘Minimum Essential Level of Benefits’ Assessment. This assessment must assess the income and risks associated with sanctioning the individual. The assessment is provided as part of the final decision by the decision maker and it can be appealed. Under no circumstances should the person lose their home, be unable to provide food and heating for their families, etc. The decision maker must be empowered to recommend things such as the continuation of housing benefit and other social security payments, including Hardship or Crisis loans during the sanction period.

The following steps need to be completed prior to any decision to impose a sanction against someone on social security:

STEP 1

The Employment Advisor or other qualified staff at the Social Security Agency are informed or become aware of an alleged misconduct by a claimant. 

The claimant is notified in writing that they are being investigated for a breach of the Jobseeker’s Agreement which may result in a sanction. The notification explains the alleged grounds and provides information on the claimant’s right to be represented throughout the process including contact information for qualified advisors.

The Employment Advisor carries out an investigation to establish whether the allegation is a misunderstanding, or if there was, in accordance with the Decision Makers Guidance (DSD), obvious ‘good cause’ behind the alleged breach.

The Employment Advisor must speak with any individuals who can provide information relevant to the allegation. Interview notes are recorded for any subsequent disciplinary hearing if required.

If the Employment Advisor finds that there was no actual breach, or that there was ‘good cause’ behind the incident, this is formally noted and no further action is taken.

If the Employment Advisor cannot establish ‘good cause’ and feels the matter cannot be resolved through initial investigation, then the process proceeds to Step 2.

STEP 2

A Decision Maker at the Social Security Agency/DSD is responsible for conducting a hearing.

The claimant must be notified, in writing, that the investigation has been completed and that a hearing is being arranged. The notification must include:

a. details of the alleged misconduct (who is making the allegation, time and date of alleged incident, full disclosure of relevant documentation, details of what elements of the Jobseekers Agreement have allegedly been breached) 

b. instructions on how to access the right to be represented by an advice worker (including contact details)

c. time and date of forthcoming hearing. 

There must be sufficient time for the individual to consult with their representative and collect the necessary evidence

STEP 3

A hearing is arranged at which both the individual making the allegation and the claimant, and their chosen representative, attends. The claimant may wish to contest the allegations or argue mitigating factors on the basis of ‘good cause’.

Based on the statements, evidence and details of the hearing, the Decision Maker makes a decision and communicates this in writing to the claimant. 

If the Decision Maker establishes that no breach has occurred, or that ‘good cause’ was provided, this is formally noted and no further action is taken.

If it has been decided there was a breach, then the Decision Maker determines what type of sanction is appropriate. When determining the nature and severity of the sanction the Decision Maker must consider the impact on the claimant and their family and ensure there is no reduction “below the minimum essential level of benefits” in accordance with international human rights standards.

The sanction is implemented.

STEP 4
The claimant then has a right to appeal)in accordance with existing procedures, including GL24 form and tribunal process.

MONITORING CHECKLIST

Investigation
1. Notify the claimant

A. The claimant is notified in writing that they are being investigated for a breach of the Jobseeker’s Agreement which may result in a sanction.

B. The notification includes an invite to an investigatory interview.

C. The notification gives information on the claimant’s right to be represented throughout the process and contact information for qualified advisors.
2. Investigate the events

A. All persons relevant to the allegation(s) are interviewed.

B. Notes are recorded from each interview. 

3. Decide 

A. It is not possible to resolve the matter through investigation and a disciplinary hearing is necessary.

Disciplinary

4. Notify the claimant

A. The claimant is provided with a written invitation to a disciplinary hearing.

B. All information relevant to the allegation (records, interview notes, statements, etc.) is provided. 

C. The notification gives information on the claimant’s right to be represented in at the hearing and contact information for qualified advisors.

5. Hold a disciplinary hearing

A. A disciplinary hearing is held at which the claimant and the person(s) making the allegation provide statements and are asked questions.

6. Decide

A. It is decided that the alleged incident did take place and there was no ‘good cause’ for the incident

B. A sanction is decided upon which ensures that the individual and any dependents are not made deprived of the ‘minimum essential level of benefits’.
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