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1.1 The author of the communication is Mimiine Agikkollu, born on 21 January 1975, a
national of Turkiye. She submits the communication on her own behalf and that of her
deceased hushand, Gokhan Agikkollu, born on 1 April 1974, also a national of Turkiye. She
claims that the torture and death of her husband in police custody constitute violations by the
State party of articles 6, 7, 9 and 14 of the Covenant. The Optional Protocol entered into force
for Tirkiye on 24 February 2007. The author is represented by counsel.
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1.2 The State party gave notice to the Secretary-General of a derogation under article 4 of
the Covenant on 2 August 2016 regarding articles 2 (3), 9, 10, 12, 13, 14, 17, 19, 21, 22, 25,
26 and 27. On 9 August 2018, the State party notified the Secretary-General that the state of
emergency had ended as of 19 July 2018 and that the derogation had been terminated
accordingly.

Facts as submitted by the author

2.1  The author’s husband worked as a teacher in private educational institutions that were
affiliated with the Gulen movement in Konya, Nevsehir and Aksaray. In 2012, he joined
Istanbul’s Atatlrk Industrial VVocational High School operated by the Ministry of Education.
The author’s husband had been diagnosed with social anxiety due to stress suffered during
his military service. In 2013, he was diagnosed with diabetes and simultaneously also
suffered from panic attacks.

2.2 On 15 July 2016, the day of the failed coup attempt in Turkiye, the author and her
husband were preparing celebrations for their son’s birthday. The author’s husband was
shocked by the news of the coup attempt and, that evening, he prayed alongside his family,
hoping for the day to end without any incidents.

2.3 0On22July 2016, the author’s hushand was informed of his dismissal from the school.
Thousands of teachers like him were dismissed under Emergency Decree Law No. 667,
published on 23 July 2016, which aimed at closing institutions affiliated with the Gulen
movement. On 23 July 2016 at 11 p.m., upon the orders of the prosecutor of Can Tuncay, 15
police officers raided the author’s home. The author’s hushand was handcuffed behind his
back and laid face down on the ground without being informed of what was happening. When
he requested to see his lawyer and asked the policemen for explanations, he was beaten and
told that his lawyer would not be contacted. The blood sugar levels of the author’s husband
increased during his arrest and he received an insulin shot while handcuffed. During the raid,
the policemen seized his computer, mobile phone, camera, personal photographs and the
receipts of his children’s monthly school tuition fees. Once in the police car, the author’s
husband was subjected to further violence. He later reported to a doctor that, while in the
police car, he had been hit on his back, the sides of his eyes and his shoulders.

2.4 0On 24 July 2016, the author was informed of her husband’s arrest after receiving a
phone call from a policeman from the counter-terrorism unit. She was told that a lawyer
would only be assigned to her husband if the prosecutor authorized it. On the same day, the
author’s husband underwent a first routine medical examination at Bayrampasa State
Hospital where no signs of torture or assault was reported by the doctors. However, on the
same day, another report by a doctor at Haseki Education and Research Hospital reported
injuries, especially on the back. The report also indicated symptoms of dizziness, sweating
and chest pain. In the report, the doctor indicated that the author’s husband had suffered a
panic attack and was on medication called Paxera. Before being taken to Haseki Education
and Research Hospital, the author’s husband had initially been treated by emergency services
after he had fainted following an attack. He was provided with medical attention in the
detention cell and pre-diagnosed with a F41 anxiety disorder. At Haseki Education and
Research Hospital, a chest X-ray was conducted and further treatment was recommended.

2.5 On 25 July 2016, the author’s husband was taken to the Central Forensic Sciences
Branch Directorate for a routine medical check-up. He told the doctor that he had been
tortured on the day of his arrest and that he suffered from panic attacks and was on regular
medication. The health report indicated the presence of bruises on both of his shoulder blades
and his right shoulder. It also indicated that the author suffered from pain when moving his
left arm. Despite these observations and after examining him, the doctor stated that “no
battery or assault was found”. In another report dated 26 July 2016, the Central Forensic
Sciences Branch Directorate described the torture and ill-treatment that he had suffered while
in police custody, the apparent bruises on several parts of his body, his panic attacks and
anxiety, and the suspicion of a heart problem without providing any diagnosis. The author’s
husband later told his cellmates that the doctor had photographed these marks of torture. In
another health report dated 27 July 2016, the author’s husband stated that he had been slapped
on both sides of his face, kicked on the right side of his chest and that the back of his head
had been banged against a wall. The report indicates the presence of abrasions on the right
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side of his face, around his eyes and on his forehead, as well as pain in his chest. The author’s
husband had stated that his panic attacks were triggered by psychological pressure. He was
recommended to undergo a psychiatric consultation to treat his panic attack disorder.

2.6 On 28 July 2016, after he suffered a severe attack, the emergency services took the
author’s husband to Haseki Education and Research Hospital, where he was hospitalized for
approximately four hours. He received medication and was returned to custody. Additional
reports of the Central Forensic Sciences Branch Directorate dated 28, 29 and 30 July 2016
continued to signal the previously reported signs of torture on his body (purple and green-
coloured bruises on his face and left shoulder) and panic attacks despite the use of Paxera.
The author’s husband repeatedly expressed his fear and stress. One report noted that the right
lens of his glasses had been broken.

2.7 On 31 July 2016, the author’s husband was taken for the third time as an emergency
to hospital following a panic attack. A mental health examination was conducted at the
Psychiatric Polyclinic Emergency of Istanbul University’s Faculty of Medicine, which found
that he had developed hypervigilance after suffering verbal and physical abuse, that he had
flashbacks, nightmares, symptoms of sweating, trembling, shortness of breath, fear of death,
anticipation anxiety, panic disorder and acute stress disorder. His prescribed dose of Paxera
was increased, while he was also prescribed Xanax. In contrast, a health report issued by
Haseki Education and Research Hospital on the following days stated that his condition was
good and that no wounds, abrasions, injuries or signs of torture or assault had been found.
During an examination on 3 August 2016 at Haseki Education and Research Hospital, the
doctors took note of the description of the torture and ill-treatment suffered by the author’s
husband and recommended orthopaedic treatment, which he reportedly refused. According
to the author, the doctors were compelled by the police to report this in order to cover up the
acts of torture.

2.8 On 4 August 2016, the health of the author’s husband was reported as good, with no
special condition signalled during an examination at Haseki Education and Research Hospital.
No marks of physical coercion were detected according to the report, which also indicated
that he had abnormal behaviour by refusing further examinations and treatments despite his
repeated complaints about ill-treatment. The author submits that no X-ray of her husband’s
chest was taken in light of the humerous reports of his chest pains.

2.9 Video surveillance footage of the cell of the author’s husband, taken on 5 August 2016,
shows him apparently having convulsions. His cellmates appear to call for help and place
him on his bed. Several minutes after, the author’s husband was taken out of the cell by two
policemen and a prison official. The footage from another surveillance camera outside the
cell shows a person, later identified as a doctor also in detention, performing
cardiopulmonary resuscitation on the author’s hushand. He was taken on a stretcher out of
the police station by the emergency services and arrived at 5.30 a.m. at the Haseki Education
and Research Hospital, where he continued to receive cardiopulmonary resuscitation for
another 45 minutes. He was declared dead at 6.15 a.m. that day.

2.10 The detained doctor claims that he could not feel the pulse of the author’s husbhand
when he arrived to perform cardiopulmonary resuscitation on him, by which time he was
already dead. In the voice recordings of the emergency services that day, the author’s husband
was reported to have died in custody. However, according to a statement by the Chief Public
Prosecutor’s Office and the investigation records, the author’s husband died in hospital after
he had suffered a heart attack.

2.11 The autopsy report dated 29 August 2016 of the Morgue Division of the Council of
Forensic Medicine found several fractures in the ribs of the author’s husband, bleeding at the
level of the fifth intercostal space and a bruise on his neck. A forensic report by the Institute
of Forensic Medicine |, dated 23 November 2016, concluded that there was no evidence
suggesting that the author’s husband had died from poisoning or trauma. The report stated
that the fractures found in his chest area could have resulted from cardiopulmonary
resuscitation and that it was unanimously agreed that he had died from a heart attack.

2.12 Inanassessment of the doctors’ reports and the autopsy report conducted by an expert
in forensic medicine and head of the Human Rights Foundations of Turkey, it was concluded
that the cause of death of the author’s husband should have been recorded as torture. The
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report argues that the types of injuries found on the body of the author’s hushand
corresponded to his complaints of torture. The mental and physical traumas suffered while in
custody, combined with his diabetes, represented important risk factors for the development
of cardiovascular disease. An X-ray was never conducted, despite his claims of pain in his
chest area. The report additionally points out that signs of torture were ignored in some of
the medical reports and that, in those reports in which torture was signalled, the Manual on
the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (Istanbul Protocol) should have been applied.

2.13 The author submits that several of her hushand’s co-detainees witnessed the torture
that he was subjected to and offered to testify. One of these witnesses filed a petition with
the prison management stating that he had witnessed the ill-treatment of the author’s husband
and asking to be informed of the investigation file number. Another co-detainee, who also
witnessed the events, provided information through his lawyer about how the author’s
husband had been beaten and was taken to medical check-ups handcuffed while police
officers made fun of him. According to this witness, the author’s husband was violently
interrogated by the police officers, who accused him of being the “imam” of the police
department and requested him to draw an organizational chart. He was taken out of his cell
several times and beaten by the police officers. The witness claims that the night before his
death, the author’s husband had been severely hit in the chest and returned to his cell
complaining of pain in his chest. He was not able to sleep that night and woke the other
inmates with screams before being taken as an emergency to the hospital. This witness opined
that the author’s hushand had died because of the torture inflicted on him. The author submits
that the prosecutor investigating her husband’s death refused to interview any of these
witnesses.

2.14  After her husband’s death, the author received a letter from the Ministry of Education
stating that her husband had been found innocent of the charges against him and was
reinstated as a teacher. The author submits that this demonstrates that her husband’s detention
was unlawful and arbitrary since he was innocent.

Complaint

3.1  The author claims that the State party violated her husband’s right to life under article
6 of the Covenant by arbitrarily depriving him of his liberty and then intentionally torturing
him to death, despite being clearly informed about his health problems. She claims that her
husband was subjected to severe and long-term lethal torture and that the State party therefore
violated the prohibition of torture under article 7 of the Covenant. The author also presents
the claims under article 7 on her own behalf and on behalf of her family who suffered mental
anguish and inhuman treatment due to the failure of the State party to properly investigate
the death of her husband.

3.2 The author claims that her husband was arbitrarily arrested and detained, in breach of
article 9 of the Covenant. He was detained without evidence on allegations that he had links
with the unsuccessful coup attempt. On the contrary, he was found to be innocent and was
even re-employed, which also demonstrates that the administration seemed unaware of his
death. The author claims that her husband was arrested upon the orders of the executive,
similar to thousands of other individuals, as part of a witch hunt and without due
consideration as to the existence of any proof that crimes had been committed.

3.3 The author claims that the State party violated her husband’s rights under article 14
of the Covenant, as he was never informed of the charges against him or able to appoint a
lawyer. He never appeared before a judge and was presumed guilty despite the absence of
any evidence.

3.4 The author submits that she has not presented the same matter to any other procedure
of international investigation or settlement and that there are no effective domestic remedies
available in her case. She filed a complaint before the Murder Bureau of the Istanbul Security
Directorate on 12 August 2016, which was first reviewed by the Istanbul Public Prosecutor’s
Office. The public prosecutor did not take any statements from witnesses and decided, on 20
December 2016, to dismiss the complaint without further investigation, finding that no
intentional or negligent act of any person had contributed to the death of the author’s husband.
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On 20 January 2017, the author appealed against the public prosecutor’s decision before the
Istanbul Criminal Court of Peace, which ruled in favour of the author and agreed to reconsider
her complaint. Her complaint was still pending three years later, at the time of submission of
the present communication.! The author claims that this undue delay is part of a deliberate
tactic to prevent her and her family from bringing her complaint before an international body.
The author also filed a separate complaint against the Ministry of the Interior on behalf of
her children.

3.5  The author requests that the Committee urge the State party to: (a) effectively and
independently investigate the case; (b) bring all the perpetrators of the violations to justice
and publicly name those responsible; (c) prevent the occurrence of similar violations in the
future, through legislative or institutional reforms and training of government officials; (d)
provide adequate compensation to her family; and (e) make a separate apology for these
violations.

State party’s observations on admissibility and the merits

4.1  Inanote verbale dated 1 December 2020, the State party submitted its observations
on admissibility and the merits. It firstly submits that, on 15 July 2016, the Fetullahist terrorist
organization, which infiltrated critical government positions, attempted to suspend the
Constitution and take over the elected Government. On 21 July 2016, a nationwide state of
emergency was declared and, in accordance with article 4 of the Covenant, the State party
notified the Secretary-General of its derogation from the Covenant. The State party submits
that it observed the principles of necessity, proportionality and legality throughout the state
of emergency and that the notification of derogation made under the Covenant was
withdrawn on 19 July 2018, once the state of emergency had ended. The State party
underscores that various remedies against measures emanating from decree laws issued
during the state of emergency are available, such as the Inquiry Commission on the State of
Emergency Measures introduced by Decree Law No. 685, which was recognized as an
available domestic remedy by the European Court of Human Rights. The State party submits
that members of the Fetullahist terrorist organization have presented unfounded claims of
arbitrary arrest and detention as a strategy to manipulate international public opinion.

4.2 As regards the issue of admissibility, the State party notes that the author admits to
having not exhausted domestic remedies by alleging that these are unreasonably prolonged.
It notes that the author’s compensation claim, filed in accordance with article 141 of the Code
of Criminal Procedure,? was initially rejected by the 1st Administrative Court of Istanbul on
the grounds that judicial courts are competent to resolve such claims. Upon the author’s
appeal, on 29 January 2020, the 9th Administrative Court of Appeal of Istanbul confirmed
the first-instance decision based on the same reasons and the case is currently pending before
the Council of State. The author has, therefore, yet to exhaust this domestic remedy.

4.3  The State party also notes that the author filed a complaint before the Istanbul Public
Prosecutor’s Office, which issued, on 20 December 2016, after a meticulous investigation, a
decision of non-prosecution. On 13 July 2017, following the author’s appeal, the 12th
Magistrate Office of Istanbul decided to further investigate the author’s allegations and gather
additional evidence. After the examination of camera footage, witnesses’ testimonies and the
autopsy report, the Istanbul Chief Public Prosecutor’s Office issued another decision of non-
prosecution, on 9 January 2020, arguing that the evidence collected did not raise any
suspicion indicating that external factors contributed to the death of the author’s husband or
of any element of crime. The author appealed against this second decision of non-
prosecution, which was confirmed on 18 February 2020 by the 11th Magistrate Office of

1 As indicated in the State party’s observations on admissibility and the merits, on 9 January 2020, the
Istanbul Chief Public Prosecutor’s Office issued another decision of non-prosecution, after the author
had submitted her individual communication to the Committee.

2 The State party submits that, under article 141 of the Code of Criminal Procedure, compensation
claims related to alleged arbitrary custody and detention can be reviewed. Article 142 stipulates that
compensation is delivered by the competent Assize Court. The State party further submits that, in A.S.
v. Turkey (application No. 58271/10, Judgment, 13 September 2016), the European Court of Human
Rights considered it as an available domestic remedy.
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Istanbul. As the author has not lodged an individual application before the Constitutional
Court, the State party submits that she has not yet exhausted domestic remedies.

44 In response to the author’s claims regarding the unreasonable prolongation,
unavailability and ineffectiveness of domestic remedies, the State party submits that the
European Court of Human Rights has ruled in several cases that applicants should exhaust
the individual application procedure before the Constitutional Court, including with respect
to measures taken within the scope of the state of emergency.® The State party further notes
that the European Court of Human Rights did not find that the temporary increase in the
Constitutional Court’s caseload following the coup attempt had led to breaches of the right
to have the lawfulness of detention speedily examined by a court.* As regards the allegation
that the Constitutional Court does not properly examine the individual applications of persons
suspected or convicted of membership of a terrorist organization, the State party argues that
several of the Constitutional Court’s decisions prove the contrary. The State party considers
the author’s claims with respect to the ineffectiveness of this particular remedy are
contradictory, as she herself lodged an application before the Constitutional Court following
her dismissal from public duty due to her affiliation to the Fetullahist terrorist organization,
clearly indicating that she does consider this remedy as effective.

4.5  On the facts of the case, the State party submits that the author’s husband was taken
into custody on suspicion of membership of the Fetullahist terrorist organization. Less than
an hour after his arrest, a medical report stated that he had not been subjected to battery or
physical coercion. During the investigation process, he was taken on a daily basis to hospital
for medical examinations. He could access his medicines while in custody and daily medical
reports for custody extension were obtained between 25 July and 4 August 2016. He was
transferred to different medical institutions when declared ill on 24, 28 and 31 July 2016 and
it was suggested, during one examination, to increase his prescribed dose of Paxera and to
prescribe him, in addition, Xanax for his anxiety disorder. With regard to the events
surrounding the death of the author’s husband, the State party submits that he was first treated
by a doctor who was also held in custody and then transferred by ambulance to Haseki
Education and Research Hospital. Despite all the medical interventions, cautiously reflected
in reports by the police officers, the author’s husband could not be rescued.

4.6  As regards the author’s claims under articles 6 and 7 of the Covenant, the State party
refers to one of the autopsy reports indicating the absence of poisoning, traumatic change,
fractures in the skull or damage to the internal organs or vessels, or any kind of evidence
suggesting that the author’s husband had died due to a traumatic effect. The report also
mentions that the symptoms in his chest resulted from the cardiopulmonary resuscitation and
that he had died of a heart attack. After a duly conducted investigation, the State party
reiterates that two decisions of non-prosecution were issued. It therefore argues that the
author’s allegations are misleading and that, in light of the above, articles 6 and 7 of the
Covenant were not violated.

4.7  Contrary to the author’s allegations, the State party submits that the author’s husband
was informed on the first day of his arrest of the reasons thereof and of the charge of
membership of a terrorist organization brought against him within the scope of an
investigation led by the Istanbul Chief Public Prosecutor’s Office. The State party submits
that the author’s husband used the encrypted communication application called ByLock,
which is crucial evidence of his membership of the Fetullahist terrorist organization,
according to decisions of the Court of Cassation and the Constitutional Court. His
membership of Fetullahist terrorist organization was also evidenced by his bank account at
Bank Asya, which is the main financial structure of the Fetullahist terrorist organization. The
State party considers that the author’s hushand was, therefore, not arbitrarily arrested or

3 The State party refers to European Court of Human Rights, Uzun v. Turkey (application No.
10755/13, Decision, 30 April 2013) and to the following judgments regarding measures within the
scope of the state of emergency: Mercan v. Turkey (application No. 56511/16, Decision, 8 November
2016); Bidik v. Turkey (application No. 45222/15, Decision, 22 November 2016); and Zihni v. Turkey
(application No. 59061/16, Decision, 29 November 2016).

4 European Court of Human Rights, Altan v. Turkey (application No. 13237/17, Judgment, 20 March
2018).
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detained, based on sufficient evidence justifying the charges brought against him and on
article 91 of the Code of Criminal Procedure, which regulates the conditions of custody in
situations in which the evidence indicates that an offence has been committed. The State
party submits that articles 9 and 14 of the Covenant were therefore not violated.

Author’s comments on the State party’s observations on admissibility and the merits

5.1 On2 April 2021, the author submitted comments on the State party’s observations on
admissibility and the merits, reiterating that her complaints were raised before domestic
judicial bodies. However, these were either unduly prolonged or dismissed without a proper
investigation. Despite the proven ineffectiveness of the Constitutional Court’s individual
application procedure, especially in the aftermath of the coup attempt, the author states that
she nevertheless lodged an application on 15 June 2020 anticipating the State party’s claim
regarding the non-exhaustion of domestic remedies. She simultaneously presented her
communication before the Committee based on her distrust in the effectiveness of this
domestic remedy and in order not to waste further time. The author also submits, as a
preliminary comment, that torture and ill-treatment have become a systematic administrative
practice in the State party following several decrees that exempt public officials from liability
in the conduct of their functions within the scope of such decrees. The author points to reports
indicating that incidents of torture and ill-treatment, including on persons in custody
suspected of membership of the Gillen movement, have increased after the coup attempt and
that no investigation or prosecution have been carried out for these incidents.®> The author
argues that, under such circumstances of normalization of torture and ill-treatment by the
administration, the exhaustion of domestic remedies should not be required.®

5.2 Although the Constitutional Court’s decisions have a final and binding character, the
author refers to several cases in which the State party’s lower courts did not comply with
such decisions.” In particular, the author highlights the European Court of Human Rights’
judgment in the Altan case, in which the Court ruled that it would reserve the right to examine
the effectiveness of the Constitutional Court’s individual application procedure in light of the
case law of the courts of first instance.® The author also raises concerns regarding the
effectiveness of this remedy, as the Constitutional Court ruled that it could not conduct any
review of the constitutionality of the legislative decrees adopted in the context of the state of
emergency. The author argues that the Constitutional Court’s departure from the approach of
the European Court of Human Rights, including its opposition to and lack of compliance with
its judgments, is another sign of its ineffectiveness. The author submits that in the Yildirim
Turan case,® the Constitutional Court stated that, in light of the judgment of the European
Court of Human Rights, it would re-examine the case but that it would not automatically
enforce the judgment, thus contravening the binding nature of the judgments of the European
Court and article 90 of the Constitution on the pre-eminence of international agreements over
domestic law in cases of conflict between the two. The Constitutional Court also stated in
this decision that its domestic courts were better suited than the European Court of Human
Rights to interpret domestic law and that, since the European Court’s judgment contained an
interpretation of Turkish law, it could reach a different conclusion without contravening the
importance of the European Court’s judgments within its legal system. The author further
submits that the Constitutional Court has rejected individual applications that would attract
attention from the political powers and that one of the Court’s members always signs
decisions that favour the Government.

5.3  The author rejects the State party’s excuse regarding the Constitutional Court’s
caseload, as it bears the responsibility to provide the Court with adequate resources in order

5 The author refers to reports from the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment, Amnesty International, Freedom from Torture, the Ankara Bar
Association and the Gazientep Bar Association.

6 European Court of Human Rights, Ireland v. United Kingdom (application No. 5310/71, Judgment, 18
January 1978).

7 European Court of Human Rights, Alpay v. Turkey (application No. 16538/17, Judgment, 20 March
2018); and Altan v. Turkey.

8 Altan v. Turkey, para. 142.

9 Constitutional Court, application No. 2017/10536, Decision, 4 June 2020.
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to promptly examine applications. She argues that the cases referred to by the State party to
support the effectiveness of the Constitutional Court’s individual application procedure relate
to a different subject matter. The author submits that the State party has yet to prove that an
application lodged by persons charged with the crime of membership of the Fetullahist
terrorist organization and who allege to have been subjected to torture and ill-treatment while
in custody has ever succeeded. In light of the above, the author reiterates that the
Constitutional Court is non-functional, lacks independence and should be considered as an
ineffective remedy in practice that offers no prospect of success.

5.4  Withregard to her claims under articles 6 and 7 of the Covenant, the author notes that
the State party failed to duly consider the events that triggered her husband’s heart attack,
and ignored the contradictions in the medical reports and the witness statements
corroborating the claim that he had been tortured. The State party has not provided any
documentary evidence that the medicines vital to the treatment of the author’s husband had
been adequately administered. The author also notes that the State party did not refute the
report by the head of the Human Rights Foundations of Turkey concluding that her husband’s
death had resulted from torture. The State party further ignored a decision by the Third
Supreme Council of the Institute of Forensic Medicine according to which the conditions of
detention had an effect on his death.

5.5  Although her husband’s use of the ByL ock application has not been proven, the author
submits that this would, nevertheless, fall under his freedom of communication and could not
serve as a basis for his custody. The author submits that her husband was arrested and
detained in the absence of any evidence against him and that the onus was on the State party
to prove the contrary. Furthermore, the supposed evidence of his use of ByLock was not
lawfully obtained but seized by the National Intelligence Organization in the context of its
intelligence work and subsequently shared with judicial authorities. The author argues that
this practice breaches the Law on the National Intelligence Organization, which prohibits
using intelligence information for other purposes or as evidence. Under the Code of Criminal
Procedure, the seizure of digital material requires the authorization of a judge upon the
request of a public prosecutor within the context of an ongoing investigation. In addition, the
seizure of data from the ByLock application, situated on a server abroad, required a letter
rogatory. As none of the above requirements were complied with, the author submits that the
data obtained had no evidentiary value and could not serve as a basis for her husbhand’s
custody. Likewise, the author argues that the possession of an account at Bank Asya, which
was a legal entity, could not be considered an offence or proof of membership of a terrorist
organization. The author refers to decisions of the Criminal Chamber of the Court of
Cassation ruling that ordinary deposit transactions at Bank Asya while it was legally
operating could not be considered as criminal acts.

5.6  The author concludes that her husband was arbitrarily taken into custody. His
statement was never taken, nor was he brought before a judge after 13 days in detention,
which represent breaches of his right to a fair trial. The author requests that the Committee
urge the State party to conduct an effective and independent investigation in order to clarify
the events surrounding her hushand’s death, to hold the perpetrators to account and to provide
her and her family with a fair and satisfactory amount in compensation.

State party’s additional observations

6.1 On 12 July 2021, the State party submitted additional observations on admissibility
and the merits of the complaint. The State party reiterates its zero-tolerance policy against
torture and the comprehensive set of measures that it has adopted to ensure that allegations
of torture and ill-treatment are duly investigated and that international standards on the matter
are guaranteed under its Constitution and national legislation. As regards Decree Law No.
667, referred to by the author regarding the absence of liability of public servants, the State
party clarifies that this only pertains to decisions and duties carried out under that decree law
and aimed at the implementation of the state of emergency. It does not provide impunity to
public officials who inflict torture or ill-treatment. The State party also submits that,
following the coup attempt, the European Court of Human Rights received 40 applications
for interim measures from applicants affiliated with the Fetullahist terrorist organization
regarding their conditions of detention, which were all rejected by the Court. The State party,
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therefore, refutes the author’s allegations regarding the systematic use of torture and ill-
treatment.

6.2  The State party reiterates that the communication should be declared inadmissible
under articles 2 and 5 of the Optional Protocol as the author has not exhausted domestic
remedies. The State party reasserts the well-established effectiveness of the Constitutional
Court’s individual application procedure, and that the Court’s judgments are binding and
legally enforceable under domestic law. In the Berberoglu,'® Altan and Alpay cases signalled
by the author, the State party argues that she omits to provide the full facts and outcomes of
these cases, and that the Constitutional Court judgments were effectively enforced. The
allegation that the Constitutional Court has deviated from the case law of the European Court
of Human Rights is equally unfounded. The State party submits that the Constitutional Court
is the competent court to interpret the provisions of domestic law, whereas the European
Court is limited to determining whether such interpretations are compatible with the
Convention. In the cases referred to by the author, the State party indicates that the
Constitutional Court interpreted domestic law and rendered its decisions accordingly, which
does not prove in any way the ineffectiveness of this remedy.

6.3  The State party also rejects the author’s allegations regarding the unlikely prospects
of success of individual applications to the Constitutional Court. It indicates that, out of the
308,672 individual applications received, 14,793 were admissible. In 94 per cent of these
admissible applications, the Constitutional Court found violations, which proves that there is
a reasonable chance of success offered by this remedy. Contrary to the author’s allegations,
the Constitutional Court has found violations in cases regarding applicants prosecuted for
membership of the Fetullahist terrorist organization, including with regard to allegations of
torture and ill-treatment in the Ahmet Asik case.!* On the alleged unreasonable prolongation
of this remedy, the State party considers that a delay of one year, as in the author’s case, does
not constitute an unreasonable prolongation, in light of the Committee’s jurisprudence and
the coronavirus disease (COVID-19) pandemic. The State party argues that the
communication is manifestly ill-founded and should be declared inadmissible for lack of
substantiation in view of the inaccurate and misleading information brought forward by the
author.

6.4  Regarding the author’s claims under articles 6 and 7 of the Covenant, the State party
provides a medical prescription dated 31 July 2016 proving that the author’s husband was
provided with his medication without hindrance while in custody. During the period of his
pretrial detention, which complied with the law on the state of emergency, he was able to
meet his lawyers and the author was informed of his state of health. The State party reiterates
that the two autopsy reports, which were prepared in compliance with international standards,
concluded that no external factors had caused the death of the author’s husband, other than
his pre-existing medical conditions for which he received treatment. The State party
concludes that articles 6 and 7 of the Covenant were not violated, as the investigation into
the death of the author’s husband was duly conducted and the reasons of his death were
clearly determined.

6.5  The State party clarifies that it did not argue in its previous observations that the
author’s husband had been taken into custody based on his use of the ByLock application,
but based on a witness statement identifying him as a member of the Fetullahist terrorist
organization. In his statement taken on 27 July 2016, the author’s husband recognized the
witness and admitted his membership of the Fetullahist terrorist organization. The State party,
therefore, rejects the author’s allegations that her husband was detained in the absence of any
evidence.

6.6  Regarding the evidentiary value of the use of the ByLock application, the State party
submits that this evidence was obtained legally. In accordance with a decision of the Court
of Cassation dated 24 April 2017, the National Intelligence Organization is required to deliver
information gathered legally about a terrorist organization threatening national security to the
relevant authorities. In accordance with the Code of Criminal Procedure, public prosecutors

10" Constitutional Court, application No. 2018/30030, Decision, 17 September 2020.
11 Constitutional Court, application No. 2017/27330, Decision, 26 May 2021.
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are then obliged to conduct an effective investigation on the basis of such evidence. The State
party reiterates that the Constitutional Court has found that the use of the ByLock application,
established for the purpose of communication between members the Fetullahist terrorist
organization, can be relied on as the sole or decisive evidence in convictions for membership
of the organization, without finding a breach of the right to a fair trial. As the use of the
ByLock application or its presence on any device constitutes a strong indication of having
committed an offence, the Constitutional Court found no violation of the right to security and
liberty in the Aydin Yavuz case.’? In another case, the State party indicates that the
Constitutional Court found that the right to protection of personal data and freedom of
communication had not been violated, as the data obtained through the ByLock server were
processed within the scope of an investigation by law enforcement units and judicial
authorities. The State party maintains its view that articles 9 and 14 of the Covenant were
thus not violated.

Issues and proceedings before the Committee

Consideration of admissibility

7.1  Before considering any claim contained in a communication, the Committee must
decide, in accordance with rule 97 of its rules of procedure, whether the communication is
admissible under the Optional Protocol.

7.2 The Committee has ascertained, as required under article 5 (2) (a) of the Optional
Protocol, that the same matter is not being examined under another procedure of international
investigation or settlement.

7.3 The Committee notes the State party’s submission that the communication should be
considered inadmissible on the grounds of non-exhaustion of domestic remedies, as the
author’s application to the Constitutional Court is still pending. It notes the author’s
arguments that filing an individual application before the Constitutional Court is not an
effective remedy as it does not offer in practice reasonable prospects of success owing to: (a)
the non-enforcement of the Court’s judgments by lower courts; (b) its bias in favour of the
Government; (c) its disregard for the approach and case law of the European Court of Human
Rights; (d) its inability to review the constitutionality of decree laws in the context of the
state of emergency; and (e) the fact that applications regarding allegations of torture and ill-
treatment by persons on charges of membership of the Fetullahist terrorist organization have
never succeeded. The Committee notes the State party’s submission that the European Court
of Human Rights has held, in cases similar to the one at hand, that an individual application
before the Constitutional Court constitutes an effective remedy, including in respect of
measures taken within the scope of the state of emergency.®® The Committee notes the State
party’s argument that, according to the Constitution, the Constitutional Court’s judgments
are binding on all organs of the State and that, in practice, lower courts have effectively
enforced these. It also notes the State party’s submission that the Constitutional Court does
not deviate from the case law of the European Court of Human Rights but is better positioned
to interpret domestic law and that it has found violations in an overwhelming majority of
admissible applications, including those from persons prosecuted for membership of the
Fetullahist terrorist organization who allege torture and ill-treatment.

7.4 Following its jurisprudence,'* the Committee notes that the European Court of Human
Rights has expressed concern regarding the effectiveness of the remedy of an individual
complaint to the Constitutional Court in cases concerning pretrial detention, due to the non-
implementation, by lower courts, of the Court’s findings in two cases in which the Court had
found violations of the applicants’ rights. The European Court of Human Rights has also
noted that it would be for the Government to prove that the remedy of an individual complaint
to the Constitutional Court is effective, both in theory and in practice, in cases concerning
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the right to liberty and security.'> The Committee finds that, in the circumstances of the
author’s case, and in light of the authority accorded to Constitutional Court judgments by
lower courts in recent cases, the State party has not shown that an individual complaint before
the Constitutional Court would have been effective, in practice, to challenge the lawfulness
of her husband’s detention and subsequent death in custody.

7.5  The Committee notes the State party’s submission that the communication should be
declared inadmissible for lack of substantiation, as the author has provided inaccurate
information to mislead the Committee, which shows the manifestly ill-founded nature of the
communication. The Committee considers that the inadmissibility argument adduced by the
State party is intimately linked to the merits and should thus be considered at that stage.
Accordingly, the Committee considers as admissible the author’s claims under articles 6, 7,
9 and 14 of the Covenant and proceeds to its examination of the merits.

Consideration of the merits

8.1  The Committee has considered the communication in the light of all the information
submitted to it by the parties, in accordance with article 5 (1) of the Optional Protocol.

8.2  The Committee notes the State party’s derogation under article 4 of the Covenant,
which came into effect after the events giving rise to this communication, on 2 August 2016,
after declaring a nationwide state of emergency (paras. 1.2 and 4.1 above). The Committee
notes that a fundamental requirement for any measures derogating from the Covenant is that
they be limited to the extent strictly required by the exigencies of the situation in accordance
with the principle of proportionality. The Committee further recalls that the mere fact that a
permissible derogation from a specific provision may, of itself, be justified by the exigencies
of the situation does not obviate the requirement that specific measures taken pursuant to the
derogation must also be shown to be required by the exigencies of the situation.® The
Committee recalls that article 4 (2) of the Covenant explicitly prescribes that no derogation
may be made from articles 6 and 7.17 Although article 9 of the Covenant is not included in
the list of non-derogable rights under article 4 (2), the Committee recalls that the fundamental
guarantee against arbitrary detention is non-derogable, insofar as even situations covered by
article 4 cannot justify a deprivation of liberty that is unreasonable or unnecessary under the
circumstances. The existence and nature of a public emergency that threatens the life of the
nation may, however, be relevant to a determination of whether a particular arrest or detention
is arbitrary.1®

8.3 The Committee notes the author’s claims under articles 6 and 7 of the Covenant that
despite the authorities’ knowledge of her husband’s health problems, when he was in custody,
he was subjected to torture and ill-treatment that resulted in his death. It also notes the
author’s claim that she and her family suffered mental anguish and inhuman treatment due to
the failure of the State party to properly investigate the death of her husband. The Committee
takes note of the State party’s argument that the author’s husband was provided with adequate
medication and regularly examined and that, as indicated in the autopsy reports, he died from
a heart attack without any indication that he was subjected to torture or ill-treatment. It also
notes the State party’s submission that the investigation into the death of the author’s husband
was duly conducted, in accordance with international standards and protocols, and based on
tangible evidence.

8.4  The Committee recalls that the State party remains responsible for the life and well-
being of its detainees, and that the duty to protect the life of all detained individuals includes
providing them with the necessary medical care and appropriate regular monitoring of their
health.*® Loss of life occurring in custody, in unnatural circumstances, creates a presumption
of arbitrary deprivation of life by State authorities, which can only be rebutted on the basis
of a thorough, prompt and impartial investigation that establishes the State’s compliance with
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its obligations under article 6.2° The Committee further recalls that it is the duty of the State
party to afford everyone protection as may be necessary against acts prohibited by article 7,
such as torture and ill-treatment, which may seriously affect the physical and mental health
of the mistreated individual, and could also generate the risk of deprivation of life.?* When
confronted with allegations of torture and ill-treatment, it is incumbent upon the State party
to produce evidence refuting the allegations that its agents are responsible and showing that
they applied due diligence in protecting the detainee through a prompt and impartial
investigation applying the Istanbul Protocol. The Committee similarly recalls that
prosecutions of potentially unlawful deprivations of life should be carried out in accordance
with relevant international standards, including the Minnesota Protocol on the Investigation
of Potentially Unlawful Death, and must be aimed at ensuring that those responsible are
brought to justice, promoting accountability and preventing impunity, and drawing the
necessary lessons for revising practices and policies with a view to avoiding repeated
violations.??

8.5 In the present case, the Committee observes that the State party has provided two
autopsy reports concluding that (a) the author’s husband did not die due to a traumatic effect
or from poisoning; (b) the colour changes in skin tissue and features of sternal and rib
fractures observed are possibly due to cardiopulmonary resuscitation; and (c) he died as a
result of an acute myocardial infarction. It also observes that the State party provides the
public prosecutor’s decision of non-prosecution stating that there were no suspicious
circumstances that required the presence of an external factor to explain the death of the
author’s husband. However, the Committee observes that both the decision of non-
prosecution and the autopsy report dated 23 November 2016 noted the statements of the
author and her brother raising concerns that torture might be occurring.?® The Committee also
notes that the State party has not provided any information regarding the discrepancies in the
medical reports of the author’s husband while in custody, which in several cases confirmed
injuries to his ribs, near to his neck, on his back, his psychological depression and symptoms
of dizziness and sweating. The Committee notes that the State party did not establish that the
allegations of the author’s husband during a medical examination on 3 August 2016, namely
that he had been exposed to physical and psychological trauma while in detention, were
promptly, impartially and thoroughly investigated.?* The Committee also observes that the
State party did not investigate the doctors’ assessment in their report that the injuries observed
in the neck of the author’s husband were “possibly due to old trauma”. The Committee
considers that, based on the information available to it on file, although the authorities were
aware of the allegations of torture, it is not apparent that any ex officio investigation was
conducted, in accordance with the Istanbul Protocol, on the basis of these allegations, of the
apparent signs on the body of the author’s hushand and the medically reported psychological
symptoms. The Committee considers that, in the circumstances of the present case, and in
particular in light of the State party’s inability to effectively explain either the visible signs
of mistreatment that were witnessed on a number of occasions or to establish that serious
investigations were carried out, due weight should be given to the author’s claims. The
Committee concludes that the State party failed to observe due diligence in protecting the
author’s husband from torture and ill-treatment, and ultimately in protecting his life while in
detention, considering his known pre-existing health problems, in violation of articles 6 and
7 of the Covenant.

8.6 While recalling that it is not incumbent upon the Committee to evaluate facts and
evidence and conclusions reached in the investigation, it considers that the State party has
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not demonstrated that a thorough and impartial investigation into the allegations of torture
and the death of the author’s husband took place, justifying on what basis several witness
statements of co-detainees were not considered during the investigation or why his
allegations of torture prior to his death were not effectively investigated at the time. The
Committee further observes the uncertain conclusions in one autopsy report regarding his rib
fractures, suggesting that it was possible that that happened during the cardiopulmonary
resuscitation, which ignores the signs of injuries and allegations of torture reported prior to
his death. The Committee concludes that the failure of the State party’s authorities to
investigate promptly and thoroughly the circumstances of the death of the author’s husband
effectively denied a remedy to the author and her children, and amounted to mental suffering
in violation of their rights under article 7.

8.7  The Committee notes the author’s claims, under articles 9 and 14 of the Covenant,
that her husband was arbitrarily arrested and detained in the absence of evidence of his links
to the coup attempt and that the supposed evidence of his use of the ByLock application could
not serve as a sufficient basis to place him in custody and was unlawfully obtained. It further
notes the author’s allegations that: (a) her husband was never informed of the charges brought
against him; (b) he was unable to appoint a lawyer; (c) his defence statement was never taken;
(d) he was never presented before a judge during his 13 days in detention; and (e) he was
presumed guilty despite the absence of proof against him. The Committee notes the State
party’s argument that the author’s husband was immediately informed of the reasons for his
arrest and of the charge of membership of a terrorist organization brought against him, based
on his use of the ByLock application and possession of an account at Bank Asya, which
constitute decisive and legally collected evidence of the criminal offence of membership of
the Fetullahist terrorist organization. It takes note of the State party’s submission that the
charges were also based on a witness statement, which the author’s husband recognized in
his statement, and that during the period of his pretrial detention, which complied with the
law on the state of emergency, he was able to meet with his lawyers.

8.8 The Committee notes that the author has not claimed that her husband’s detention was
unlawful by virtue of the decree laws under the state of emergency. The question before the
Committee is therefore to consider whether his detention was arbitrary. The Committee
recalls that the notion of “arbitrariness” must be interpreted broadly to include elements of
inappropriateness, injustice, lack of predictability and due process of law, as well as elements
of reasonableness, necessity and proportionality and that remand in custody on criminal
charges must be reasonable and necessary in all circumstances.?> The Committee observes
that the State party submitted in its initial observations that the charges brought against the
author’s husband were based on the crucial evidence of his use and installation of the ByLock
application and ownership of an account at Bank Asya, clarifying in its second observations
that he was taken into custody based on witness statements. Nevertheless, it notes that the
State party has not provided any documentation, such as the alleged witness statements, an
arrest warrant, detention order, conversation records on the ByLock application, or any proof
regarding the evidence purportedly justifying detention of the author’s husband. It also takes
note that the State party has not provided comments on the letter from the Ministry of
Education reinstating the author’s husband as a teacher. Furthermore, the Committee notes
that the judgments of the Constitutional Court, referred to by the State party, ruling that the
use of the ByLock application can be relied on as sole or decisive evidence of the criminal
offence of membership of the Fetullahist terrorist organization, were published after the arrest
and detention of the author’s husband. In this sense, the Committee considers that the State
party has not provided information as to how, at the time of the arrest and detention of the
author’s husband, the judicial authorities had sufficient information on the nature of the
ByLock application to conclude that the application was used exclusively by members of the
organization for the purposes of internal communication, which could justify his detention.?
The Committee further recalls that persons arrested for the purpose of investigating crimes
that they may have committed or for the purpose of holding them for criminal trial must be
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promptly informed of the crimes of which they are suspected or accused.?” The Committee
notes that the State party has not submitted any documentation, such as the detention order,
arrest warrant or transcripts of judicial proceedings, to substantiate its claim that the author’s
husband had been promptly informed of the reason for his arrest or the charges against him.
It further notes that the State party has not provided any information on the questions posed
to him during the investigation or a record of the interview dated 27 July 2016, which it
claims to have conducted. In these circumstances, the Committee considers that the State
party has not established that the author’s hushand was promptly informed of the charges
against him and the reason for his arrest, nor substantiated that his detention met the criteria
of reasonableness and necessity. It recalls that a derogation under article 4 cannot justify a
deprivation of liberty that is unreasonable or unnecessary.?® The Committee therefore finds
that the detention of the author’s husband amounted to a violation of his rights under article
9 (1) and (2) of the Covenant.

8.9  Having found a violation of articles 6, 7 and 9 (1) and (2) of the Covenant, the
Committee decides not to separately examine the author’s claims of a violation of articles
14 (2) and (3) (b) and (d).

9. The Committee, acting under article 5 (4) of the Optional Protocol, is of the view that
the facts before it disclose a violation of the rights of the author’s husband under articles 6, 7
and 9 (1) and (2) of the Covenant and of the rights of the author and her children under article
7.

10. In accordance with article 2 (3) (a) of the Covenant, the State party is under an
obligation to provide the author with an effective remedy. This requires it to make full
reparation to individuals whose Covenant rights have been violated. Accordingly, the State
party is obligated, inter alia, to take appropriate steps to: (a) conduct a prompt, impartial and
thorough investigation into the circumstances of the arbitrary arrest, torture and death of the
author’s husband; (b) prosecute those responsible; and (c) provide adequate compensation to
the author and her children. The State party is also under an obligation to take all steps
necessary to prevent the occurrence of similar violations in the future.

11.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant and that, pursuant to article 2 of the Covenant, the State party has
undertaken to ensure to all individuals within its territory and subject to its jurisdiction the
rights recognized in the Covenant and to provide an effective and enforceable remedy when
it has been determined that a violation has occurred, the Committee wishes to receive from
the State party, within 180 days, information about the measures taken to give effect to the
Committee’s Views. The State party is also requested to publish the present Views and
disseminate them broadly in the official language of the State party.

27 General comment No. 35 (2014), para. 29.
2 |bid., para. 66.
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Tiirkiye Insan Haklan Vakfi istanbul Temsilciligi’ne 02.01.2017 tarihinde Miimiine Agikkollu vekili Av.
Sermin Yiiksel tarafindan yapilan bagvuru ile 24.07.2016 tarihinde gézaltina alinan ve gozaltindayken
05.08.2016 tarihinde fenalagmasi sonucu yapilan canlandirma girisimlerine ragmen &ldiigti bildirilen ve
gozaltinda iken igkenceye maruz kalip kalmadifimn aragtinlmas: istenen 1974 dofumlu Gokhan
ACIKKOLLU hakkinda diizenlenen ve Av. Sermin Yiiksel araciif ile TIHV istanbul Temsilciligi'ne
iletilen klasr ve icindeki belgelerin incelemesi sonucunda;

1. Gozaltinda bulundugu siire iginde yapilan muayeneler ve diizenlenen adli raporlarda da
belirtildigi iizere gozaltina alindig: ilk giinden itibaren hakaret, tehdit ve fiziksel siddete maruz
kaldigam aktardigs, viicudunun degisik bdlgelerinde —yiiz, bagin arka kismi, boyun, omuz, gogils sag
yam ve sirti kapsayan- degisik renk ve boyutlarda berelenmeler tammlandigi, otopside de boyun ve
sirt bolgesinde gerek giplak gozle goriilebilen gerekse mikroskopta dogrulanan kanama alanlari
saptandigs dikkate alindiginda bu yaralanma bulgularmmn boyut, renk ve yerlesim zellikleri
itibariyla kiginin aktardifi yumruk, tekme, basin duvara ¢arpilmas: seklindeki kaba dayak
uygulamasi ile uyumlu oldugu,

2. Gozaltinda bulundugu siirede yapilan psikiyatrik degerlendirmesinde sdzel ve fiziksel kotii
muamele sonrasi artmig uyarilmighk geligtigi, yeniden yagantilamalanmn oldugu, kabuslar gordiigil,
geceleri titreyerek uyandifi, terleme, titreme, nefes darligi, olim korkusu hissettigi, beklenti
anksiyetesi tarifledigi, hastada Panik Bozuklugu + Akut Stres Bozuklugu tamsi kondugu dikkate
alindiginda panik bozuklugu bulunan kiside maruz kaldig: ruhsal ve fiziksel travmalar ile uyumlu
akut stres bozuklugu gelistigi,

3. Gerek viicudundaki kaba dayak ile uyumlu yaralanmalar, gerekse ruhsal degerlendirmede
saptanan akut stres bozukluunun birlikte degerlendirildiginde Diinya Saghk Orgiitii hastalik
simflandirma kilavuzu ICD10’ da yer alan “diger kétii muamele sendromlan” baglig: altinda Y.07.3

'mwmmmrﬁsmmmmmgeﬂmnﬂmmﬂgr*“—"“"""“‘ T

4. Gozaltindayken 05.08.2016 tarihinde dlen kisinin Sliimiinde herhangi bir travmatik etkinin
olmadig1 ve akut miyokard enfarktiisii(kalp krizi) sonucu Glmﬁs‘ oldugu belirtilmis ise de bu alanda
yapilmis ¢ahigmalarda stres ve travmanin kalp damar hastaliklanmn geligiminde dnemli bir risk
faktorii olarak degerlendirilmesi gerektiginin bildirildigi de dikkate alindiginda gozaltinda maruz
kaldi1 ve muayenelerde de tammlanan ruhsal ve fiziksel travmalarin (Y.07.3 iskencé) bir bagka risk
faktorii olarak geker hastalifi da bulunan kiside kalp krizi gelismesini tetikleyici etkenlerden biri
olarak kabulii gerektigi

5. Otopsi fotograflan ve videosunun temini halinde travma bulgulan yoniinden ayrnca ek
inceleme yapilabilecegi kanaatini bildirir 5n degerlendirme raporudur. 18.01.2017

TURKIYE INSAN HAKLARI VAKFI/ HUMAN RIGHTS FOUNDATION OF TURKEY.
Ergekon Cad. Tirkbeyi Sk. No:113/6 Kurtulug-Sigli-lstanbul. Tel: (212) 2493092 Faks: (212) 2927996 e-mail: istanbul@tihv.org.tr
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OMRANIVE ATATURK MESLEK VE TEKNIK ANADOLU LISES! MUDURLUGUNE
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Tirkiye Cumburiyeti Devleti igerisinde yapilanan Fethullahgt Terdr Orgiitiv/Paralel
Devlet Yapilanmasimn (FETO/PDY) sosyal medya {zerinden propagandasini yaptiklan,
finansal destek sagladiklari, dogrudan ya da dolayh yardimda bulunmak suretiyle isbirlifi
igerisinde olduklan distiniilen ve ilgi (a) ve ilgi (b) Makam olurlari ile haklarinda gdrevden
uzaklasirma tedbiri  alnan okulunuz ‘Bgretmeni  Gokhan ACIKKOLU'nun gdrevden
uzaklastirma tedbirinin ilgi (¢) olur ile kaldinldigy ilgi (¢) yazi ile bildirilmistir.

Bilgilerinizi ve ekli listede adi gegen personel hakkindaki gerekli ig ve islemlerin
yapiimast hususunda gerefini rica ederim.
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Ek: Ilgi (d) yaz1 ve eki (3 sayfa)
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T.C
ADALET BAKANLIGI
Adli Tip Kurumu Bagkanhg:
Adli Tip Ugiinci Ust Kurulu
A.T.No :29488182/101.01.01/2018/115602-415

Karar No:14.02.2019 /47

arkadaglarim bu sahista dahil diger gozaltinda bulunan sahislari saat merhumu olmadan devamli surette kontrol
altinda gerek kameralar gerekse fiziki gézlemleyerek kontrol altinda bulunduruyorduk. Sahsin seker hastasi
oldugu ve diizenli olarak insiilin kullandigimi biliyorum. Kullandigr ilaglar diizenli olarak kendisine verilmekte
1di” dedigi,

Tamk Giirol Berber’in 05.08.2016 tarihinde verdigi ifadesinde; “Saat:04.30 siralarinda nezarethane
kogusunda birlikte kaldigim arkadagslardan eks sahis Gokhan Agikkollu’nun yamnda yatan ismini bilmedigim
sahsin giriiltistine uyandim diger arkadaslarin hepsi uyanmis ve Gokhan Agikkolu’yu tutuyorlard daha
dncede Gokhan Agikkollu birkag kez havasiz kaldim diye panik atak belirtileri vard1 ben &yle oldugunu
diisiinerekten miidahale etmedim. Yammdaki diger kalanlar gorevli memura memur bey diye seslendiler.
Bende memur bey diye yiiksek ses ile seslendim. Gorevli bir memur geldi ve digerlerinde hemen gagird.
Memurlar gelip kogusun kapisini agip ieri girdiler ben kendilerine hava almast i¢in digari gikarin dedim. O
esnada Gokhan Agikkollu kasilmalar yagtyordu. Ben hala kendisinin kiriz gegirdigini anlamamigtim. Daha
sonra memurlar ve aym kogusta kaldifimiz diger arkadaglar Gokhan’t alip disari ¢iktilar, ¢ikarirken
-rkadaglara ve memurlara bagim dik tutun ve bir yere carpmasin diye telkinde bulundum Gorevli memurlar

—ambulans ¢agirdilar. Sonra bende bir siire kogusta kala kaldim. Daha sonra memurlarin arkasindan kosup
instilin kullanan seker hastasi oldugunu ve seker verilmesinin uygun olacagini soyledim. Bir tane memur oz -
seker getirdi. Bende Gokhan beyin yanina gecip sekeri agzina parmagimla verdim. Bu esnada diger gozaltinda
bulunan doktorlart memurlar getirip ambulans gelene kadar ilkyardim miidahalesinde bulunulmasini
istemislerdir. Kalp masaji ve solunum yapmaya basladilar. Baska doktor gelip miidahale edecegi esnada
ambulans geldi. O esnada nezaharethane gorevlilerinden birisi benim igeri gegmemi sGyledi ve ben de igeri
gectim. Ben Gokhan beyle birlikte 13 giindiir ayni nezarethanede idim birgok kere memura seslenip hava
almam lazim diyerek ¢ikmisti. Ambulans gelip aldiktan sonrasinda ne oldugunu bilmiyorum” dedigi,

TEM Sube Gorevlilerince diizenlenmis 12.08.2016 tarihli tutanakta; “Gokhan Agcikkollu'nun st
aramasindan ¢ikan ..., 1 adet Xanax 0.5 mg tablet yazih ilag kutusu, 1 adet Dramamine 12 tablet yazih ilag
kutusu, 1 adet Paxera Paroksetin yazili ilag kutusu, 1 adet BD microfine plus kalem ignesi yazih ilag kutusu, 1
adet Siissina tablet tatlandiric1 yazili ilag kutusu, 3 kutu Novarapid Flexpen yazili insiilin aspart enjeksiyon
kalemi yazili kutu, 3 kutu Levemir Flexpen yazih insiilin detemir enjeksiyon kalemi yazih kutu, 1 adet Contour
TS yazih saglik cihazi, ..., Miimiine Acikkollu isimli sahisa tam ve eksiksiz teslim edildigi”,

Miisteki Miimiine Agikkollu adina vekilinin 20.01.2017 tarihli dilekqesinde; “Cumhuriyet Bagsavciligi
eksik tahkikat yapmis ve sorusturmaya yer olmadigina dair karar vermistir. Takipsizlik kararma dayanak

_yapilan 23.11.2016 tarihli Adli Tip Kurumu 1. Adli Tip ihtisas Kurulunca diizenlenen rapor eksiklikler
icermektedir. Maktiiliin ilaglarindan ve perhizinden yoksun kalip kalmadigi arastirilmamugtir. Tiirkiye [nsan
Haklar1 Vakfi Bagkam Prof. Dr. Sebnem Korur Fincanci tarafindan hazirlanan raporda maktiiliin Sliimiinin
gergek sebepleri ortaya konmusken Adli Tip Kurumu 1. Thtisas Kurulunun verdigi rapor incelendiginde soz
konusu raporun eksiklikler igerdigi sorusturmaya dayanak olarak kabul edilemeyecegi ortadadir. Verilen ve
diabet hastalig1 nedeniyle diizenli kullanmas gereken ilaglarinin nasil ve ne sekilde verildiginin de sorulmasi
gerekmektedir. Engin Emrah Biger’in dosyaya 20.09.2016 tarihinde intikal eden ihbar mektubu
incelenmemistir. thbar mektubunun igerigi incelendiginde maktuliin doviildugii hatta d6viilmesinin 6liimiine
sebep oldugu ihbar edilmis ayrica bu ihbar edilen olaya en az onbes kisinin sahit oldugu da gayet net bir
sekilde belirtmigtir” dedigi,

2. Bayrampaga Devlet Hastanesinin 24.07.2016 tarih, 15868 sayili genel adli muayene raporunda;
darp ve cebir olmadii,

3. Haseki Egitim ve Arastirma Hastanesinin 24.07.2016 tarihli, 4614729 protokol nolu adli
muayene ve bildirim formunda; “Oykiisti: Gozaltindaki sahis. Sikayeti: Terleme, bag donmesi, gogiis agrisi.
Bilinen panik atak hastasi, Paxera kullaniyor. Sistem muayenesi: Genel durum iyi, GKS: 15, Nbz: 80, TA:
120/80, biling agik, IR +/+, pupiller izokorik, solunum 18, sirt bolgesinde ekimotik bilateral lezyonlar mevcut.
Baska lezyon yok. Sonug: Semptomatik tedavi verildi. Yapilan kan tahlillerinde ve goriintiilemede acil patoloji
goriilmedi. Erken donem poliklinik kontrol dnerildi. Rv gegici rapordur”

f@ Sayfa :2
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DEGISIK IS NO :2020/1003 D.is

HAKIM : Ali thsan TABAK 179636

KATIP : Arzu BOSLAMAZ 154052

DAVACI : K.H.

OLEN : GOKHAN ACIKKOLLU, AYHAN Oglu ASYA'den
olma, 01/04/1974 dogumlu

MUSTEKI : MUMUNE ACIKKOLLU, MEHMET Kizi
HATICE'den olma, 21/01/ }975 dogumlu, Qemil Merig
Mah. Bestekar Sk. No:3G I¢ Kap1 No:27 Umraniye/
ISTANBUL ikamet eder.

VEKILI : Av. EROL BAYRAM, ISTANBUL

Ali Riza Giircan Cad. Cirpict Yolu No:1 Meridyen s
Merkezi K:2/220 Merter Giingoren / ISTANBUL

SUPHELI : ILGILI GOREVLILER, 'den olma, dogumlu, ili,
ilgesi, kdy/mahallesi, cilt, aile sira no, sirano'da
niifusa kayitl . ISTANBUL ikamet eder.

SuC : Taksirle Oliime Neden Olma

SUC TARIHI VE YERI : 05/08/2016 ISTANBUL/FATIH

Istanbul Cumhuriyet Bagsaveiliginin  09/01/2020 tarih, 2017/104391 sorusturma
2020/4015 karar say1l1 kovusturmaya yer olmadigina dair kararina sikayetci vekili itiraz etmis
olup, itirazen incelenmek iizere sorugturma dosyasi hakimligimize tevzi edilmis olmakla,

Sorusturma dosyasi incelendi.

GEREGIi DUSUNULDU:

Itiraz eden dilekgesinde &zetle; saveilik tarafindan verilen kovusturmaya yer
olmadigina dair kararin kaldirilmasini ve kamu davasi agilmasini talep etmistir.

CMK'nin 160/1. maddesinde, "Cumbhuriyet savcisi, ihbar veya bagka bir suretle bir
sugun islendigi izlenimini veren bir hali 6grenir 6grenmez kamu davasini agmaya yer olup
olmadigina karar vermek iizere hemen isin gergegini aragtirmaya haslar.", 160/2. maddesinde
"Cumhuriyet saveisi, maddi gergegin arastirilmasi ve adil bir yargilamanin yapilabilmesi igin.
emrindeki adli kolluk gorevlileri marifetiyle, siiphelinin lehine ve aleyhine olan delilleri
toplayarak muhafaza altina almakla ve siiphelinin haklarini korumakla yiikiimliidiir." 170.
maddesinin 2. fikrasinda, "Sorusturma evresi sonunda toplanan deliller, sugun islendigi
hususunda yeterli siiphe olugturuyorsa; Cumhuriyet Savcisi, bir iddianame diizenler. 172.
maddesinin 1. fikrasinda, "Cumbhuriyet savcisi, sorusturma evresi sonunda, kamu davasinin
agilmasi igin yeterli siiphe olusturacak delil elde edilememesi veya kovusturma olanaginin
bulunmamasi hallerinde kovusturmaya yer olmadigmna karar verir." hiikiimleri
diizenlenmistir.

Kovusturmaya yer olmadigina dair karari itiraz {izerine inceleyen mahkeme, kamu
davasi agilmasi igin yeterli delil bulunmamasi durumunda itirazin reddine, yeterli delil
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bulunmas: durumunda itirazin kabuliine veya eksik sorusturma nedeniyle sorugturmanin
genisletilmesine karar verebilecektir.

CMK'nin 170/2. maddesine gore kamu davasi agilabilmesi igin sorusturma

asamasinda toplanan delillere gére sugun islendigine dair yeterli siiphe bulunmasi gerekir.
Sug ihbar veya sikayeti yoluyla sorusturma yaparak maddi gercege ulagma yiikiimliiliigii ve
yetkisi bulunan Cumbhuriyet savcisi, sorusturma sonucunda elde edilen delilleri
degerlendirerek kamu davas1 agmay gerektirir nitelikte yeterli siiphe olup olmadigini takdir
edecektir. Bu durum delil degerlendirmesini gerektirir. Diger bir deyisle Cumhuriyet savcisi
elde edilen delillerin kamu davasi agilmasi igin yeterli oldugu kanaatine varirsa dava agacak,
aksi durumda kovusturmaya yer olmadigina karar verecektir. Bu nedenle Cumbhuriyet
savcisinin delilleri degerlendirme yetkisi vardir. Aksi durumun kabulii, her ihbar veya sikayet
lizerine kamu davasi agilmasini, delil takdirinin ise mahkemelere birakilmasini gerektirir ki
bu kabul lekelenmeme hakkiyla bagdasmayacak ve kanunun ruhuna uygun diismeyecektir.
(Yargitay 18. Ceza Dairesi 15.02.2016 tarih, e, k, sayili ilamindan)

Agiklanan bilgiler ve yasal diizenleme 1s1¢3inda, tim dosya kapsami birlikte
degerlendirildiginde; Cumbhuriyet savciligi, sorusturma sonucunda elde edilen delilleri
degerlendirerek kamu davas1 agmay gerektirir nitelikte yeterli siiphe olup olmadigini takdir
etmis ve kovusturmaya yer olmadigina karar vermistir. Incelenen dosya kapsamma gore,
sorugturmaya konu somut olayda, Adli Tip Kurumu Baskanligi Uglincii Ust Kurulu'nun
14/02/2019 tarihli 47 karar nolu rapor igerigine gore atili eylemin savcilik makaminca
irdelenip takdir edildigi, karardaki gerekcelere gore, kovusturmaya yer olmadiina dair
kararin usul ve yasaya uygun oldugu, kararda degisiklik yapilmasini gerektirir bir neden
goriilmediginden sikayet¢i vekilinin itirazinin reddine dair agagidaki sekilde karar verilmistir.

KARAR; Gerekgesi yukarida agiklandig iizere;

Itirazin REDDINE,

Karardan bir suretin sikayetgi vekiline Istanbul Cumhuriyet Bagsavciliginca tebligine,

CMK 173/3 maddesi geregince itiraz incelemesi nedeniyle yargilama gideri
yapilmadigindan karar verilmesine yer olmadigina, kararin tebligi ig¢in masraf yapilmasi
durumunda, gereginin Istanbul Cumhuriyet Bagsavciliginca takdirine,

Kararin ve dosyanin {stanbul Cumhuriyet Bassavciligina iadesine;
Dair, dosya lizerinde yapilan inceleme sonucupda kesin olmak marar
verildi.18/02/2020 ——
Katip 154052 - Hakim 179636
? e-imzaldir Q e-imzalhdir
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