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 Podgorica, 7 April 2014

The information and guidelines we provide in this letter are based on the Concluding observations of the Committee against Torture from January 2009, along with the information on what has been done in the meantime on the legislative level and in practice, and what problems are still current in terms of implementation of rights prescribed by the Convention.
Fundamental legal safeguards

1. The Committee is concerned that, in practice, detainees are not always afforded the right to access a lawyer, an independent doctor, if possible of their choice, and to contact a relative from the outset of deprivation of liberty. The Committee is also concerned that pre-trial detainees do not have in all circumstances the right to confidential communication with their legal counsels (art. 2).

The State party should take effective measures to ensure that all detainees are afforded, in practice, fundamental legal safeguards during their detention. These include, in particular, the right to access a lawyer, an independent doctor, if possible of their own choice, and to contact a relative as from the outset of deprivation of liberty. Furthermore, the State party should ensure the right of detainees to have confidential communication with their legal counsels in all circumstances.

HRA information: In practice, the arrested and detained persons are allowed to have ex officio defence when it is prescribed by the Criminal Code as mandatory. During our monitoring of the respect for human rights of detainees and prisoners we have not recorded any violations of the confidential communication between detainees and their legal representatives. We have called for the right to an independent doctor and that right has been provided, as well as the right to contact the relative, which is also provided.

HRA report on the respect for human rights of detained and sentenced persons is available at: http://www.hraction.org/wp-content/uploads/Izvjestaj_ZIKS_ENG_WEB.pdf.

The Protector of Human Rights and Freedoms (Ombudsman)

2. While welcoming the establishment in 2003 of the Ombudsman, with a mandate, inter alia, to monitor the conditions of detention, including treatment of detainees, in prisons and other premises in which individuals are deprived of their liberty, the Committee remains concerned that the Ombudsman has not been able to conduct regular visits to places of detention. The Committee is also concerned that the independence of this institution is not fully ensured and that adequate human and financial resources have not been allocated in order to effectively fulfil its mandate (art. 2).

The State party should take appropriate legal measures to ensure the full independence of the Ombudsman and provide adequate human and financial resources to enable his office to carry out its mandate to independently and impartially monitor and investigate alleged ill-treatment perpetrated by law enforcement personnel. The State party should pursue speedily the recommendations issued by the Ombudsman.

HRA information: According to the Constitution of Montenegro, the Protector (Ombudsman) is elected by a simple majority vote in the Parliament of Montenegro, which does not ensure its independence from the ruling political coalition, as also observed by the Venice Commission in its comments on the Constitution from December 2007. Unfortunatelly, the opportunity afforded by the recent amendments to the Constitution was lost to prescribe a qualified majority for the election of Ombudsman, as had been accomplished regarding the election of the Supreme State Prosecutor and members - eminent lawyers of the Prosecutorial and Judicial Council elected by the Parliament.

The legal position of the Protector of Human Rights and Freedoms of Montenegro – the Ombudsman has not been improved, and the amendments to the Law on the Ombudsman are currently in process. According to the amendments, his position is worse than prescribed by current legislation, as the Ombudsman himself spoke at the session of the Parliamentary Committee on Human Rights and Freedoms, during which the Draft Law was discussed and adopted with majority of votes by the Parliamentary Committee. HRA also proposed XX amendments to the Draft Law on Ombudsman with intention of strengthening its position.

Since the Ombudsman is a national preventive mechanism (NPM) against torture and other cruel, inhuman or degrading treatment or punishment, it is necessary to strengthen his capacity by providing him with a greater scope of competences than prescribed by current legislation, and through independence reflected in the appointment process and the scope of immunity. HRA also proposed that the law clearly provides for NGO representatives in the committee supporting the work of Ombudsman as NPM.

Independence of the judiciary

3. The Committee is concerned that the new constitutional provisions for the appointment and dismissal of judges by the Judicial Council do not yet fully protect the independence of the judiciary (arts. 2 and 12).

The State party should guarantee the full independence of the judiciary in line with the Basic Principles on the Independence of the Judiciary (General Assembly resolution 40/146 of December 1985) and that judicial appointments are made according to objective criteria concerning qualification, integrity, ability and efficiency. Furthermore, the State party should adopt an independent monitoring mechanism of Court proceedings with the view to further enhancing the independence of the judiciary.
HRA information: Evaluation of judges and prosecutors for election, or for promotion from a lower to a higher position, is still done on the basis of insufficiently precise and generalized criteria, which is why HRA repeatedly appealed that legal regulations for the existing criteria and sub-criteria, used for the election, promotion of judges and prosecutors, should prescribe standards-parameters and indicators for their evaluation. This would provide a uniform and objective evaluation of candidates and prevent the current practice that every member of the Council (Judicial or Prosecutorial) completely arbitrary evaluates the compliance with the criteria. Please consider HRA publication “Judicial Council of Montenegro – Operation Analysis (2008-2013)” for more details: http://www.hraction.org/wp-content/uploads/JUDICIAL-COUNCIL-OF-MONTENEGRO.pdf

Juvenile justice system

4. The Committee notes that the State party is considering the adoption of a separate Law on Juvenile Justice in line with international standards. However, the Committee is concerned at reports that juveniles in conflict with the law are often treated under the same laws and procedures applicable to adults, that they are held for long periods in pre-trial detention and share open spaces with adult detainees (art. 16).

The State party should take measures to protect juveniles in conflict with the law in line with international standards, including the United Nations Standards Minimum Rules for the Administration of Juvenile Justice (The Beijing Rules, adopted by General Assembly resolution 40/33 of 29 November 1985) and to speedily adopt a comprehensive Law on Juvenile Justice in accordance with the above-mentioned standards.

HRA information: The Parliament of Montenegro adopted the Law on the Treatment of Juveniles in Criminal Proceedings, which is in line with international standards in the field. HRA has conducted a monitoring of the respect for human rights of juveniles placed in the Centre for Children and Youth "Ljubović" by courts or the Centre for Social Work, and in our report we stated that we did not observe any torture, inhuman or degrading treatment of juveniles. However, a significant delay was noted in suspending from office two persons against whom criminal proceedings were taking place for alleged ill treatment of a girl who had once been a resident of the Centre. Also, as emphasized in our report, the Centre still hosts both juvenile offenders and children in social need.
HRA report is available at: http://www.hraction.org/wp-content/uploads/Izvjestaj_Ljubovic_ENG.pdf
Displaced persons

5. The Committee is concerned that the State party has not yet regularized the legal status of a large number of “displaced persons” from Croatia and Bosnia-Herzegovina and “internally displaced persons” from Kosovo (art. 3).

The Committee reiterates the recommendations made by the Commissioner for Human Rights of the Council of Europe, following his visit to the country from 2 to 6 June 2008 (CommDH(2008)25). In this regard, the State party should:

(a) Take concrete measures for the local integration of “displaced persons” from Croatia and Bosnia-Herzegovina and grant them a legal status and full protection against expulsion in violation of their legal rights,

(b) Regularize the status of “internally displaced persons” from Kosovo residing in Montenegro by granting them a proper legal status to minimize the risk of statelessness, and 

(c) Consider ratifying the Convention on the Reduction of Statelessness adopted in 1961.

HRA information: A number of requests for permanent residence in Montenegro are still rejected. According to the Foreigners Law, the Ministry of the Interior obtains the opinion of the National Security Agency, which usually gives a negative opinion on the grounds of “a threat to national security" without any explanation of the basis of such opinion, after which the Ministry of the Interior rejects the request for permanent residence in the country.

For this reason, HRA has on two occasions represented persons whose requests for permanent residence had been rejected before the Administrative Court and so far, the Court has overturned such decisions of the Ministry of the Interior. HRA also submitted a proposal for amendments to the Draft Foreigners Law relating to the existence of obstacles for obtaining permanent residence, which prescribes that the National Security Agency should provide reasoning for the obstacles it finds. In case that the Agency marks these obstacles as classified information, HRA proposed that the Agency should submit a reasoned decision as to why the information is marked as classified. The complete text of HRA’s proposed amendments to the Draft Foreigners Law is available in Montenegrin at: http://www.hraction.org/wp-content/uploads/12-feb-2014-Nacrt-zakona-o-strancima-1.pdf.

Impunity for war crimes

6. The Committee is concerned at the reported climate of impunity surrounding war crimes which remain unaddressed or in the investigation phase, with little or no result to date. The Committee takes note of the information provided by the State party on the developments with regard to the cases “Kaluderski Laz”, “Morinj”, “Deportation of Muslims” and “Bukovica” (arts. 12 and 16).

The Committee urges the State party to expedite and complete its investigation of war crimes, and ensure that all perpetrators, in particular those bearing the greatest responsibility, are brought to justice. The Committee requests the State party to provide it with information in this respect.

HRA information: There are no visible results in punishing the perpetrators of war crimes, given that there are no final convictions in proceedings conducted before local courts.

The state prosecutors office as well as the courts in Montenegro, instead of interpreting humanitarian and criminal law in a manner providing for extensive protection of victims of war crimes - the direction in which international humanitarian and international criminal law is headed – appear to be trying to find the most restrictive interpretation of domestic and international legal norms in order to reduce the possibility of punishing members of Montenegrin police and former Yugoslav Army for obvious war crimes. For example, the conditions required by the High Court in Podgorica for a crime to be classified as a war crime, which relate to the status of the perpetrator, are not required by the International Criminal Tribunal for the former Yugoslavia (ICTY) or the International Criminal Court, nor by the legislation or court practice in the region. Similarly, while the Court of BiH allows prosecution of crimes against humanity, the Appellate Court of Montenegro prevents this prosecution by limiting the term "customary international law", which prohibits crimes against humanity, and was applicable in FR Yugoslavia, to "international regulations" and "international acts", although in actuality, the customary law may exist outside of this framework. In its latest pronouncement on war crimes up to this point, in the Morinj case, the Appellate Court went so far in protecting the defendants, as to request from the High Court in Podgorica to explain in its retrial (third) why it considers that  prisoners of war in camp Morinj can generally be put under the category of "military personnel who does not participate actively in hostilities", although this is obvious from their status of disarmed, detained prisoners! The cases of Bukovica and deportation of refugees ended quite dubiously in acquittal of all indicted persons with an explanation that those cases had not constituted war crimes for which prosecution is possible. 
In 2013 Progress Report in relation to Montenegro, regarding war crime trials, the European Commission stated: „As regards domestic handling of war crimes, Montenegro needs to tackle impunity and ensure that decisions by the Montenegrin judiciary on war crimes cases are in line with international humanitarian law, reflect the jurisprudence of the International Criminal Tribunal for the former Yugoslavia and fully apply domestic criminal law”, as HRA concluded in its report “War Crime Trials in Montenegro”

Please find more details on our concerns in the HRA report on war crime trials, available at: http://www.hraction.org/wp-content/uploads/Report-War-Crime-Trials-in-Montenegro.pdf 
Conditions of detention

7. While welcoming the measures taken by the State party to improve considerably the conditions of detention, including the construction of new facilities and the renovation of existing ones, the Committee remains particularly concerned at the overcrowding and the poor material conditions in Podgorica Prison. The Committee is also concerned at the lack of information on sexual violence in prisons, including inter-prisoner violence. (arts. 11 and 16).

The State party should strengthen the implementation of the national prison reform process, including the allocation of sufficient funds to further improve the infrastructure and, in particular, of Podgorica Prison. In addition, the State party should ensure regular provision of hygienic articles and regular visits by family members. The Committee also recommends that the State party take appropriate measures to prevent sexual violence in prisons, including interprisoner violence.

HRA information: The right of detained persons to regular visits of family members is respected and free hygiene kits are provided to those detainees who cannot provide them themselves.

However, despite the efforts of the State, the conditions in the Remand Prison in Podgorica remain at a low level. Since the building was built long time ago, the renovation has a short-term effect. In addition, the capacity of the building continues to be an ongoing problem, as more than six persons sleep in the so-called “dorms”, and detainees remain locked in their sells for 23 hours with no meaningful activities (usage of laptop computers is also prohibited, etc).

Within the project “Monitoring Respect for Human Rights in Closed Institutions in Montenegro“,  Human Rights Action (HRA) carried out opinion polls of sentenced persons at the Administration for Execution of Criminal Sanctions, in March and April 2012. 

The sentenced persons answered  64 questiones and more than half of the prison population that is 58.9% was surveyed.

During March and early April 2014, through project "Community Oriented Prisons," HRA conducted a research -  survey of sentenced persons that contained repeated questions from the questionnaire from 2012, in order to to make a comparison, and see if the conditions in prison improved and whether, and to what extent, their fundamental human rights and freedoms are respected.

The questions refered to accommodation facilities, living conditions, possible excessive use of force, whether there were places in the prison that are not covered by video surveillance and are used for excessive use of force and abuse / torture.

Part of the results of the survey will be completed in the second week of April when we can submit them to you.

Presentation of the research - attitudes of sentenced persons from 2012 is available at: http://www.hraction.org/wp-content/uploads/POLL.pdf
Prompt, thorough and impartial investigations

8. While welcoming the adoption of various measures to combat and prevent police brutality, including the adoption of the Code of Police Ethics, the Committee remains particularly concerned at the number of allegations of torture and ill-treatment by the police and the lack of prompt and impartial investigation of such cases (art. 12).

The State party should ensure that all allegations of ill-treatment and excessive use of force by the police are promptly and impartially investigated. In particular, such investigations should not be undertaken by or under the authority of the police but by an independent body. In connection with prima facie cases of torture and ill-treatment, the alleged suspect should, as a rule, be subject to suspension or reassignment during the process of investigation, especially if there is a risk that he or she might influence the investigation. The State party should prosecute the perpetrators and impose appropriate sentences on those convicted in order to eliminate impunity for law enforcement personnel who are responsible for acts prohibited by the Convention.

The Committee notes the information provided by the State party’s delegation on the specific cases put to it during the dialogue. However, the Committee wishes to reiterate the obligation of the State party to undertake an independent, thorough, and impartial investigation on all allegations of torture and ill-treatment. The Committee requests the State party to keep it informed of any developments, within the context of the ongoing dialogue, and, in particular, with regard to the report submitted by the Youth Initiative for Human Rights alleging torture by police officers.
HRA information: In March 2013 HRA published detailed information on the deficiencies of the State Prosecutor's Office to effectively prosecute cases of alleged torture and other illtreatment, even after such lack of performance by state bodies had been criticized by the European Committee for Prevention of Torture (CPT) in its 2008 report on Montenegro (the massive abuse - beating of prisoners at the Administration for Execution of Criminal Sanctions by the special police unit in 2005; abuse of suspected terrorists in the ”Eagle Flight” case – currently before the European Court of Human Rights; prosecution of the two prison guards who were found guilty for beating a detainee Vladana Kljajić, but who had been punished in the end only with suspended sentences) in our report on prosecution of torture and illtreatment by state officers, available at http://www.hraction.org/wp-content/uploads/Izvjestaj_Procesuiranje-mucenja-i-zlostavljanja_ENG.pdf. 
According to our or public knowledge, no improvement occured to date in prosecution of cases of torture and ill-treatment, either in the investigation, the indictment or the final judgment, when the perpetrators are punished with mild sentences – suspended sentences as a rule. A special problem is the lack of efficient investigation leading to the cases becoming time barred. On 25 March 2014 HRA requested additional information from the Supreme Prosecutor's Office on the prosecution of the cases mentioned in the report but to date received no information. 

We also emphasise that in the case of  inhuman and degrading treatment of inmates of PI "Komanski most", where the CPT in its report in 2008 found that living conditions were "appaling", and assessed the treatment of inmates as inhuman and degrading, no investigation had been opened to date, in spite of NGOs appealing to the Supreme State Prosecutor. 

In another case of clear torture of Aleksandar Pejanović in police detention unit in Podgorica, no police officer had been sentenced with a final judgement to date and the investigation did not even tackle the high-positioned police officials who must have ordered several beatings of Pejanović by masked police officers. One police officer who testified against his colleagues, Goran Stankovic (the whistle-blower) had not been afforded proper support by the authorities. More information on the case is available in he report as well. There had not been positive developments in the prosecution of the case to date.

Given the seriousness of acts of torture, inhuman or degrading treatment or punishment, it appears that prescribed minimum penalties for officials who commit crimes of Extortion of Statement - three months, ill-treatment - also three months, and Torture - a year, are not adequate, especially given the tolerant judicial sentencing policy, under which the courts usually impose a suspended sentence or mitigated punishment by imposing a sentence below the limits prescribed by law.
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