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[bookmark: _GoBack]BRIEFING ON CHINA-HONG KONG FOR THE COMMITTEE AGAINST TORTURE PRESESSIONAL WORKING GROUP, 
54th session (Apr/May 2015) 
	This briefing describes the legality of corporal punishment of children in Hong Kong. 
In light of the obligation under international human rights law to prohibit all corporal punishment of children, the recommendations of the UN Secretary General’s Study on Violence against Children, the repeated recommendations made to China (including Hong Kong) and previously to the UK (including Hong Kong) by the Committee on the Rights of the Child and to Hong Kong by the Human Rights Committee, we hope the Committee Against Torture will:  
· raise the issue of corporal punishment of children in its List of Issues for China-Hong Kong, in particular asking what measures are being taken to explicitly prohibit corporal punishment in the home and in all alternative care and to repeal the “reasonable chastisement” defence, and 
· recommend to China-Hong Kong, following examination of the state party’s fifth report, that legislation is enacted and enforced which clearly prohibits corporal punishment in the home and in all alternative care and explicitly repeals the common law defence of “reasonable chastisement”. 


1  Hong Kong’s report to the Committee Against Torture 
1.1 The fifth state party report of China-Hong Kong to the Committee Against Torture provides information on the prohibition of corporal punishment in schools and measures to ensure its enforcement.[footnoteRef:1] The report refers to protection for children from domestic violence and abuse under the Domestic and Cohabitation Relationships Violence Ordinance, the Offences Against the Person Ordinance, the Crimes Ordinance and the Mental Health Ordinance.[footnoteRef:2] But not one of these laws clearly prohibits corporal punishment, and the report makes no reference to corporal punishment which may lawfully be inflicted on children in their homes and in alternative care in the name of “reasonable chastisement”.  [1:  1 April 2014, CAT/C/CHN-HKG/5, Fifth state party report, para. 16.5]  [2:  ibid., paras. 16.13, 16.14 and 16.15] 

1.2 We hope the Committee will express its concern at the legality of corporal punishment of children in Hong Kong and recommend that legislation is enacted and enforced which clearly prohibits corporal punishment in the home and in all alternative care and explicitly repeals the common law defence of “reasonable chastisement”. 


2  The legality and practice of corporal punishment of children in Hong Kong
2.1 Summary: In Hong Kong, corporal punishment of children is unlawful in schools, the penal system and in child care centres, but it is lawful in the home and alternative care settings. 
2.2 Home (lawful): Article 8 of the Basic Law 1997 states that the common law previously in force shall be maintained: the Law Reform Commission of Hong Kong has confirmed the common law right of parents “to inflict moderate punishment”.[footnoteRef:3] Provisions against violence and abuse in the Protection of Children and Juveniles Ordinance 1951, the Domestic and Cohabitation Relationships Violence Ordinance 2009, the Offences Against the Person Ordinance 1950, the Crimes Ordinance 1971 and the Protection of Children and Juveniles Ordinance 1951are not interpreted as prohibiting corporal punishment in childrearing.  [3:  Law Reform Commission of Hong Kong (2002), Report: Guardianship of Children  ] 

2.3 In a survey in 2006-7 involving more than 700 parents and secondary school children, 83.3% of parents admitted physically punishing their children; 74.2% of the students and 49.7% of parents said they would support prohibition of corporal punishment.[footnoteRef:4] Research published in 2008 found that more than one in five children had been hit by their parents (21% of nearly 6,000 school students reported this), but the lifetime prevalence was much higher (58%).[footnoteRef:5] In the first large scale household survey on domestic violence, commissioned by the Hong Kong Social Welfare Department and reported in 2006, around 44% of the parents admitted physically punishing their children, and most of these had done so at least once in the previous 12 months.[footnoteRef:6] [4:  Survey announced in 2007 Spank Out Day press conference, Against Child Abuse, Hong Kong ]  [5:  Chan, K. L. (2008), Study on Child-friendly Families: Immunity from Domestic Violence, Hong Kong: Hong Kong Committee for UNICEF & Dept of Social Work and Social Administration, University of Hong Kong  ]  [6:  Chan, K. L. (2005), Study on Child Abuse and Spouse Battering: Report on findings of Household Survey, Hong Kong: Department of Social Work & Social Administration, the University of Hong Kong  ] 

2.4 Alternative care settings (lawful): Corporal punishment is lawful as for parents (Protection of Children and Juveniles Ordinance, Chapter 213 s34(4)). The Protection of Children and Juveniles (Places of Refuge) Regulations 1993 provide for the power of the Director of Social Welfare to approve rules made by places of refuge not wholly funded by public funds and states that this power “shall not be deemed to authorise the making or approval of any rules for the punishment, restraint or correction of any person other than such punishment, restraint or correction as a parent could lawfully administer to a child” (Reg. 7).
2.5 Day care (unlawful): Corporal punishment is explicitly prohibited in childcare centres in the Child Care Services Regulations 1976 (regs. 15 and 45R); it is prohibited in preschool settings under the Education Regulations 1991. 
2.6 Schools (unlawful): Corporal punishment is explicitly prohibited in Regulation 58 of the Education Regulations 1971 (as amended in 1991). 
2.7 Penal institutions (unlawful): Corporal punishment is not among permitted disciplinary measures in the Prison Rules 1954, the Reformatory School Rules 1959, the Remand Home Rules 1955, the Rehabilitation Centres Regulation 2001 and the Detention Centre Regulations 1972. It is explicitly prohibited in approved institutions by Rule 37 of the Probation of Offenders Rules. 

2.8 Sentence for crime (unlawful): There is no provision for judicial corporal punishment in criminal law. The Corporal Punishment Ordinance was repealed in 1990. 

3  Recommendations by human rights treaty bodies 
3.1 CRC: The Committee on the Rights of the Child first recommended to China (including Hong Kong) that corporal punishment be prohibited in the home and all other settings throughout the state party in its concluding observations on the second state party report in 2005; the Committee reiterated its recommendations following examination of the third/fourth report in 2013.[footnoteRef:7] The Committee had previously raised the issue with Hong Kong in 1996, in the context of examining the initial report of the UK on its dependent territories.[footnoteRef:8]  [7:  24 November 2005, Concluding observations on second report on China (including Hong Kong and Macau Special Administrative Regions), CRC/C/CHN/CO/2, paras. 46, 47 and 48; 29 October 2013, CRC/C/CHN/CO/3-4, Concluding observations on third/fourth report, paras. 6 and 7  ]  [8:  30 October 1996, CRC/C/15/Add.63, Concluding observations on initial report of the United Kingdom of Great Britain and Northern Ireland: Dependent Territories (Hong Kong), para. 27 (Hong Kong ceased to be a dependent territory of the UK in 1997.)  ] 
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