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	This thematic report considers the legality of violence against women in Botswana, in particular in relation to sexual violence. In light of the obligation under international human rights treaties to prohibit all violence against women, the global commitment to ending violence against women and girls in the public and private spheres in the context of the 2030 Agenda for Sustainable Development, the Convention on the Elimination of All Forms of Discrimination Against Women, previous general recommendations from the Committee to Botswana, and Botswana’s Fifth Periodic Report, it is our hope that the Committee will:
· raise the issue of violence against women in its List of Issues for Botswana, in particular asking what progress is being made on drafting and enacting legislation to prohibit all violence against women in all settings, in particular by reference to the UN Model Rape Law; and
· in its concluding observations on Botswana’s State Party Report recommend that legislation is drafted and enacted as a matter of priority to prohibit all violence against women in all settings, in particular by reference to the UN Model Rape Law.
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1. [bookmark: _heading=h.30j0zll]Introduction
Strategic Advocacy for Human Rights (SAHR)[footnoteRef:0], is a peer-led non-governmental organization by and for human right defenders, working to equip a movement of human rights defenders with knowledge and tools to end gender-based violence through litigation, policy and law reform.  [0:  Website: https://www.sa-hr.org/. Email: connect@sa-hr.org] 

This report highlights key legal inequalities that women face in Botswana in relation to violence against women, along with suggested questions to be posed to the State party. Our analysis benchmarks the legislation and practices in Botswana against the UN Model Law on Rape[footnoteRef:1], published by the former UN Special Rapporteur on Violence against Women, Ms. Dubravka Šimonović, to harmonise national criminal justice responses with accepted international standards. To that end, this report focuses specifically on the following issues identified: [1:  United Nations General Assembly, A framework for legislation on rape (model rape law), 15 June 2021, available at https://digitallibrary.un.org/record/3929055?ln=en] 

1. the incomprehensive definition of consent; 
2. marital rape and domestic violence; and
3. procedural gaps when prosecuting rape. 

2. [bookmark: _heading=h.1fob9te]Key Issues of Concern
2.1 [bookmark: _heading=h.3znysh7]Issue 1: Incomprehensive definition of consent 
(a) Background
(i) The UN Model Law on Rape further requires that “consent must be given voluntarily and must be genuine and result from the person’s free will, assessed in the context of the surrounding circumstances, and can be withdrawn at any moment.” 
(ii) Consent should not be deemed as “genuine” if the person is unconscious, asleep, or seriously intoxicated as a result of drugs; or if the victim is a child related to the perpetrator through familial affiliations when the perpetrator is an adult. In addition, lack of consent should be presumed when the victim was intoxicated, unable to consent due to illness, injury or other particular vulnerability, or when the perpetrator abuses a relationship or position of power or authority over the victim.
(b) Analysis of State Party’s Legislation
(i) The Penal Code of 1964 (“Penal Code”)[footnoteRef:2] does not provide a comprehensive definition of consent in the context of rape, and also fails to elaborate on what constitutes as consent and the situations where a lack of consent should be presumed.  [2:  The Penal Code of 1964 is as amended up to Act No. 27 of 2021. ] 

(ii) Rape under Section 141 of the Penal Code is defined as “Any person who has unlawful carnal knowledge of another person, or who causes the penetration of a sexual organ or instrument, of whatever nature, into the person of another for the purposes of sexual gratification, or who causes the penetration of another person's sexual organ into his or her person, without the consent of such other person, or with such person's consent if the consent is obtained by force or means of threats or intimidation of any kind, by fear of bodily harm, or by means of false pretences as to the nature of the act, or, by personating another person, is guilty of the offence termed rape.” 
(iii) While these two pieces of legislation do address the importance of consent, and suggests that consent obtained by force or false pretences cannot be considered as genuine, what the legislation fails to do is address situations where the victim is intoxicated under the influence of alcohol or drugs, or is unable to provide genuine consent due to illness, injury or other particular vulnerability. Although it addresses situations where consent is obtained by means of threats or intimidation of any kind, it does not specifically call out the circumstances under which the perpetrator abuses a relationship or position of power or authority over the victim.  
(c) Further contextual analysis
(i) Prevalence of rape and gender-based violence is high in Botswana. In 2020, Botswana ranked second highest in the world for rape rates, with 92.90 incidents per 100,000 people[footnoteRef:3], and this further increased to 92.93 incidents per 100,000 people in 2023.[footnoteRef:4] Not only so, more than 42% of citizens in Botswana say that it iss somewhat likely or very likely that a woman who reports being a victim of rape or domestic violence will be criticized, harassed or shamed by others in the community.  [3:  The Business Standard, Countries with the highest rape incidents, 13 October 2020, available at https://www.tbsnews.net/world/countries-highest-rape-incidents-144499 [accessed 6 April 2024]]  [4:  Keneilwe Mooketsane, Wilford Molefe, Mir Muhtadi Faiaz, Namratha Rao, and Anita Raj, Batswana see gender-based violence as a priority for government and societal action, 24 January 2023, available at https://www.afrobarometer.org/wp-content/uploads/2023/01/AD594-Botswana-see-gender-violence-as-a-priority-for-government-and-societal-action-Afrobarometer-18jan23.pdf [accessed 5 April 2024]] 

(ii) It is necessary to acknowledge that there have been many changes made to Botswana’s legislation and legal system to alleviate this problem. For instance, to ensure that gender-based violence cases are handled in a timely manner, the Honourable Chief Justice issued a Practice Directive No.9 of 2020 as an initiative so that all gender-based violence cases are treated as urgent and are given expedited management. Additionally, Botswana also adopted the Sexual Offenders Registry Act in 2021 to implement stiffer penalties and maintain a record of persons who have been convicted of sexual offences whether committed in or out of Botswana and informing the relevant authorities that deal with foster care, kinship care giving and adoption. The Act further introduces stiffer penalties for persons failing to disclose their conviction(s) of sexual offences. In addition, the Act prohibits convicted persons from working with vulnerable persons such as children, the elderly and People With Disability.[footnoteRef:5] [5:  United Nations Committee on the Elimination of All Forms of Discrimination against Women, Fifth periodic report submitted by Botswana under article 18 of the Convention, due in 2023, 1 November 2023, available at https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/SessionDetails1.aspx?SessionID=2711&Lang=en [accessed 6 April 2024]] 

(iii) It is also imperative for Botswana to provide a clear definition of consent, specifically by including elements for genuine consent and to presume a lack of consent in particular situations such as intoxication, illness or injury and also where there is a clear abuse in relationship or position. The UN Model Law on Rape notes that consent should not be deemed as “genuine” if  the person is unconscious, asleep, or seriously intoxicated, whether such drugs or alcohol was consumed voluntarily, involuntarily or unknowingly.[footnoteRef:6] However, intoxication is nevertheless still a frequently debated topic when it comes to rape laws, and in many United States jurisdictions, intoxicated victims are considered mentally incapacitated only if they have been administered alcohol or other substances involuntarily.[footnoteRef:7]  [6:  United Nations General Assembly, A framework for legislation on rape (model rape law), 15 June 2021, available at https://digitallibrary.un.org/record/3929055?ln=en]  [7:  https://jaapl.org/content/early/2022/12/02/JAAPL.220032-21 ] 

(iv) While Botswana states that its prosecution rate for gender-based violence has improved from 51% in 2021 to 68% in 2022,[footnoteRef:8]  there was no information provided about the number of convictions of perpetrators. A clearer definition of consent would likely help to improve rates of prosecution and convictions or rape perpetrators in Botswana.  [8:  United Nations Committee on the Elimination of All Forms of Discrimination against Women, Fifth periodic report submitted by Botswana under article 18 of the Convention, due in 2023, 1 November 2023, available at https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/SessionDetails1.aspx?SessionID=2711&Lang=en [accessed 6 April 2024]] 

2.2 [bookmark: _heading=h.2et92p0]Issue 2: Marital Rape and Domestic Violence
(a) Background
(i) Marital rape is not recognized by law as a criminal defence and had urged Botswana to revise the Penal Code.[footnoteRef:9]  [9:  United Nations Committee on the Elimination of All Forms of Discrimination against Women, Concluding observations on the fourth periodic report of Botswana, 14 March 2019, available at https://documents.un.org/doc/undoc/gen/n19/071/79/pdf/n1907179.pdf?token=RGS6AyQCBtPqpg5iBz&fe=true [accessed 5 April 2024]] 

(ii) The Penal Code had an explicit carve-out for marital rape, stating that if there was an indecent assault on persons under the age of 16 years, that “it is a sufficient defence if it appears to the court before whom the charge is brought that the person so charged had reasonable cause to believe and did in fact believe that the person was of or above the age of 16 years or was such charged person's spouse.”[footnoteRef:10]  [10:  Botswana Penal Code of 1964, 2016, available at https://policehumanrightsresources.org/content/uploads/2016/03/Penal-Code-Botswana-19641.pdf?x49094 ] 

(iii) Botswana, in response to the Committee’s concluding observations, amended the language in its Penal Code in 2021, which now says that “It shall be a sufficient defence to any charge under this section if it appears to the court before whom the charge is (a) less than two years older than the person so defiled; (b) not in a position of trust or authority towards the person so defiled; (c) not a person with whom the person so defiled is in relationship of dependency; and (d) not in a relationship with the person so defiled that is exploitative of the person so defiled”, removing marital relations as a defence to the defilement of minors.[footnoteRef:11]  [11:   United Nations Committee on the Elimination of All Forms of Discrimination against Women, Fifth periodic report submitted by Botswana under article 18 of the Convention, due in 2023, 1 November 2023, available at https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/SessionDetails1.aspx?SessionID=2711&Lang=en [accessed 6 April 2024]] 

(iv) In Botswana’s Fifth periodic report submitted by Botswana under article 18 of the Convention, Botswana responded by saying that their High Court in 2008 addressed the matter of marital rape, holding that “to suggest that it should be permitted if the perpetrator is a spouse is … totally unacceptable and a historic aberration.”[footnoteRef:12] [12:  Letsholathebe v. The State 2008, [3] BLR 1 HC (Kirby J).] 

(b) Analysis of State Party’s Legislation
(i) Botswana’s rape laws have been rapidly changing by stiffening penalties for persons convicted of rape, and also by increasing the legal age of consent from 16 years to 18 years. Additionally, the carve out for marital relations as a defence to the defilement of minors has also been removed from the Penal Code. However, there are still no legislative provisions that addresses and explicitly criminalizes marital rape. 
(ii) Marital rape is neither an aggravating circumstance, nor is it explicitly criminalized. Precedent cases stating that the perpetrator of rape being the spouse of the victim is “totally unacceptable and a historic aberration” is insufficient in comparison to enacting legislative protections against marital rape specifically. 
(iii) However, it is noted that the Domestic Violence Act of 2008 does include sexual abuse and threats into its definition of “domestic violence”, but leaves out marital rape as well. 
(c) Further contextual analysis
(i) Marital rape is recognised as a form of intimate partner violence, commonly referred to as domestic violence under the Convention, which Botswana acceded to in August 1996. Despite so, Botswana leaves out marital rape in its legislation.[footnoteRef:13] Neighbouring countries like South Africa and Namibia, both of which are parties to the Convention have explicitly criminalised marital rape in their legislation.[footnoteRef:14]    [13:  Refilwe M. Nasha, Criminalising Marital Rape in Botswana: The Need for Legal Reform, 2020, available at https://open.uct.ac.za/server/api/core/bitstreams/a065d1f4-4fa6-42b1-9b12-f0b41ae15212/content [accessed 6 April 2024]]  [14:  United Nations Human Rights Treaty Bodies, UN Treaty Body Database: Ratification Status for CEDAW, available at https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?Treaty=CEDAW&Lang=en; United Nations Economic Commission for Africa, Commitment to Combat Gender-Based Violence, 2017, available at https://archive.uneca.org/sites/default/files/uploaded-documents/Gender/EGM-RRAGDI-2017/3-agdi_report_combatting_violence_against_women.pdf [accessed 8 April 2024]] 

(ii) The resistance to explicitly criminalize marital rape despite developments in other aspects of rape law appears to be due to negative public perception. The general perception at the kgotla meetings[footnoteRef:15] was that criminalising marital rape would destroy the sanctity of marriage.[footnoteRef:16] [15:  A kgotla in setswana is a traditional or customary court. Government uses these customary courts to consult 
member of the public on government plans and strategies]  [16:  Refilwe M. Nasha, Criminalising Marital Rape in Botswana: The Need for Legal Reform, 2020, available at https://open.uct.ac.za/server/api/core/bitstreams/a065d1f4-4fa6-42b1-9b12-f0b41ae15212/content [accessed 6 April 2024]] 

(iii) Furthermore, Botswana’s official statistics also do not recognize marital rape or violence within intimate partner relations, seeing as its national demographic surveys do not include measures of partner violence or sexual violence against women.[footnoteRef:17] A reason suggested for the unavailability of marital rape statistics was that there is no statutory offence termed marital rape in Botswana and as a result the police, when recording rape cases for statistical purposes, does not record rape statistics according to the relationship between the victim and the perpetrator, except in cases of statutory rape. [17:  Keneilwe Mooketsane, Wilford Molefe, Mir Muhtadi Faiaz, Namratha Rao, and Anita Raj, Batswana see gender-based violence as a priority for government and societal action, 24 January 2023, available at https://www.afrobarometer.org/wp-content/uploads/2023/01/AD594-Botswana-see-gender-violence-as-a-priority-for-government-and-societal-action-Afrobarometer-18jan23.pdf [accessed 5 April 2024]] 

(iv) In 2019, of 1163 cases of sexual offences taken to courts, only 195 were convicted guilty and sentenced, while 330 were withdrawn,[footnoteRef:18] and the likelihood for many of these to be due to intimate partner violence are likely to be high.[footnoteRef:19] However, in February 2019 the Botswana Police Service Commissioner announced it would no longer allow the withdrawal of gender-based violence (GBV) cases waiting to be heard by magistrate court, marking a step in a positive direction.[footnoteRef:20]  [18:  Universal Periodic Review of Botswana 43rd Session, Joint Stakeholder Submission, May 2023, available at https://www.sexualrightsinitiative.org/sites/default/files/resources/files/2023-06/UPR%2043%20Botswana%20Joint%20Submission%20Iranti%2C%20SALC%2C%20SRI%20et%20al.pdf [accessed on 3 April 2024]]  [19:  See example of 39 year old Kopong woman who was raped by her boyfriend but decided to withdraw the rape case. Portia Mlilo, Rape victim withdraws charges against boyfriend, 22 February 2021, available at https://thevoicebw.com/rape-victim-withdraws-charges-against-boyfriend/ [accessed on 7 April 2024]]  [20:  U.S. Department of State, Botswana 2020 Human Rights Report, available at https://www.state.gov/wp-content/uploads/2021/10/BOTSWANA-2020-HUMAN-RIGHTS-REPORT.pdf [accessed on 6 April 2024]] 

2.3 [bookmark: _heading=h.tyjcwt]Issue 3: Procedural gaps when prosecuting rape 
(a) Analysis of the State Party’s Legislation
(i) However, there is no further legislation that would be required for gender sensitive investigations of rape as required under the UN Model Law for Rape. For instance, there is no prevention for the lack of evidence of resistance such as physical injuries to be taken as proof of consent, which is a requirement under Article 16 of the UN Model Law for Rape. 
(ii) Furthermore, Section 149 of the Penal Code requires corroboration of the victim’s allegation that he/she has been raped.[footnoteRef:21] Rape offences are committed in private and there are usually no witnesses to provide direct evidence to corroborate the victim’s allegation. Courts therefore have to rely on circumstantial evidence such as medical reports, which show evidence of sexual intercourse, which is not always helpful because it means the victim should be examined immediately following the rape. Most women are not aware of these requirements and it is common for them to clean themselves thereby removing evidence.[footnoteRef:22] [21:  International Centre for Missing & Exploited Children, Botswana National Child Protection Legislation, July 2018, available at https://www.icmec.org/wp-content/uploads/2018/07/ICMEC-Botswana-National-Legislation.pdf [accessed 5 April 2024]]  [22:  United Nations Asia and Far East Institute, Country Report: Botswana, 2007, available at https://www.unafei.or.jp/publications/pdf/RS_No70/No70_14PA_Mathumo.pdf [accessed 7 April 2024]] 

(iii) In addition, Section 321 of the Criminal Procedure and Evidence Act provides that “In criminal cases a magistrate's court may, with the consent of the prosecutor, promote reconciliation, and encourage and facilitate the settlement, in an amicable way, of proceedings for assault or for any other offence of a personal or private nature not aggravated in degree, on terms of payment of compensation or other terms approved by such court, and may, thereupon, order the proceedings to be stayed.” While this law does conform to the UN Model Law on Rape’s requirement to expressly prohibit any form of mandatory conciliation or mediation in cases of rape, the court may still promote and encourage the mediation and settlement between the victims and perpetrators of rape as long as the prosecutor consents to it. There is also no explicit exception set out for rape victims.[footnoteRef:23]  [23:  Botswana Criminal Procedure and Evidence Act of  1939 (as amended by Act 14, 2022), available at https://www.policinglaw.info/assets/downloads/1939_Criminal_Procedure_and_Evidence_Act_min.pdf  [accessed 3 April 2024]] 

3. [bookmark: _heading=h.3dy6vkm]QUESTIONS FOR STATE PARTY
	Suggested List of Questions for the State Party-
· Question 1: Will Botswana be reviewing its law on rape? If so, when is this planned for? What are the key topics relating to its law on rape that it will be reviewing? 
·  Question 2: How will Botswana involve civil society and survivors during its consultation of the law? 
·  Question 3: If Botswana does not yet intend to review the law on rape, what are the reasons, challenges and barriers?
· Question 4: Will Botswana provide additional information on what kind of gender sensitive training are taking place in the Botswana Police Force, and provide materials for such training? 
· Question 5: Please provide relevant statistics for marital rape, for instance, the number of cases reported a year, number of cases that are prosecuted and number of cases that end up with a conviction. 
· Question 6: Will Botswana be reviewing criminal procedure and evidence laws, such as to decrease the evidentiary requirements for rape victims? If not, alternatively, will Botswana be placing efforts to educate women about the appropriate measures to take after becoming a victim to rape crimes? Please provide details regarding any plans to raise awareness of the procedural requirements necessary for a rape claim.
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