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	This thematic report considers the legality of violence against women in Equatorial Guinea, in particular in relation to sexual violence. In light of the obligation under international human rights treaties to prohibit all violence against women, the global commitment to ending violence against women and girls in the public and private spheres in the context of the 2030 Agenda for Sustainable Development, the Convention on the Elimination of All Forms of Discrimination Against Women, it is our hope that the Committee will:
· raise the issue of violence against women in its List of Issues Prior to Reporting for Equatorial Guinea, in particular asking what progress is being made on drafting and enacting legislation to prohibit all violence against women in all settings, in particular by reference to the UN Model Rape Law; and
· in its concluding observations on Equatorial Guinea’s State Party Report recommend that legislation is drafted and enacted as a matter of priority to prohibit all violence against women in all settings, in particular by reference to the UN Model Rape Law.
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1. [bookmark: _heading=h.30j0zll]Introduction
Strategic Advocacy for Human Rights (SAHR)[footnoteRef:1], is a peer-led non-governmental organisation by and for human right defenders, working to equip a movement of human rights defenders with knowledge and tools to end gender-based violence through litigation, policy and law reform.  [1:  Website: https://www.sa-hr.org/. Email: connect@sa-hr.org] 

We submit this written contribution for State parties under review for consideration by the Committee on the Elimination of Discrimination against Women (the “Committee”), reporting before the 90th Pre-sessional Working Group (3 June 2024 – 7 June 2024) (the “90th PWSG”).
The purpose of this report is to assist the Committee in the adoption of a list of issues prior to reporting during the 90th PWSG, leading to the discussion of the Government of Equatorial Guinea’s implementation of the Convention on the Elimination of All Forms of Discrimination against Women (the “Convention”). Equatorial Guinea acceded to the Convention on 23 October 1984.
This report highlights key legal inequalities that women face in Equatorial Guinea in relation to violence against women, along with suggested questions to be posed to the State party. Our analysis benchmarks the legislation and practices in Equatorial Guinea against the UN Model Law on Rape[footnoteRef:2], published by the former UN Special Rapporteur on Violence against Women, Ms. Dubravka Šimonović, to harmonise national criminal justice responses with accepted international standards. To that end, this report focuses specifically on the following issues identified: (i) the definition of rape; (ii) sentencing; and (iii) investigations and enforcement.  [2:  United Nations General Assembly, A framework for legislation on rape (model rape law), 15 June 2021, available at https://digitallibrary.un.org/record/3929055?ln=en ] 

These issues come under the purview of, in particular, Articles 2(a) and 5 of the Convention.
We hope that the Committee will utilise this report as a key resource in the course of developing its list of issues prior to reporting for Equatorial Guinea.
2. [bookmark: _heading=h.1fob9te]Key Issues of Concern[footnoteRef:3] [3:  The 1967 Spanish Penal Code ( Decree No. 691/1963) and Penal Procedures Code were previously in force in Equatorial Guinea following Equatorial Guinea’s independence in 1968  (the “Spanish Penal Code”).  However, in August 2022, Equatorial Guinea introduced a new Penal Code, approved by Law No. 4/2022 (the “Criminal Code”), which superseded the Spanish Penal Code . There are no official, or prescribed English-language copies of the Spanish Penal Code or the Criminal Code available for review. Further, there is a dearth of third party commentary on the Criminal Code. As such, where necessary, we have based our findings on the assumption that the Criminal Code largely mirrors the Spanish Penal Code in substance, guided by our limited review of translations of the relevant articles.] 

2.1 [bookmark: _heading=h.3znysh7]Issue 1: Definition of “Rape”
(a) Background
In its 2019 Concluding Observations[footnoteRef:4], the Committee expressed concern that “the definition of sexual violence is restrictive and provides for presumed sexual violence only when the victim is under the age of 12”. [4:  Human Rights Committee, Concluding Observations of the Human Rights Committee, 22 August 2019] 

Accordingly, the Committee recommended that the State party should, among others, “adopt, in consultation with civil society, a comprehensive law to prevent, combat and punish all forms of violence against women and girls… in both the public and the private spheres”[footnoteRef:5].   [5:  Human Rights Committee, Concluding Observations of the Human Rights Committee, 22 August 2019] 

(b) Gaps in State party’s laws
The Committee’s comments are rooted in the many notable deviations between the State party’s laws and the UN Model Law on Rape[footnoteRef:6].  [6:  United Nations General Assembly, A framework for legislation on rape (model rape law), 15 June 2021, available at https://digitallibrary.un.org/record/3929055?ln=en  ] 

(i) Rape as an offence of non-consent: Under the Criminal Code, the victim’s lack of consent is not regarded as the basis for rape. Instead, rape is defined narrowly in Article 429 of the Criminal Code of Equatorial Guinea, as sexual intercourse (i) which is coerced with the use of force or intimation; (ii) with a woman deprived of reason or understanding; or (ii) with a victim under the age of 12.  The UN Model Law on Rape, however, prescribes that rape is fundamentally an offence of non-consent – this extends through all 3 limbs of Article 1 of the UN Model Law on Rape. Articles 2 - 6 of the UN Model Law on Rape further details specific requirements which dictate whether consent may be satisfactorily deemed to have been given. The State party’s definition of rape is problematic because it does not square with the UN Model Law on Rape on all counts. While it seems to suggest that consent cannot possibly be inferred from “a woman deprived of reason or understanding”, it makes no explicit reference to the need for voluntary and genuine consent resulting from the person’s free will -- thus, it does not accord with the UN Model Law on Rape. 
(ii) Narrow construct of “force or intimidation”: The Criminal Code references coercion “with the use of force of intimidation”  in its definition of rape. However, such definition fails to recognize the broad range of coercive circumstances which the victim may be subject to, beyond that of “force or intimidation” alone. This includes the possibility of the victim being the subject of “abuse, violence, duress, deceit, detention or psychological oppression”, or simply being subject to a threat “of present or future physical or non-physical harm to the victim or a third person”, per Article 5 of the UN Model Law on Rape. 
(c) Further contextual analysis
Rape, domestic violence, and gender-based violence are a violation of Article 6 of the International Covenant on Civil and Political Rights[footnoteRef:7] (the “Covenant”), which recognises and protects the right to life of all human beings. Acts of violence against women – rape being one such striking example -- are also violations of Article 9 of the Covenant, which recognises and protects the right to liberty and security of the person[footnoteRef:8]. [7:  United Nations (General Assembly), International Covenant on Civil and Political Rights, 1966]  [8:  Ibid. ] 

Although a bill on gender-based violence and a draft Family Code have been prepared, the time frame for their enactment is unclear[footnoteRef:9]. This is especially concerning given the high instance of gender-based violence among women in the State party. In 2011, 63 percent of women aged 15 and older had suffered some form of violence, with 32 percent being victims of sexual assault[footnoteRef:10]. Such statistics are likely much higher in reality, given that gender-based violence against women and girls is known to be under-reported in the State party, owing to stigmatisation of the victims, fear of reprisals and lack of trust in law enforcement authorities[footnoteRef:11].  [9:  Human Rights Committee, Concluding Observations of the Human Rights Committee, 22 August 2019]  [10:  Borgen Project, Women’s Empowerment in Equatorial Guinea Needs Improvement, 22 December 2017, available at https://borgenproject.org/womens-empowerment-in-equatorial-guinea/ ]  [11:  Human Rights Committee, Concluding Observations of the Human Rights Committee, 22 August 2019] 


2.2 [bookmark: _heading=h.2et92p0]Issue 2: Sentencing 
(a) Background
In its 2019 Concluding Observations, the Committee also expressed concern that “the provision allowing for the termination of criminal proceedings in rape cases when the victim has explicitly or tacitly forgiven the perpetrator remains in force”[footnoteRef:12]. This is but one of the many problems embedded in the State party’s laws on sentencing, and is a stark example of the State party’s inability to impose commensurate punishments on offenders.  [12:  Ibid. ] 

(b) Gaps in state party’s laws
The State party does not have a comprehensive legal framework in place to prevent and eliminate violence against women and punish perpetrators. 
(i) Fines as punishment: According to Article 436 of the Criminal Code, rape committed with a lesser mens rea of ‘dishonest abuse’ is punished with a fine only. However, Article 7 of the UN Model Law on Rape provides that States should not allow fines alone as sanctions.
(ii) Mitigating circumstances: According to Article 443 of the Criminal Code, termination of criminal proceedings in rape cases is allowed when the victim has explicitly or tacitly forgiven the perpetrator; and forgiveness can be presumed in the case of marriage of the offended party with offender. This appears to be in contradiction with Article 9 of the UN Model Law on Rape, pursuant to which States should ensure that the perpetrator cannot be exempt from punishment or subjected to reduced punishment for subsequently marrying the victim.
(iii) Aggravating circumstances: The Criminal Code also does not flesh out the range of aggravating circumstances that can heighten the punishments meted out. Article 8 of the UN Model Law on Rape dictates that the presence of aggravating factors increasing the gravity and severity of rape should be taken into account and factored into when deciding on the penalties which attach to the crime. 
(c) Further contextual analysis
The criminal sanctions which attach to crimes must be commensurate with their gravity. As the State party has not provided any information on investigations or statistics on prosecutions, there is no clear picture on the state of affairs where sentencing is concerned. The lack of a comprehensive sentencing guideline in the State party’s regulations suggests that the punishments handed out in practice are largely arbitrary, which accords with the findings of the Country Reports on Equatorial Guinea’s Human Rights Practices[footnoteRef:13].   [13:  United States Department of State, Country Reports on Human Rights Practices for 2022, available at https://www.state.gov/wp-content/uploads/2023/02/415610_EQUATORIAL-GUINEA-2022-HUMAN-RIGHTS-REPORT.pdf  ] 


2.3 [bookmark: _heading=h.tyjcwt]Issue 3: Investigations and Enforcement
(a) Background
In its 2019 Concluding Observations, the Committee commented that “gender-based violence against women and girls is under-reported owing to stigmatization of victims, fear of reprisals and lack of trust in law enforcement authorities”[footnoteRef:14]. Such “lack of trust in law enforcement authorities” has its roots in the poor state of enforcement where the offence of rape is concerned.   [14:  Human Rights Committee, Concluding Observations of the Human Rights Committee, 22 August 2019] 

(b) Gaps in State party’s laws
(i) Lack of a victim-centred approach: The Criminal Code does not put the rights and dignity of rape victims, including their well-being and safety, at the forefront of any investigative and enforcement processes. Article 11 of the UN Model Law on Rape prescribes that victims should be kept informed of their legal rights, that free legal aid is available where appropriate, that interviews and medical examinations of the victim be kept to a minimum and where strictly necessary, and that they be accompanied by their legal representatives through the investigative processes. On the other hand, the Criminal Code completely neglects to mention the rights and needs of rape victims in enforcement actions. 
Conduct of investigations: Articles 13 and 20 of the UN Model Law on Rape further dictates that States should take all necessary legislative measures to ensure that the rights and interests of victims are protected at all stages of the investigation and judicial proceedings. For instance, it spells out that investigators should not delay investigations and should promptly respond to requests for assistance and protection. Complaint mechanisms should also be made accessible to victims who were mistreated by the police, or in the event that their case was mishandled. Nonetheless, the State party’s Criminal Code is devoid of any such corresponding provisions. 
Further contextual analysis
As set out above, rape is a violation of both Articles 6 and 9 of the Covenant. The Committee’s general comment on Article 6 of the Covenant further dictates that State parties must take special measures of protection towards persons in vulnerable situations, such as victims of domestic and gender-based violence[footnoteRef:15]. Additionally, the Committee’s general comment on Article 9 of the Covenant further specifies that State parties must respond appropriately to patterns of violence against categories of victims such as violence against women[footnoteRef:16]. The importance of a robust, victim-centred enforcement framework, as well as its effective implementation, cannot be understated.  [15:    Human Rights Committee, General Comment No. 36, 3 September 2019]  [16:    Human Rights Committee, General Comment No. 36, 3 September 2019] 

The situation on the ground lays bare the grim reality in the State party. The law does not provide for an independent judiciary, and the government has little respect for judicial independence and impartiality, given the president’s designation as the “first magistrate of the nation”[footnoteRef:17]. For this reason, even when survivors reported rape, police and judicial officials have been found to be reluctant to act, particularly if alleged perpetrators were politically connected or members of the military or police[footnoteRef:18]. Country Reports also indicate that the State party does not have, even at the minimum, a shelter, a hotline, or other services available for victims of domestic violence and rape[footnoteRef:19]. Evidently, the deficiencies in the State party’s laws are exacerbated by the corruption which is rampant among the enforcement officials and the complete lack of political will in the State party to protect victims of rape.  [17:  United States Department of State, Country Reports on Human Rights Practices for 2022, available at https://www.state.gov/wp-content/uploads/2023/02/415610_EQUATORIAL-GUINEA-2022-HUMAN-RIGHTS-REPORT.pdf]  [18:  Ibid.]  [19:  United Nations High Commissioner for Refugees, Equatorial Guinea: Domestic violence, including legislation; state protection and services available to victims, 20 November 2013] 


[bookmark: _heading=h.3dy6vkm]QUESTIONS FOR STATE PARTY
In consideration of the above-listed issues, our suggestion would be to raise the following questions with the State party:
	Suggested List of Questions for the State Party
· Question 1: Will Equatorial Guinea be reviewing its law on rape? If so, when is this planned for?
·  Question 2: How will Equatorial Guinea involve civil society and survivors during its consultation of the law? 
·  Question 3: If Equatorial Guinea does not yet intend to review the law on rape, what are the reasons, challenges and barriers?
· Question 4: Please provide the relevant statistics on the investigation, or prosecution of the offence of rape. 
· Question 5: Please provide the concrete steps that Equatorial Guinea will adopt to bolster its enforcement efforts for rape offences. 
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