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July 17, 2007

Members of the United Nations Human Rights Committee  

Attn: Patrice Gillibert, Secretary of the Human Rights Committee  

UNOG-OHCHR  

CH 1211 Geneva 10  

Switzerland  

Re: Pre-Sessional Review of Georgia

Dear Committee Members,

We write in advance of the upcoming Human Rights Committee (“the Committee”) pre-sessional review of Georgia, to highlight a few priority areas of concern which we hope will inform your consideration of Georgia’s compliance with the International Covenant of Civil and Political Rights (“the Covenant”).  We limit our comments to issues related to the prison system and criminal justice, as these issues have been the primary focus of our research in the last 18 months.  

Prisons

In September 2006, Human Rights Watch published the report Undue Punishment: Abuses against Prisoners in Georgia, (see http://hrw.org/reports/2006/georgia0906/) which documented widespread human rights abuses throughout the Georgian penitentiary system. Our research found that most prisons in Georgia are extremely overcrowded, filthy, and poorly ventilated. As of July 3, 2007, the prison population stood at 18,138, an increase of almost 40 percent in the last ten months (the official capacity of the prison system is 15,040). 

Human Rights Watch’s research further found that the conditions in some facilities constitute degrading treatment. Prisoners receive inadequate nutrition and substandard (if any) medical care and often have no possibility to leave their cells to exercise. Legislative and policy changes curtailed prisoners’ rights by reducing the number of family visits and, in some facilities, infringing on prisoners’ right to confidential meetings with their lawyers.  Detainees lacked the ability to make confidential complaints.  Georgian and international NGOs report that these problems persist, and that the Georgian government has done little to effectively address the problems. 

Human Rights Watch has also documented beatings and other ill-treatment of prisoners, sometimes rising to the level of torture. In many instances, the government was quick to resort to physical force, including lethal force, to maintain control over the prisons. During a March 27, 2006 disturbance in Tbilisi Prison No. 5, at least seven detainees were killed and at least 17 others suffered serious injuries as a result of the use of force by law enforcement agents, including special forces. We also documented other instances in which government forces used force to quell alleged riots, resulting in the death of at least one inmate.  Although the government initiated investigations into the use of force and the deaths of seven inmates in Tbilisi Prison No. 5 and other incidents of use of force, the results of these investigations are not known. 

Human Rights Watch remains concerned about the large number of deaths in the Georgian penitentiary system. As of May 2007, 43 prisoners had died in prison this year. 

We have also received reports from Georgian and international NGOs regretting the lack of transparency in the government’s drafting of amendments to legislation affecting prisoners, including the law on imprisonment.  While we welcome the establishment of a parliamentary working group, which includes NGO representatives, to study the proposed law on imprisonment and its compatibility with international human rights standards, this working group has not yet become operational. In light of the concerns expressed by civil society representatives regarding the Georgian government’s approach to transparency and NGO input, we believe the Committee’s upcoming review of Georgia would be an excellent opportunity to prod the government on its genuine commitment to seeking the opinions of NGO representatives and independent experts, and ensuring that their views are thoroughly considered. 
In conjunction with these findings, we respectfully ask the Committee to consider putting forth the following questions to the Georgian government:

· What measures is the government taking to reduce the prison population and reduce overcrowding? Specifically, what measures is the government taking to ensure that pre-trial detention is used as the exception rather than the norm, including by putting into practice as soon as possible the alternative measures to detention proposed in the draft Criminal Procedure Code? 

· What is the status of the investigations into the deaths of at least seven prisoners and injury to at least 17 others by law enforcement agents during the March 27, 2006 disturbance in Tbilisi Prison No. 5?  What specific measures is the government taking to ensure the independence, effectiveness, and transparency of these investigations? Specifically, has the office of the prosecutor general interviewed all of the detainees present during the use of force by law enforcement agents?  Has the office of the prosecutor general undertaken forensic and ballistic examinations to determine which law enforcement representatives were responsible for firing weapons during the operation?  What other specific investigative steps is the office of the prosecutor general taking to determine whether the use of force by law enforcement agents was proportionate and legitimate?  

· What is the status of other investigations opened into the use of force by law enforcement agents in other prisons, including in Kutaisi Prison No. 2 on December 24, 2005, which resulted in the death of Malkhaz Sirginava?  What specific measures is the government taking to ensure the independence, effectiveness, and transparency of these investigations?

· As an anti-torture prevention mechanism, has the Georgian government enacted legislation that requires all law enforcement agents, including members of the special forces and prison guards, to wear identification, and provided all law enforcement agents with uniforms that include appropriate identification? Has the government enacted specific legislation regarding the use of force in prisons that complies with the standards set forth in the UN Basic Principles on the Use of Force and Firearms?

· Please clarify the functions of the Inter-Agency Coordination Council for the Implementation of Activities Directed against Torture, Cruel and Inhuman and Degrading Treatment or Punishment, established by Presidential Decree on June 20, 2007. Specifically, what is the Coordination Council’s relationship to the National Preventative Mechanism as required under OPCAT? What measures are being taken to ensure diverse participation in the Coordination Council, including by independent members of civil society and human rights organizations? 

· What measures is the government taking to ensure the regular access for NGOs and the Office of the Ombudsman to monitor prison conditions and the treatment of prisoners? 

· What is the status of the parliamentary working group, which includes NGO representatives, reviewing the draft law on imprisonment? When does the working group plan to initiate meetings? What specific measures is the government taking to ensure participation by Georgian and international NGOs in the drafting of laws related to the penitentiary system, including the draft law on imprisonment and other laws? 

· In light of numerous deaths in the prison system last summer, attributed to very high temperatures and exacerbated by severe overcrowding, what measures is the government taking to ensure prisoner health and safety in the summer, including by providing fans, air conditioning, and extra water to all detainees? 

· What measures is the government taking to ensure proper healthcare and regular access to healthcare? What measures is the government taking to investigate and address the large numbers of deaths in the prison system? 

· What measures is the government taking to guarantee that all prisoners have the opportunity to realize their right to daily exercise, outdoors, when weather permits?  

· What measures is the government taking to ensure prisoners’ and pre-trial detainees’ rights to regular family meetings? 

· What measures is the government taking to clarify the requirements set forth in Minister of Justice Order No. 620 regarding complaint mechanisms for detainees, to ensure that detainees are able to send confidential complaints to state bodies and other organizations? 

Amendment to the Law on Imprisonment regarding punishment of prisoners

In May of this year, the Georgian government proposed an amendment to the Law on Imprisonment regarding the punishment of prisoners. The initial amendment proposed that prisoners who are deemed to have committed either a gross violation of an internal prison regulation, failed to fulfill a legal order of a relevant prison official or insulted a prison official, where that act does not amount to a criminal act, be subject to punishment of extra days of imprisonment, termed “administrative detention” of between ten to ninety days.    

Human Rights Watch wrote to President Saakashvili and Levan Bezhashvili, Chairman of the Parliamentary Committee on Legal Issues on June 1, 2007, and noted that many of the provisions of the law contravened fair trial standards, as guaranteed, inter alia, by the European Convention on Human Rights (see http://hrw.org/english/docs/2007/06/04/georgi16064.htm).  Subsequent drafts of the amendments address many of our concerns, but questions nevertheless remain as to whether the amendments indeed meet fair trial standards. 

We would therefore ask the Committee to clarify, with reference to relevant provisions in Georgian law, whether the law guarantees adequate time and facilities for the preparation of defense, and specifically, to ask the Georgian authorities the following: 

· What measures is the government taking to ensure that the time given a detainee to secure an interpreter and/or lawyer (not fewer than three hours and no more than six hours upon receipt of an order on imposition of administrative detention) is adequate for the enjoyment of this right?  Will he or she be provided with immediate access to a telephone? Will he or she be provided with a list, including telephone numbers, of interpreters and lawyers qualified to represent him or her? Will he or she be provided with the names and telephone numbers of nongovernmental organizations that may also be of assistance to the detainee?  Will the government cover the cost of both interpreter and lawyer for the detainee?  

Amendments to laws that lower the age of criminal responsibility

In contravention to a UN recommendation that governments not lower the age of criminal responsibility for children, on May 23, 2007, President Saakashvili signed into law a set of amendments to three laws, lowering from 14 to 12 the minimum age of criminal responsibility for children for certain crimes. The amendments affected the criminal code, the code of criminal procedure, and the law on imprisonment, and enter into force July 1, 2008. On June 11 Human Rights Watch issued a press release voicing concern about the amendments. See http://hrw.org/english/docs/2007/06/11/georgi16137.htm.

Under the amendments to the criminal procedure code, minors will be prosecuted and tried by “judges, prosecutors and investigators who have had special training in pedagogy and psychology.” If convicted, minors would face the same punishment as adults, but under the amendments to the Law on Imprisonment, would serve their prison terms in separate penitentiary institutions from adults, which Georgia has yet to build.  

We hope to see the Committee use the upcoming review of Georgia to raise concern about the amendments lowering of the age of criminal responsibility, and ask the Georgian authorities the following:

· What measures is the government taking to ensure that imprisonment of children is a measure of last resort, including by developing alternatives to prosecution, such as guidance and supervision orders, counseling, probation, foster care, and education and vocational training programs, as envisioned by the Convention on the Rights of the Child?

· What measures is the government taking to train judges, prosecutors, and investigators in the specific circumstances that arise when children are in conflict with the law? 

· What measures is the government taking to ensure that adequate facilities exist for children who are sentenced to prison terms?  Such facilities should not only meet a high material standard, but should include a range of educational and rehabilitation programs designed specifically for juvenile offenders and be staffed by professionals trained in rehabilitation of juvenile offenders. 

We thank you for your attention to these concerns and wish you a productive session. 

Sincerely,
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Holly Cartner

Executive Director
Europe and Central Asia Division
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