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Recognizing impressive improvements for women’s land rights in Mozambique, this submission supplements the State Party’s report by highlighting persistent implementation gaps under the Convention on the Elimination of All Forms of Discrimination against Women (“this Convention”) which affect key populations of vulnerable women. This submission proposes questions and recommendations for the Government of Mozambique, related to concerns regarding women’s equal land rights in the Committee’s List of Issues: 1) revision of inheritance and marriage laws in accordance with principles of nondiscrimination;[endnoteRef:1] 2) increased access to justice for women, including enhanced legal literacy for women in both formal and customary law, and increased access to legal aid for low-income women and for non-Portuguese speakers;[endnoteRef:2] 3) training for local leaders and the general public on women’s political representation and land rights;[endnoteRef:3] and 4) measures to eliminate discriminatory practices and gender-based violence, including polygamy.[endnoteRef:4] This submission is based on analysis and outreach conducted in Mozambique by Landesa,[endnoteRef:5] a leading international land tenure organization dedicated to securing gender-responsive[endnoteRef:6] land rights as a means to ending poverty, with experience in over 50 countries. [1:   CEDAW, List of issues and questions in relation to the combined third to fifth periodic reports of Mozambique, CEDAW/C/MOZ/Q/3-5, Nov. 20, 2018, pg. 1, ¶ 1 [“Committee’s List of Issues”]; id. at 7, ¶ 23.]  [2:  Id. at 1-2, ¶ 2.]  [3:  See id. at 4, ¶ 11.]  [4:  Id. at 3, ¶ 8.]  [5:  Landesa is an international nonprofit organization dedicated to securing gender-responsive land rights for rural people living in poverty. Landesa has worked in over 50 countries and has contributed to over 110 million families gaining legal land rights, using a combination of robust research, collaborative law and policy design, dedicated advocacy, and tailored evidence-based interventions, www.landesa.org.]  [6:  “Gender-responsive” means that rather than only identify gender issues or work under the “do no harm” principle, a process will substantially help to overcome historical gender biases, to “do better,” in order for women to truly engage and benefit from these actions. See UN Women, How to Manage Gender-Responsive Evaluation, available at: http://genderevaluation.unwomen.org/-/media/files/un%20women/gender%20evaluation/handbook/evaluationhandbook-web-final-30apr2015.pdf.] 


I.	Women’s Land Rights are Key to Gender Equality 

Women’s rights to the land they till and inhabit constitute a foundational aspect of gender equality as envisioned by this Convention (arts. 14, 15, 16). Secure rights to land are often a precondition for women’s ability to realize a multitude of human rights enshrined in this Convention and other international human-rights treaties,[endnoteRef:7] including greater sustainable development, economic livelihood, equality, adequate living conditions, housing, education, health, freedom from violence, and participation in decision making at all levels.  [7:  The Committee on Economic, Social and Cultural Rights has produced an overview of international bodies’ statements establishing the links between land rights and human rights in the ICCPR, ICESCR, and CEDAW and other instruments, see HR/Pub/13/04 at 5-8 and HR/PUB/15/5/Add.1 at 11-14, and E/2014/86 at http://www.ohchr.org/Documents/Publications/Land_HR-StandardsApplications.pdf4.] 


Article 14(2) instructs states to facilitate equal participation in and “benefit from rural development” and in particular, women’s right to “equal treatment in land and agrarian reform.” Article 15(2) mandates equal rights for women “to administer property,” and Article 16(1)(h) extends equal rights to “both spouses in respect of the ownership, acquisition, management, administration, enjoyment and disposition of property,” which is interpreted to include land. Even where states have adopted progressive laws, they must “modify the social and cultural patterns of conduct of men and women, with a view to achieving the elimination of prejudices and customary . . . practices which are based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men and women,” (Article 5(a))[endnoteRef:8] limiting women’s rights to land and other productive resources. [8:  See also, General recommendation No. 28 (47th sess., 2010), The Core Obligations of States Parties under Article 2 of the Convention on the Elimination of All Forms of Discrimination against Women, ¶ 31 (“States parties have an obligation to take steps to modify or abolish existing laws, regulations, customs and practices which constitute discrimination against women.”) .] 


In its General Recommendation 21, this Committee clarified that “[t]he right to own, manage, enjoy and dispose of property is central to a woman's right to enjoy financial independence, and in many countries will be critical to her ability to earn a livelihood and to provide adequate housing and nutrition for herself and for her family.”[endnoteRef:9]  It further stressed that “[i]n countries that are undergoing a programme of agrarian reform or redistribution of land among groups of different ethnic origins, the right of women, regardless of marital status, to share such redistributed land on equal terms with men should be carefully observed.”[endnoteRef:10] General Recommendation 34 on the rights of rural women directly instructs States Parties to uphold women’s land rights, and declares rural women’s rights to land and natural resources “fundamental human rights.”[endnoteRef:11] [9:  CEDAW Committee, General Recommendation No. 21 (13th sess., 1994) Equality in marriage and family relations, ¶ 26; see also, CEDAW Committee, General recommendation No. 27 (47th sess., 2010) Older women and protection of their human rights, ¶ 48 (“Laws and practices that negatively affect older women's rights to housing, land and property should be abolished. States parties should also protect older women against forced evictions and homelessness); id., ¶ 52 (“States parties must repeal all legislation that discriminates against older widows in respect of property and inheritance, and protect them from land grabbing.”). ]  [10:  CEDAW Committee, General Recommendation No. 21, ¶ 27. ]  [11:  CEDAW Committee, General Recommendation No. 34 on the rights of rural women (2016), UN Doc. CEDAW/C/GC/34, ¶ 56. ] 


Numerous Concluding Observations have subsequently affirmed the Committee mandate that state parties ensure legally enforceable land rights for women facilitated by meaningful participation of rural women in land reforms,[endnoteRef:12] effective monitoring mechanisms for land reform implementation, adequate remedies for land disputes involving women,[endnoteRef:13] and abolition of all barriers restricting women’s access to land, particularly in rural areas.[endnoteRef:14] [12:  E.g., Bolivia (2015).]  [13:  E.g., Vietnam (2015).]  [14:  E.g., China (2014).] 


In addition, the Committee’s Concluding Observations of 2007 expressed specific concern about discriminatory provisions in the inheritance laws of Mozambique.[endnoteRef:15] In this regard, the Committee has noted its concern about certain family practices, such as polygamous or de facto unions and the ensuing lack of legal protections for many women in such unions, as well as other discriminatory customary practices in connection to ownership and inheritance of land.[endnoteRef:16] The Committee also expressed concern about inadequate knowledge of women’s rights among the judiciary and in community courts,[endnoteRef:17] and has urged the State to provide gender training on national and departmental levels.[endnoteRef:18] Further, the Committee expressed concern over rural women’s lack of access to land ownership, illiteracy (including legal illiteracy), and lack of decision-making abilities at the community level.[endnoteRef:19] [15:  See CEDAW, Concluding comments of the Committee on the Elimination of Discrimination against Women: Mozambique, UN Doc. CEDAW/C/MOZ/CO/2, June 11, 2007, pg. 3, ¶ 12 [“CEDAW Concluding observations”].]  [16:  Id.at 4, ¶ 22; id. at 8, ¶ 44.]  [17:  Id. at 3, ¶ 14.]  [18:  Id. at 3-4, ¶ 19.]  [19:  Id. at 7, ¶ 40.] 


Rights to land and property include the right to own, use, access, control, transfer, exclude, inherit, and otherwise make decisions about land-related resources. Women’s land rights are generally considered secure if they are: 1) clearly defined, 2) socially and legally legitimate and recognized, 3) unaffected by changes in women’s social status (such as dissolution of marriage by divorce or death), 4) long-term, (5) enforceable and appropriately transferable, and (6) exercisable without an additional layer of approval that applies only to women.[endnoteRef:20] In its statement on women’s rights to land, the United Nations Working Group on Discrimination Against Women emphasized these aspects of secure legal land tenure for women, and called for women’s participation in land governance.[endnoteRef:21] [20:  Landesa, “Women’s Land Tenure Framework for Analysis: Land Rights” (2013). http://www.landesa.org/resources/womens-land-tenure-framework-for-analysis/. Note also that land rights perceived as secure afford some of these guarantees, even in the absence of formal rights recognition. For example, if a family has lived in a rural area for years without formal documentation, yet they have no threat of being asked to leave, they are said to have perceived tenure security.]  [21:  UN Working Group on the issue of discrimination against women in law and in practice (2017), Position Paper: Insecure land rights for women threaten progress on gender equality and sustainable development, available at: https://www.ohchr.org/Documents/Issues/Women/WG/Womenslandright.pdf. ] 


II.	Impressive legal gains for women’s land rights undercut by gaps in access and implementation 

Equitable access to and control of land is critical for the majority of Mozambican women who rely on agriculture-based livelihood strategies; but only around 23% of women own land.[endnoteRef:22] The Constitution of Mozambique already contains several important provisions related to women’s land rights, including the right to own property,[endnoteRef:23] the right to inheritance in accordance with the law,[endnoteRef:24] the general right of Mozambique nationals to use and enjoy the land,[endnoteRef:25] the right to freedom from discrimination,[endnoteRef:26] and the development of women and their “growing role … in all spheres of political, economic, social and cultural life of the country.”[endnoteRef:27] Revisions to the Family Law in 2004 strengthened women’s rights by eliminating a male head of household assumption; either spouse may now represent the household under formal law.[endnoteRef:28] Revisions to this law also included the first legal recognition of de facto unions.[endnoteRef:29] In addition, the Land Law of 1997 establishes women’s right to independently own and register land,[endnoteRef:30] and to use and improve land through inheritance, without gender distinction.[endnoteRef:31] To support these legal changes, the Government of Mozambique reported administering trainings for women about their legal rights, including access and control of land and natural resources;[endnoteRef:32] disseminating information about the Family Law and other laws impacting and benefiting women;[endnoteRef:33] encouraging women’s participation in natural resources management committees;[endnoteRef:34] and compiling data on the number of women in polygamous relationships[endnoteRef:35] and women’s political representation, including the number of women in certain political positions.[endnoteRef:36] [22:  Id. at 1.]  [23:  Constitution of the Republic of Mozambique (2004), art. 82(1) [“Mozambique Constitution”].]  [24:  Id., art. 83.]  [25:  Id., art. 109(3).]  [26:  See id., arts. 39, 44.]  [27:  Id., art. 122.]  [28:  Elizabeth Cooper, Policy Note: Challenges and opportunities in inheritance rights in Mozambique, CHRONIC POVERTY RESEARCH CENTRE 4 (2011) [“Cooper, Policy Note”], available at http://ssrn.com/abstract=1775793.]  [29:  Lei da Família, Lei n.° 10/2004 de 25 de Agosto, art. 202 (2004) [“Family Law”].]  [30:  See Lei de Terras, Lei n.° 17/97 de 1 de Outubro, art. 10 (1997) [“Land Law”].]  [31:  Id., art. 16(1).]  [32:  CEDAW, Combined third to fifth periodic reports submitted by Mozambique under article 18 of the Convention, due in 2014, UN Doc. CEDAW/C/MOZ/3-5, May 8, 2018, pg. 12, ¶ 49.]  [33:  Id. at 13, ¶ 51; id. at 14, ¶ 59.]  [34:  Id. at 26, ¶ 129.]  [35:  See id. at 14, ¶ 58.]  [36:  Id. at 15, ¶¶ 63-65.] 


Despite important progress, significant gaps deprive women of full enjoyment of their land rights under current policy, law, and custom. While the Constitution recognizes freedom from discrimination, but does not explicitly guarantee gender equality. Gender inequities, and entrenched gender-biased social norms, attitudes, and practices persist in land and natural resource rights and governance in both patrilineal and matrilineal societies throughout the country.[endnoteRef:37] While formal law asserts supremacy in the case of conflicts,[endnoteRef:38] customary norms and practices continue to govern the use and transfer of land, and often disadvantage or outright discriminate against women.[endnoteRef:39] Finally, Mozambique’s inheritance laws are outdated[endnoteRef:40] and discriminatory—women often lose “valuable resources such as land, housing, money, cattle, agricultural implements, household furniture and clothing … leav[ing] widows and their children without access to a means to sustain their livelihoods, and … mak[ing] them vulnerable to further hardship and exploitation.”[endnoteRef:41] [37:  Jen Duncan, ILRG Gender Assessment for Zambia and Mozambique: Findings and recommendations for gender integration into activity design and implementation 2019-2022, USAID Integrated Land and Resource Governance Task Order under the Strengthening Tenure and Resource Rights II (STARR II) IDIQ, 10 (2019) [“Duncan, ILRG Gender Assessment”].]  [38:  See Mozambique Constitution, art. 4.]  [39:  See Duncan, ILRG Gender Assessment, supra note 37, at 10.]  [40:  Cooper, Policy Note, supra note 28, at 3.]  [41:  Save the Children and FAO, Children and women’s rights to property and inheritance in Mozambique: Elements for an effective intervention strategy 2 (2009) [“Save the Children”].] 


Men generally manage and administer resources; women’s rights to land are subsumed in “collective” rights.[endnoteRef:42] Rural women generally lack the resources, knowledge, access, and social and political capital to file complaints against their husbands and other male relatives when their rights are violated. And the threat of social fallout deters women from claiming their rights.[endnoteRef:43] Local chiefs, mediation committee members, and judicial authorities are not sufficiently aware of formal laws on women’s land, property, and inheritance rights, and often decide disputes based on gender-biased norms and local customs.[endnoteRef:44]   [42:  Cooper, Policy Note, supra note 28, at 5.]  [43:  Cooper, Policy Note, supra note 28, at 6-7.]  [44:  See id.] 


Women’s land governance participation and access to justice is limited by formal and customary governance institutions, as well as household decision-making practices. 

In Mozambique, many factors restrict women’s access to justice. There are numerous practical barriers to formal legal institutions: a lack of courts and judges country-wide,[endnoteRef:45] meaning rural women must travel longer distances;[endnoteRef:46] high filing fees, with resulting corruption;[endnoteRef:47] use of Portuguese as the official language, disadvantaging non-Portuguese speaking or illiterate populations;[endnoteRef:48] fear of retaliation in the form of physical violence or social discrimination[endnoteRef:49], particularly among widowed women and other vulnerable groups; and inconsistency in the quality and availability of legal aid.[endnoteRef:50] [45:  As of 2007, the formal legal system comprised of only 240 judges for a national population of over 18 million. Fédération internationale des ligues des droits de l’Homme & Liga Moçambicana dos Direitos Humanos, Women’s Rights in Mozambique: Duty to end illegal practices 11 (May 2007) [“FIDH Report”].]  [46:  Cooper, Policy Note, supra note 28, at 6.]  [47:  Id. at 7.]  [48:  Id.; FIDH Report, supra note 45, at 11. Even some members of parliament do not speak Portuguese, which has caused confusion, embarrassment, and, as a result, inefficiency. Birgit Brock-Utne and Malcolm Mercer, Using African languages for democracy and lifelong learning in Africa: A post-2015 challenge and the work of CASAS, 60 INT’L REV. OF EDUC. 777, 789 (2014).]  [49:  Cooper, Policy Note, supra note 28, at 7.]  [50:  Id.] 


Customarily, women have little decision-making power over land and natural resources, including low levels of representation in judicial and land governance structures.[endnoteRef:51] Land disputes are often resolved either in informal community courts, where women represent only 10% of decision-makers,[endnoteRef:52] or by traditional (male) leaders, or régulos.[endnoteRef:53] Jurisprudence in these courts diverges widely; local court officials often lack legal awareness or knowledge; and often reach judgments using customary law and “common sense,” which does not necessarily include principles of gender parity.[endnoteRef:54] [51:  See FIDH Report, supra note 45, at 11. ]  [52:  Id.]  [53:  Cooper, Policy Note, supra note 28, at 6.]  [54:  Id.; see Save the Children, supra note 41, at 19.] 


Women lack equality under customary marriage and inheritance practices, and their rights to property are limited. 

Under law, men are no longer assumed to be the head of household.[endnoteRef:55] But in customary systems men remain the head of the family and custodian of all family assets.[endnoteRef:56] Control over resources still generally rests with men, and even women in matrilineal societies have in the past few decades lost power to their male relatives on a large scale.[endnoteRef:57] An estimated 25% of Mozambique households are women-led; but even these women have insecure tenure due to men’s customary “ownership” of land rights,[endnoteRef:58] and property is still popularly regarded as owned by men.[endnoteRef:59] [55:  Cooper, Policy Note, supra note 28, at 4.]  [56:  Id. at 5.]  [57:  Save the Children, supra note 41, at 4.]  [58:  Cooper, Policy Note, supra note 28, at 8, n. 9.]  [59:  Id. at 5-6; see Save the Children, supra note 41, at 4.] 


Inheritance of land and other property is generally patrilineal.[endnoteRef:60] Male children inherit, and inheritance decisions belong to the “man of the house.”[endnoteRef:61] Even in matrilineal societies, the property of the deceased man is customarily inherited by his closest matrilineal male relation(s).[endnoteRef:62] Widows have especially insecure rights to their deceased husband’s land, and face little assurance of inheritance.[endnoteRef:63] Even in regions where inheritance is considered to be more equitable, men tend to inherit the more valuable items (often including the house and commercial assets) while women may be given crockery, clothing, some furniture, and a little money.[endnoteRef:64] [60:  See id.]  [61:  Duncan, ILRG Gender Assessment, supra note 37, at 10.]  [62:  Cooper, Policy Note, supra note 28, at 5-6.]  [63:  Duncan, ILRG Gender Assessment, supra note 37, at 10.]  [64:  Cooper, Policy Note, supra note 28, at 6; Save the Children, Denied Our Rights: Children, Women and Inheritance in Mozambique 8 (April 2007) [“Denied Our Rights”].] 


Polygamy contributes to male dominated ownership and management of assets. 

Polygamy is not legal, but has a long history and confers status on men.[endnoteRef:65] An estimated 33% of women in Mozambique live in polygamous relationships.[endnoteRef:66] Polygamy profoundly affects women’s succession and inheritance rights: family hierarchy in polygamous relationships favors the first wife, or “great wife,” whose first son is the principal heir over other children and co-wives.[endnoteRef:67] Because the marriages of subsequent wives cannot legally be registered, they have little recourse when the husband dies.[endnoteRef:68] Polygamous hierarchy also affects housing and land within the family, leading to common conflicts between legally married wives and husbands, between legally married wives and female cohabitants, and between the children of different wives.[endnoteRef:69] [65:  Save the Children, supra note 41, at 11.]  [66:  Cooper, Policy Note, supra note 28, at 3. See also, Ray Mwareya, Widows without sons in Mozambique accused of sorcery and robbed of land, (2016), available at: https://www.reuters.com/article/us-mozambique-widows-polygamy/widows-without-sons-in-mozambique-accused-of-sorcery-and-robbed-of-land-idUSKCN0ZL0T6]  [67:  Save the Children, supra note 41, at 11.]  [68:  Id.]  [69:  Id.] 


IV. 	Proposed Recommendations

[bookmark: _GoBack]These proposed recommendations aim to support greater compliance under this Convention related to women’s land rights:

1. Revise the Constitution, and inheritance and succession laws, to explicitly guarantee equality without regard to sex or gender, and to affirmatively guarantee equal rights to private and communal property, regardless of gender. This should include broad public consultation and sensitization programs, particularly including rural women and men. 

2. To ensure land-related government programming is gender-responsive, in line with international norms, provide training to national and local-level administrative and judicial officials, traditional healers (curandeiros), and community paralegals, including in the context of the government’s Terra Segura land titling efforts for community land;[endnoteRef:70] partner with civil society to conduct trainings, including a vital focus on changing cultural practices.[endnoteRef:71] Implement measures to monitor and evaluate progress.  [70:  José Monteiro et al., Mapping Community Land In Mozambique: Opportunity And Challenges For Combining Technology With Good Land Governance, (2018) at 2, available at: https://cadasta.org/wp-content/uploads/2019/04/03-07-Monteiro-620_paper.pdf]  [71:  Save the Children, supra note 41, at 21.] 


3. Institute measures to increase women’s political representation at every level of local and national government related to land administration, including in community courts; this should include legislative, policy and regulatory measures, but also community engagement. 

4. Take additional specific measures to eliminate all remaining barriers restricting rural women’s lands rights in law and practice, again employing broad public consultation. Carry out dissemination campaigns on gender-equal land rights, including media, outreach to communities, and programs to equip women to safely and effectively raise and claim rights. Incorporate women’s land rights in civic education programs and ensure women partake in community land governance processes and decision-making.

5. Implement measures to monitor and evaluate progress for all efforts undertaken. Collect nationwide gender-disaggregated evidence of documented land rights and perceived tenure security, and women’s secure rights to agricultural land, in conjunction with the UN 2030 Agenda, Sustainable Development Goal 1 on ending poverty, indicator 1.4.2; Goal 5 on gender equality, indicator 5.a.1.
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