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Discrimination based on descent and national origin against the newly arriving asylum-seekers, refugees and stateless persons from the Democratic People’s Republic of Korea (DPRK), commonly known as North Korea – LOT 14 and 15

Introduction
The North Korean escapees newly arriving in South Korea are subjected to prolonged administrative detention, denied fundamental legal safeguards, including the right to legal counsel, during interrogation and the entire length of detention, and can be summarily deported without the right to appeal decisions concerning the deportation, as can be seen from the refoulement of two North Korean fishermen accused of murder on 7 November 2019.
According to the Republic of Korea (ROK), or colloquially the South Korean, Ministry of Unification, 34,314 North Koreans have defected to South Korea over the decades.[footnoteRef:1] Because the “Demilitarized Zone (DMZ)” that separate the two Koreas is one of the world’s most heavily militarized frontiers, most North Koreans escape to South Korea via a third country like China or Russia and the high seas, where they become asylum-seekers, refugees or stateless persons. [1:  ROK Ministry of Unification (MOU), Policy on North Korean Defectors, https://www.unikorea.go.kr/eng_unikorea/relations/statistics/defectors] 

As explained in greater detail below, North Korean escapees do not automatically acquire the South Korean nationality upon setting their foot on the South Korean soil. The South Korean authorities screen them for Chinese or other nationals pretending to be North Korean escapees as well as North Korean agents posing as defectors. It is only after the months-long screening process that North Koreans genuinely willing to defect are granted the South Korean nationality.
Until then, they remain asylum-seekers, refugees or stateless persons in South Korea. In these crucial initial months, because of their descent and national origin, the asylum-seekers, refugees or stateless persons from North Korea are exposed to various human rights violations that natural-born South Korean citizens or other asylum-seekers, refugees or stateless persons are not.



In 2014, the UN Commission of Inquiry on human rights in the Democratic People’s Republic of Korea found that the gravity, scale and nature of human rights violations in North Korea reveal “a state that does not have any parallel in the contemporary world”.[footnoteRef:2] [2:  A/HRC/25/63, para. 80; A/HRC/25/CRP.1, para. 1211.] 

Most of the North Koreans newly arriving in South Korea are first sent to the “joint interrogation center (합동신문센터)” [footnoteRef:3] in Siheung, Gyeonggi Province for vetting by the National Intelligence Service (NIS) typically for 2-3 months.  [3:  The NIS has changed the official name to the “North Korean Refugee Protection Center [북한이탈주민보호센터]” in July 2014 and then to the “Freedom-enjoying World Center [자유누리센터]” in October 2021.] 

According to a survey of 400 North Korean escapees (104 men and 296 women) in South Korea in 2012,[footnoteRef:4] 40.3 percent of men felt fear or anxiety from the NIS staff during their time at the “joint interrogation center” while 43.9 percent of women felt the same. [4:  Ahn Taeyoon [안태윤] & Hwang Hae Dong [황해동], A Research on the Status of Human Rights Violations against the North Korean Residents Living in South Korea [북한이탈주민 인권침해 실태조사], Gyeonggido Family & Women Research Institute [경기도가족여성연구원] (2012), p. 56.] 

From October 2012 to April 2013, Yu Ga-Ryeo (유가려), a Chinese national of Korean ethnicity, was detained for six months and coerced to testify that her brother, Yu Woo-Sung (유우성), is a North Korean spy. Since then, Mr. Yu has been acquitted of the espionage charges against him while the intelligence officers and prosecutors who made the false accusation have been tried and convicted for abuse of power while the government has been ordered to pay compensation to Mr. Yu’s family.
In a more recent incident, the South Korean government abused the system to repatriate, Mr. Mr. Woo Beom-seon (우범선) and Mr. Kim Hyun-wook (김현욱), two North Koreans accused of murder, to North Korea where there are substantial grounds for believing that they would be in danger of being subjected to death, torture or enforced disappearance in blatant violation of the principle of non-refoulement.
In the morning of 7 November 2019, a news camera caught the text message from Lieutenant Colonel Lim Euy-Jin (임의진), deputy commander of the UN Command security battalion at the Joint Security Area (JSA) in Panmunjeom along the North-South frontier, to Kim You-Geun (김유근), deputy director of the national security directorate in the presidential office, reporting that two North Koreans who came down to the South on 2 November will be returned to the North through Panmunjeom, escorted by the police instead of the Red Cross because of the suicide risk.[footnoteRef:5] The text message also mentioned disagreements between the ministry of unification, which handles inter-Korean affairs, and the National Intelligence Service about the repatriation, that should be resolved during the morning. [5:  Kim Myeong-Seob [김명섭], “The North Koreans who came down to Samcheok on November 2 to be repatriated today” ('지난 11월 2일 삼척으로 내려왔던 북한 주민, 오늘 송환'), News 1, 2019. 11. 7., <http://news1.kr/photos/details/?3906112> [a news report in Korean].] 

In response to the media uproar, the government announced that two North Korean fishermen had been deported to North Korea around 3:10 pm through Panmunjeom, having notified Pyongyang of the removal decision earlier on November 5, because they were murderous mutineers who had killed 16 crew mates before sailing south. However, the government provided no evidence other than their alleged confessions.
On November 8, Minister of Unification Kim Yeon-Chul stated at the National Assembly that the two fishermen demanded their return to North Korea, but on November 12, the ministry retracted this claim. In fact, they had expressed the intent to defect in writing. It was reported that the two fishermen, who were bound, blindfolded and unaware of their destination as they were moved to Panmunjeom under the escort by police anti-terrorism squad, only learnt of their fate as their blindfolds were taken off before the waiting North Korean guards, a sight which led one of them to collapse on the ground as his legs gave out in terror, on November 7.
However, the government maintained that, as confessed murderers on the run, the two fishermen’s intent to defect could not be considered “genuine” and that they were not eligible for protection under article 9 (1) of the North Korean Refugees Protection and Settlement Support Act. 
But there have been past instances of North Korean escapees being tried by a South Korean court based on available evidence under due process of the law. Also, ineligibility for protection under the said Act cannot be grounds for deportation to North Korea.
On November 15, at a hearing of the National Assembly’s Foreign Affairs and Unification Committee, Minister of Unification Kim Yeon-Chul stated that the decision to deport the two fishermen defectors was made by the national security directorate in the presidential office.
On November 21, the DPRK’s Korea Central News Agency (KCNA) in a commentary entitled “There is a time and place for everything (모든 일에는 때와 장소가 있는 법이다)” revealed that, North Korean leader Kim Jong-Un had rejected South Korean president Moon Jae-In’s confidential invitation of November 5 to the 2019 ASEAN-ROK Commemorative Summit to be held in Busan on November 25-26. 
The news immediately raised speculation that the South Korean government’s November 5 notification to North Korea of its decision to deport the two fishermen defectors was an attempt to appease Kim Jong-Un to attend the summit. Had Kim You-Geun’s phone screen not been captured by camera, even the fact of deportation would not have come to light.
According to the 2014 detailed findings of the UN Commission of Inquiry on human rights in the DPRK, North Korea executes a large number of persons, and the strict conditions and safeguards that article 6 of the ICCPR requires in relation to the death penalty are not observed in the vast majority of cases (A/HRC/25/CRP.1, paragraph 823). For the repatriated persons, those who had left with the intention of reaching the ROK were sent to an ordinary prison camp (kyohwaso) after an unfair trial and those who received help from Christian groups or the ROK intelligence network to this end were sent to a political prison camp (kwanliso) without trial, while aggravating factors such as contact with ROK intelligence officers may result in execution (A/HRC/25/CRP.1, paragraphs 409, 410 and 1102).
During the DPRK’s fourth-cycle Universal Periodic Review (UPR) on 7 November 2024, the DPRK also admitted in no uncertain terms that “[a] public execution could be held in cases where the criminal had committed repeated crimes, causing serious harm without repentance and where the family of the victim requested a public execution” (A/HRC/58/11, 19 December 2024, para. 87).
Regarding the forced repatriation of the two North Korean escapees, the Special Rapporteur on the situation of human rights in the DPRK, the Working Group on Enforced or Involuntary Disappearances (WGEID), the Special Rapporteur on extrajudicial, summary or arbitrary executions and the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment sent communications to South Korea[footnoteRef:6] and North Korea.[footnoteRef:7] [6:  Republic of Korea, AL KOR 3/2019 (28 January 2020), https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=24975]  [7:  Democratic People's Republic of Korea, UA PRK 2/2019 (28 January 2020), https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=25066] 

While the South Korean courts have consistently held that North Koreans are entitled to the South Korean citizenship despite the absence of any mention in South Korean’s nationality law, the newly arriving North Koreans in practice have at best an uncertain legal status under the South Korean law. 
Contrary to the popular belief, the North Korean escapees who express the will to be protected by South Korea are not automatically given the South Korean citizenship upon their arrival in South Korea. The South Korean authorities have to determine that they are asylum-seekers, refugees or stateless persons from North Korea rather than Chinese or other nationals posing as North Korean escapees to acquire the South Korean nationality.
Moreover, to be a full-fledged citizen in South Korea, one needs a family registrar. For an average South Korean, a family registrar is created upon birth, but for a North Korean escapee, a family registrar is created for a “protected person” with the recommendation of the Minister of Unification.
By law, such protection can be denied to North Korean escapees if they are felons, spies or pose serious threats to national security. If the South Korean authorities deny the protected status for any of these reasons, North Korean escapees in effect remain stateless persons in a legal limbo. There is no process to appeal the decision to deny protection.
Ironically, their legal status can be worse than that of foreigners who are entitled to the due process rights, consular protection as well as the right to seek asylum and the principle of non-refoulement. Article 3 of the Refugee Act provides that refugee applicants as well as recognized refugees shall not be forcibly repatriated, but this provision does not apply to North Korean escapees as they are not considered “foreigners” under the South Korean domestic law.
Because North Korean escapees are essentially beyond the pale of the law until they are granted the protective status, they are not afforded the minimum due process like the right to an attorney, the right to remain silent and the habeas corpus right to be brought before a judge.
It does not help that the interrogation facilities and process were first developed in the early post-armistice period since 1953 as counter-espionage measures overseen first by the military intelligence and later by the civilian intelligence. To this date, the National Intelligence Service not only oversees the interrogation of the North Korean escapees but also determines the length of their detention and runs the physical facility for the interrogation and detention.
Until the mid-1990s, the detention and interrogation of North Korean escapees relied on administrative decrees without any statutory basis. Even now, it is in essence an immigration process overseen by intelligence agents. Because it is not a formal criminal process but an administrative one, the North Korean escapees lack the rights accorded to criminal suspects like the right to legal counsel and can be removed without lengthy refugee or extradition proceedings.
Such prolonged administrative detention of North Korean escapees without judicial control is a blatant violation of the right to personal liberty. The condition of secret and incommunicado detention may even arise to enforced disappearance and the ill-treatment amount to torture under international law. And the forced repatriation of North Korean escapees to North Korea where they face torture, enforce disappearance and executions violates South Korea’s obligations under international law.
While the ambiguous legal status of the North Korean escapees in South Korea’s domestic legal order and the extralegal nature of their initial detention/interrogation by the intelligence services enable various human rights violations and abuses, there are specific political reasons that such violations and abuses occur.
Under the past authoritarian regimes and even under the post-democratization governments, the intelligence services have been notorious for accusing, sometimes knowingly and deliberately, innocent persons, including South Korean citizens as well as North Korean defectors, of being communist spies.
The intelligence officers, either out of personal ambition, professional zeal or unscrupulousness, have incentives to wrongly accuse North Korean escapees of being Pyongyang’s agents and the escapees with little legal protection during the initial interrogation and detention in South Korea are particularly vulnerable.
The forced repatriation of 7 November 2019 illustrates a new kind of danger whereby the politicians eager to appease North Korea sacrifice the lives and human rights of the North Korean escapees.
The existing legal system for North Korean escapees arriving in South Korea is in need of fundamental repair. This is necessary to prevent future human rights violations against North Korean defectors by the South Korean authorities. It requires a rethink of North Korean escapees as people fleeing persecution who are entitled to full South Korean citizenship rather than pawns in the political game with North Korea.
In June 2021, NIS Director Park Jie-won publicly apologized for the past abuses at the Center.[footnoteRef:8] However, he claimed that there have been only three such cases, including the cases of Yu Ga-Ryeo (유가려) and Yu Woo-Sung (유우성), until 2014 and that no such cases have occurred since 2014. He pointedly refused to apologize for the forced repatriation of Mr. Woo Beom-seon (우범선) and Mr. Kim Hyun-wook (김현욱) in November 2019. [8:  Lee Ji-eun [이지은], “Park Jie-won says there have been only three cases of human rights violations at the North Korean Refugee Protection Center; apologizes for the past [박지원 "탈북민 보호센터 '인권침해' 사례 3건 뿐…과거 일 사과"]”, Asia Business Daily, 2021. 6. 23., https://view.asiae.co.kr/article/2021062315423267032] 

The deportation of Mr. Woo and Mr. Kim by the NIS in November 2019 also revealed that the “human rights protection officer” system adopted by the NIS nominally to protect the North Korean escapees in 2014 failed to function.[footnoteRef:9] [9:  Lee Bo-ra [이보라], “The ineffective NIS human rights protection officer system did not operate at the time of the forced repatriation of the North Korean fishermen escapees to North Korea [탈북 어민 강제북송 때도 작동 안 했다…‘유명무실’한 국정원 인권보호관 제도]”, Kyunghyang Shinmun, 2023. 3. 14., https://www.khan.co.kr/national/court-law/article/202303142117025] 

In April 2023, the Ministry of Unification proposed a revision to the existing law purportedly to prevent recurrence of the forcible repatriation of North Korean escapees.[footnoteRef:10] However, the bill simply provides that the Minister of Unification must ascertain the will of North Korean escapees to be protected by the Republic of Korea (South Korea). [10:  ROK National Assembly, Bill for Partial Amendment of the North Korean Defectors Protection and Settlement Support Act (Bill no. 2121504) proposed by the Government on 20 April 2023, https://likms.assembly.go.kr/bill/billDetail.do?billId=ARC_J2F3S0M4M2Q0A1N5C5A8E5B6O8P0T3] 

This is problematic because the Minister of Unification is a political appointee and his/her officials in the Ministry of Unification are also members of the executive branch that are not politically independent from the government. The proposed bill may in fact legalize the government’s power to reject the claims of unwanted North Korean escapees as “lacking genuineness” which was the official excuse for the refoulement of Mr. Woo Beom-seon (우범선) and Mr. Kim Hyun-wook (김현욱) on 7 November 2019.
A genuine, fundamental reform must incorporate (1) the principle of non-refoulement, (2) the right to liberty of person, (3) the right to due process and fair trial in criminal cases and (4) a legal right to South Korean citizenship.
The Human Rights Committee (HRC)’s concluding observations on South Korea’s fifth periodic report (CCPR/C/KOR/CO/5, 24 November 2023) made the following findings and recommendations:

Non-refoulement and treatment of escapees from the Democratic People’s Republic of Korea
37. The Committee takes note of the State party’s assurance that escapees from the Democratic People’s Republic of Korea who are denied protection under the North Korean Defectors Protection and Settlement Support Act are able to lodge an appeal against their forcible return under the Immigration Act, with suspensive effect. However, the Committee is troubled by reports that persons from the Democratic People’s Republic of Korea who have been denied protection status, as occurred in November 2019, have been returned to the Democratic People’s Republic of Korea despite the risk of being subjected to serious human rights violations, in contravention of the principle of non-refoulement. The Committee also expresses its concern about the detention of escapees upon arrival, about exceptions provided for in the decree on enforcing the North Korean Defectors Protection and Settlement Support Act that allow for detention beyond the maximum of 90 days, and that the right to independent legal counsel is not guaranteed (arts. 9, 10, 13 and 14).
38. The State party should:
(a) Guarantee the principle of non-refoulement by ensuring that no individuals seeking or in need of international protection, including escapees from the Democratic People’s Republic of Korea, are expelled or returned to a country where there is a risk of irreparable harm, such as that set out in articles 6 and 7 of the Covenant;
(b) Codify in law the procedures and safeguards concerning escapees from the Democratic People’s Republic of Korea, including with regard to interrogation and detention, the right to legal counsel, the duration and judicial review of administrative detention and the right to appeal any decision to a judicial body – including decisions on deportation or rejection of protection – and ensure that escapees have effective access to such safeguards in practice;
(c) Ensure that escapees are detained for the shortest possible period.

However, on November 9, 2023, the NIS published a press release refuting the Human Rights Committee’s findings.[footnoteRef:11] The NIS claimed that the North Korean escapees “volunteer” to stay at the Center and thus does not qualify as deprivation of liberty; that because the interrogation is an administrative process not a criminal justice one, there is no need to notify the escapees of their right to legal counsel or right to remain silent; that “human rights protection officers” provide legal counsel in any case; and that the principle of non-refoulement will be codified in the North Korean Defectors Protection and Settlement Support Act. [11:  NIS, “The UN Human Rights Committee’s claim concerning ‘the ROK government’s detention of North Korean escapees’ is not consistent with the facts [UN자유권委 '한국 정부의 탈북민 구금' 주장은 사실과 다릅니다]”, 2023. 11. 9., https://www.nis.go.kr/CM/1_4/view.do?seq=257] 

The Committee against Torture (CAT)’s sixth periodic report (CAT/C/KOR/CO/6) made the following findings and recommendations:

Persons escaping from the Democratic People’s Republic of Korea
30.The Committee notes that the enforcement decree of the North Korean Defectors Protection and Settlement Support Act was amended to reduce the “provisional protection” period from 180 days to 90 days, but it remains concerned that the Act also includes exceptions providing for extending this period and that such persons’ right to legal counsel is not guaranteed. While noting the delegation’s assurances that the State party will prevent deportations of persons escaping the Democratic People’s Republic of Korea in the future by accepting all such persons, the Committee notes that there was a case of refoulement during the period under review (arts. 2, 3 and 16).
31.The State party should:
(a) Ensure that the deprivation of liberty of persons escaping the Democratic People’s Republic of Korea is for the shortest possible period and never exceeds the established legal maximum;
(b) Guarantee that all fundamental legal safeguards, including the rights to legal counsel, medical care and an effective independent review, for all persons escaping the Democratic People’s Republic of Korea and ensure they have access to these safeguards in practice;
(c) Uphold the principle of non-refoulement for all persons escaping the Democratic People’s Republic of Korea, guaranteeing that they are not expelled, returned or extradited to a country where there are substantial grounds for believing that they would be in danger of being subjected to torture, in line with article 3 of the Convention, regardless of whether the person is suspected of having committed criminal acts or has expressed a wish to defect that is deemed genuine.

We therefore ask the Committee on the Elimination of Racial Discrimination to raise the following questions and recommendations:
· Codify in an act of the National Assembly the principle of non-refoulement for North Korean escapees arriving in South Korea, as is the case for foreign asylum-seekers and refugees under the Refugee Act;
· Taking into consideration the existing laws detailing the processing of foreign migrants and asylum-seekers, codify in detail the process for the interrogation and detention of North Korean escapees by an act of the National Assembly, including the right to legal counsel, the right to challenge the legality of detention in court and other due process guarantees, the duration and judicial review of administrative detention and the right to appeal any decision to a judicial body;
· Consider transferring the primary authority for the interrogation of North Korean escapees as well as their detention facility from the intelligence service to the Ministry of Justice even if intelligence agents may take part in the interviews and play a more proactive role when there is probable cause to suspect espionage; 
· Clarify the legal status of the North Korean escapees arriving in South Korea by guaranteeing the South Korean citizenship as a matter of right, provided that they freely express willingness to seek protection from the Republic of Korea (South Korea), or adopt legal provisions clarifying the process for the North Korean escapees to “reclaim” (de facto acquire) their South Korean nationality;
· For North Koreans who arrive in South Korea by sea, allow them to freely express in writing and before an independent judicial authority their desire either to be returned to North Korea if they had drifted to South Korea by accident or to settle in South Korea if that is what they intend; and
· Make efforts, including diplomatic talks with North Korea, to ascertain information about the fate and whereabouts of Mr. Woo Beom-seon and Mr. Kim Hyun-wook.
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