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INTRODUCTION
This written submission provides an outline of issues of concern with regard to Hungary’simplementation of the Convention on the Rights of Persons with Disabilities ( “the CRPD”). In particular, it provides information to the Committee on the Rights of Persons with Disabilities (“the CRPD Committee”) for consideration when drafting and adopting the List of Issues Prior to Reporting (“LOIPR”) in respect of Hungary’s second period review.
This submission has been written by the Mental Disability Advocacy Centre (MDAC), an international human rights organisation which uses the law to secure equality, inclusion and justice for people with mental disabilities worldwide. MDAC’s vision is a world of equality where emotional, mental and learning differences are valued equally; where the inherent autonomy and dignity of each person is fully respected; and where human rights are realised for all persons without discrimination of any form. MDAC has participatory status at the Council of Europe, and observer status at ECOSOC. For more information, please visit www.mdac.org. 

EXECUTIVE SUMMARY

This submission provides information in seven sections related to different articles of the CRPD.
On Article 10: Right to life the report highlights concerning information regarding the high numbers of death in social care institutions for persons with disabilities and inadequate investigations carried out into deaths.
On Article 12: Equal recognition before the law, the submission updates on guardianship law reform in Hungary. This reform was supposed to bring legislation on legal capacity in line with the CRPD, but it failed, maintaining substituted decision-making and creating support decision-making mechanisms which are not necessarily based on will and preferences nor are  accessible to the majority of persons with disabilities.
The next section relates to Articles 15 and 16: Freedom from torture or cruel, inhuman or degrading treatment or punishment; and freedom from exploitation, violence and abuse. It provides information regarding ill-treatment against persons with mental disabilities in institutions, points out a serious lack of independent monitoring, and details how we have been blocked from accessing institutions to conduct monitoring activities. 
On Article 19: Institutionalisation of people with disabilities, we explain that there has been little change in the numbers of people with disabilities who are still institutionalised. The rate of deinstitutionalisation is slow, and the government continues to deny people with disabilities the right to choose where and with whom they live on an equal basis with others; and the government continues to invest vast sums of money in institutional settings to the detriment of investments into community-based services. In some cases, “deinstitutionalisation schemes” are actually resulting in trans-institutionalisation.
On Article 24: Right to educationfollows, we explain that inclusive education is still far off for many children with disabilities; indeed, the law allows an inferior quality and quantity of education to children with multiple disabilities, and there is still a preference for placement in special schools.
On Article 31: Adequate statistics and data collection, we point out that there is a lack of disaggregated data and the information that does exist publicly is fragmentary and sometimes contradictory. 
The final section relates to Article 33: National implementation and monitoring where we provide information about the lack of involvement of civil society and persons with disabilities in monitoring  the implementation of the Convention.

Article 10: Right to life
Article 10 of the CRPD sets out the absolute right to life of persons with disabilities which is subject to no derogations and must be protected by law.The right gives rise to the positive obligation of the State to protect the right to life and the negative obligation to refrain fromthe arbitrary deprivation of life.These obligations have been clearly articulated under the CRPD, and under several other important sources of international human rights law.
Where people are de jure or de facto deprived of their liberty, the State holds enhanced obligations, including to conduct effective investigations where deaths that occur.
Elements of these State obligations have also been progressively developed under the European Convention on Human Rights (“ECHR”), in relation to law enforcement,
 standards on effective investigations,
public scrutiny,
effectiveness of remediesand criminal sanction.

In Hungary, the post morteminquiry is usually carried out by aphysician with the aim of establishing thede facto onset of death andthe circumstances and cause of the death.
 The death of a detained person qualifies as “death under exceptional circumstances”.
In the event of a death under exceptional circumstances an administrative procedure needs to be carried out by the police and an administrative autopsy has to be conducted.
 However, in the interpretation of state authorities,
people with disabilities in social care institutions do not qualify, under the lawon post mortem investigations, as people deprived of liberty. Therefore,the special administrative procedure does not apply in relation to when they die.

The Director-Generalof the Directorate-General forSocial Affairs and Child Protection (’Directorate’)told us, when we inquired, that in 2015 there were 4,042 deaths occurring in state social care institutions. He argued that social care homes for people with disabilities do not qualify as “places of detention”as people are placed there on a contractual basis. Yet, the reality is that, in many cases, people with disabilities are placed in the social care homes on their guardians’ decision, cannot leave such institutions and are deprived of the liberty. The Director-General told us that he was concerned in relation to the significant increase in the police workload that investigating such deaths would cause. He also proposed to review the definition of ‘deprivation of liberty’ contained in the Act CXLIII of 2011, which transposes the Optional Protocol to the Convention against Torture (OPCAT) to make clear that people in institutions are not deprived of liberty.
Suggested questions for the Government:
Please inform the Committee about the definition of “deprivation of liberty” in Hungarian law. Are there proposals to restrict the definition to exclude persons with disabilities who are resident in social care institutions?

Please provide data since 2008 on deaths of people with disabilities in residential institutions, including all forms of social care and psychiatric hospitals.
Please provide information on how many of the above referred deaths were investigated and what were the outcomes of the investigations, and what were found to be the causes of deaths. Specify what measures were taken following such investigations to enhance protection of the right to life for persons with disabilities, including persons with intellectual disabilities, persons with psycho-social disabilities, and persons with disabilities resident in institutions.
How is the Government planning to ensure all deaths of people with disabilities in institutions are being effectively investigated?
Article 12: Equal recognition before the law
More than 60,000 people with disabilities are placed under guardianship in Hungary.
 This equates to 616 per 100,000, which continues to be one of the highest per capita rates in Europe. In 2001, 91.6% of persons with intellectual disabilities in institutions were under guardianship (compared to 51.8% living with their families), and this figure has remained almost unchanged to date.

In Hungary’s response to the recommendation issued by the CRPD Committee after its first periodic review, the Government said it will adopt a new Civil Code that will contain fundamental provisions on supported decision making and will “leave no opportunity for any general restriction of the capacity to act”.
 A new Civil Code was adopted on 11 February 2013 and entered into forceon 15 March 2014, reformingprovisions related to legal capacity and the guardianship system.
The new Civil Code has not abolished substituted decision-making. It maintains the possibility of fully or partially restricting the legal capacity of persons with disabilities, on the basis of their actual or perceived disability.Moreover, what is termed as “supported decision-making” is only available to people who “due to a minor decrease in their mental capacity need help in dealing with some of their affairs and in making decisions”.
 The Guardianship Authority, which is also entitled and in certain cases obliged to initiate proceeding to limit the legal capacity of persons with disabilities,
 is provided with new powers under the amended Civil Code to implement this new system of “supported decision-making”. Rather than abolishing guardianship and replacing it with a system of supports, the reforms instead introduce parallel systems under the same authority. The new “supported decision-making” system bears remarkable similarities to the institution of guardianship.

The reforms are insufficient to discharge the State from its obligations under Article 12.Despite some promising provisions related to offering support in decision making in the reforms, the official support persons carrying out their duties within the Guardianship Authority may provide assistance to up to 45 persons simultaneously, raising questions about the adequacy of the assistance that can be provided. Support relationships under this scheme do not have to conform to the requirements of trust and the respect for will and preferences, as set out in the CRPD Committee’s General Comment 1 (paras. 17, 20-22 and 29). Moreover, people who receive support are stripped of certain parental rights and excluded from holding public offices: the supported person cannot be a foster parent,
 a notary public,
 a judicial executor,
 a judge
 or a prosecutor.

Another important issue is that there is little awareness about the new options of obtaining support in decision-making, both among those working in the system and among people who might need it. That means that the system has not been shapedproperly to ensure people who need support can actually access this.
The reform of the Civil Code failed to abolish substituted decision-making and does not provide sufficientsupport to allpersonswith disabilities.
In 2016 the Ombudsperson initiated an inquiry into the human rights violations suffered by people under guardianship.
Unfortunately this inquiry focused on difficulties barred by guardians, who sometimes have to work simultaneously with high numbers of people – in many cases more than 100. In MDAC’s view this inquiry was a missed opportunity, because it failed to look at the guardianship system as flawed on its own, and instead tried to mend it.  
Suggested questions to the Government:

When will the Government amend its Civil Code and the Act on Supported Decision Making to abolish the existing measures that restrict or deprive people of legal capacity and introduce forms of supported decision-making for everyone, considering the requirements established for such system by the General Comment no. 1 of the CRPD Committee?
How many people have benefitedfrom the new system of “supported decision-making” since 2014, when it was introduced?
Did the Government initiate any awareness-raising campaigns in relation to possibilities of receiving support in decision-making, without being stripped of legal capacity?If not, when does it plan to do so? How does it ensure that people who work in the system and people who need such support are aware of the procedures and available possibilities to obtain it?
Articles 15 and 16: Freedom from torture or cruel, inhuman or degrading treatment or punishment; and freedom from exploitation, violence and abuse
Worldwide people with disabilities placed in institutions are at heightened risk of abuse: sexual, medical, psychological and physical.
Hungary is no exception. According to recent findings of monitoring visits of the Hungarian Ombudsperson, residents ofpsychiatricand social care institutions are frequently subjected to forms of torture, ill-treatment and abuse such placement in cage beds, isolation or being tied to the bed or toradiators.
  
Moreover, in Hungary psychiatric institutions are not adequately monitored and the access of independent monitors is hampered by the authorities. MDAC is currently leading a project through which experts and relevant members of the civil society are trained in monitoring human rights violations in institutions for children with disabilities. The project is being carried out in 4 EU countries, including Hungary. The project also includes monitoring visits. MDAC and its partners have been denied on multiple occasions access to Hungarian institutions, even when permission for access was demanded with significant time in advance, from relevant authorities. Such practices are in violation of Article 16 (3),which requires States Parties to ensure that all facilities and programmes designed to serve persons with disabilities are effectively monitored by independent authorities
SuggestedquestiontotheHungarianGovernment:

What legal, policy and practical measures is the Government taking to identify and prevent torture and ill-treatment of adults and children with disabilities, including those in psychiatric and social careinstitutions, and to ensure that such occurrences are properly investigated, perpetrators are punished and remedies are provided to the victims?
Please provide information on the number of complaints made by people with disabilities who live in institutions since2008.
Please provide information on the number of criminal and civil investigations initiated following complaints related to torture, inhuman or degrading treatment against persons with disabilities resident in institutions for people with disabilities and information on the outcome of the investigations and the redress provided for victim. Data should be provided starting with 2008.
How does the Government support effective independent monitoring of residential social care and psychiatric institutions? What measures is the Government planning to take to ensure independent monitors (experts, members of civil society, etc.) have access to conduct monitoring in institutions for people with disabilities?
Article 19: Institutionalisation of people with disabilities
In 2013 there were 25,000 adults with disabilities residing in long-term residential institutions.
Rather than decreasing, the numbers of persons with disabilities in such facilities has remained unchanged since Hungary ratified the CRPD.
 In 2012, the CRPD expressed its concern about Hungary’s 30-year timeframe for completing deinstitutionalisation.

The State’s commitment to deinstitutionalise persons with disabilities is laid down in Act XXVI of 1998 on ensuring equal opportunities for persons with disabilities (Disability Act). Pursuant to the provisions of the Act, 1,500 places in large social care institutions of more than 50 beds were to be “transformed” in a manner that is compliant with Article 19 of the CRPD, before31 December 2013, with financial support from the European Union. In practice, a tender published in 2011 provided a total of EUR 24 million and helped less than 700 people to move from larger institutions. Moreover, while some of them went to apartments, many were just transferred to other institutional settings (some with 8 to 12 beds, other with more beds, up to 30). 
An amendment to the 1993 Act on Social Management and Social Benefits of 9 July 2012 created “protected housing” in the context of the Government’s deinstitutionalisation strategy, mandating the creation of new long-term institutions including flats for up to six persons, group homes for up to twelve persons, and living centres for up to fifty persons. These are all institutional settings in conflict with Article 19.
The recently adopted ‘Long-term concept for the deinstitutionalisation of social care homes for people with disabilities 2017-2036’forests out a 19-yearperiod to achieve deinstitutionalisation of large social care homes for people with disabilities (homes with more than 50 places). On 26 January 2017, the Government published a new call for proposals to replace institutional care provided in residential institutions for people with disabilities, psycho-social issues and addicts, with community-based housing and services. The tender provides for a total of 21.8 billion HUF (approximately 70 million EUR), with support from European Union Structural Funds and allows for the construction of dwellings of up to 12 beds – which are stillsegregated living arrangement and result in the trans-institutionalisation of people with disabilities.Furthermore, the tender also specifies that investments must be made in the less-developed regions of Hungary, restricting in practice the right of some of the beneficiaries of this programme to choose where to live. In many cases, we expect the result will be that people with disabilities are offered alternative living arrangements far from their natural homes.
Another concerning call for proposals has been recently published, targeting temporary and long-term residential institutions providing rehabilitation for people with disabilities, psycho-social issues, addicts, homeless people and children with families requiring temporary home.
 According to the draft call a total 3.8 billion HUF (approximately 12.3 million EUR) can be spent on the refurbishment of institutions and on creating places for more people in existing institutions. 
Allowing investments to be made to renovate or build residential institutions violates both Article 12 and Article 19 of the Convention. In the context of deinstitutionalisation, Article 12 requires immediate recognition of the right of persons with disabilities to choose where and with whom to live, without such right being subject to progressive realisation. Article 19 recognises the right to living independently and being included in the community. We submit that these Articles require Hungary to:

(1) recognise and give effect to the will and preferences of persons with disabilities in choosing their place of residence on an equal basis with others;
(2) halt funding to institutions;
(3) immediately reallocate these resources to the development of individual and community based serviceswhich enable inclusion in the community; and
(4) adoption of a comprehensive, national deinstitutionalisation for all persons with disabilities, including a reasonable timeframe for achieving this.
As to the final point, we submit that 19years cannot be reasonable in the circumstances.
The current deinstitutionalisation process, as proposed and implemented by the Government, does not advance, in substance, community living, and seemingly contributes to a contrary result, by consolidatinginstitutionalisation and segregation. The strategy requires fundamental changes to prevent retrogression on the right to live in the community for people affected. It is important to ensurevictims of this flawed process receive compensation, reparation and rehabilitation that they are entitled to for having their human rights violated.
These issues have already been addressed by the CRPD Committee in its Concluding Observations after the first review of Hungary, but have not been properly addressed by the Government.
 Moreover, the fact that Hungary is planning to use funding from the European Union for investment in renovating or building new institutions is also worrying considering that the European Union has already received instructions from the CRPD Committee to “strengthen the monitoring of the use of the European Structural and Investment Funds so as to ensure that they are used strictly for the development of support services for persons with disabilities in local communities and not for the redevelopment or expansion of institutions. The Committee also recommended that the European Union suspend, withdraw and recover payments if the obligation to respect fundamental rights is breached.”

Suggested questions to the Government:

Please provide details on the steps taken by the Government to ensure deinstitutionalisation. Please include details on:
· specific budgetary allocations for this purpose (including comparative data on funding allocated for institutional settings and for community based services) and a breakdown of sources of funding, including those coming from EU Funds;
· The number of people living in institutional settings
· The number of people deinstitutionalised from 2011 until the present day.
· The forms of living facilities available for people with disabilities and  which constitute an alternative to institutionalisation, including the numbers of people with disabilities benefiting from them; and
· The available schemes of personal assistance and other services which are necessary to encourage and support independent living and prevent isolation or segregation -and the numbers of people with disabilities benefiting from such schemes.
How will the Government prevent retrogression in respect of people with disabilities who are subject to current deinstitutionalisation plans?

Hasthe Government adopted a moratorium on new admissions to social care institutions?
What are the Government’s plans on deinstitutionalisation with regard to children with disabilities?
When will the Government withdraw its call for proposals allowing for the refurbishment of temporary and long-term residential institutions for people with disabilities?

How does the Government ensure that people with disabilities are involved in all stages of the deinstitutionalisation process (planning, implementation, evaluation and monitoring)?What are the measures taken by the Government to ensure proper independent monitoring of institutions and newly developed services for people with disabilities? 
What redress, rehabilitation and compensationwill be provided to persons with disabilities whose right to live in the community have been and continue to be violated?
Article 24: Education
By virtue of Article XI of the Constitution of Hungary, every citizen has the right to education. The Public Education Act allows for children with disabilities to be educated both in integrated or segregated settings. This diminishes the chances of these children to participate in the general education system. The latest statistical data show that in the academic year 2014/15, there were 52,485 children with special educational needs educated in the primary school system, 35,574 of which were in mainstream schools and 16,911 in segregated special schools. Regarding children with severe or multiple disabilities, the Public Education Act says they can receive education at home or within a residential care institution. 19% of children with severe and multiple disabilities are educated at home, while 48% of them are educated in institutions.
 Thus, most of these children are educated in institutions, where they are isolated from their peers and their family.
It is true that the number of children with special needs enrolled in mainstream education has been steadily increasing in Hungary over the past ten years. Similarly, the number of children in special education has been decreasing. 

Statistics reveal that over 18.000 children with disabilities continue to be educated in segregated settings. Moreover, as data in Annexes I and II show, while the numbers of children educated in segregated settings reduced significantly between 2002 and 2005, that period was followed by a slower rate of progress between 2005 and 2010. Since 2010 the process of seems to have stalled. 
Moreover there has not been a significant decrease in the number of "special schools".

Suggested questions to the Government:
What steps are the Government taking to ensure all children with disabilities, including those with high support needs, can access inclusive education in the general education system?
When will the Government take the necessary legislative and policy measures to guarantee that children with disabilities have an enforceable right to inclusive education and reasonable accommodation? 

What are the measures the Government is taking to ensure that all children who need support in mainstream educational settings receive this?
Please provide detailed information on the measures taken to increase the inclusion of students with disabilities into mainstream education at all levels, including data on financial resources invested in the removal of architectural and information barriers and the engagement of pedagogical assistants for students with disabilities in the provision of reasonable accommodation.

Article 31: Statistics and data collection

Lack of properly disaggregated data and information is a significant barrier to the effective implementation of the CRPD in Hungary, as it makes it difficult to assess the current level of implementation and the number and type of services further needed to ensure human rights are respected. 
The fields which are of most concern to us are the following: data related to deprivation of legal capacity and people who use supported and substituted decision-making measures; data related to the process of deinstitutionalisation; data related to access to justice and ill-treatment, abuse and death of people with disabilities, particularly those in institutions; and data related to the education of children and adults with disabilities.In practice, authorities maintain separate databases.The Ombudsperson has recently pointed out that in relation to the number of people placed under guardianship there are separate data sets, maintained by different authorities,
 providing different figures for the number of people placed under guardianship.
Data sharing and synthesis between different authorities should be achieved, and regular disaggregated statistics should be published. When gathering disaggregated data, the Government should ensure that includes, among others, the following:

· data disaggregated on the basis of age, gender and type of disability wherever possible; data should be capable of further disaggregation so as to reveal differences experienced by people with different types of impairment.
· Data should include structural, process and outcome indicators particularly relevant to children and adults with disabilities.
· Anonymised data relating to children and adults with disabilities involved in judicial proceedings, which must be publicly available.

· Within the justice system it is needed an information systems which will permit to record whether a person (child or adult) has a disability (and type of impairment) alongside other personal characteristics. These systems should also be capable of recording information (in a systematic way) about the nature of the adjustments or supports required by individual children with disabilities. These information systems must honour the principle of the best interests of the child and comply with data protection requirements.
· Governmental and other bodies with the capacity to fund relevant research should take steps to encourage and support relevant independent research, including qualitative research which aims to make visible the stories of children and adults with disabilities about their experiences. 
Suggested questions to the Government:

What plans do the Government have to collect and regularly publish comprehensive disaggregated data about persons with disabilities in Hungary, and what metrics will be used to assess implementation of Convention rights? 
How will the Government ensure that thecontent of different administrative databases are centrally compiled and synthesised?

Article 33: National implementation and monitoring
Under the CRPD, Hungary has the obligation to designate focal point/s within the government and a framework, including one or more independent mechanisms, to promote, protect and monitor implementation of the Convention. Importantly, Hungary must ensure the involvement and full participation of civil society, in particular persons with disabilities and their representative organisations (Article 33 (3)).
Regarding the monitoring of institutions, this task is carried out, at the state level, by the National Preventive Mechanism (‘NPM’) which functions within the Omubudsperson’s office. The NPM has established a Civil Consultative Body(‘CBB’) which includes MDAC and three other civil society organisations. Members of the CBB can propose visits to certain places of detention, can suggest experts to be involved in visits or comment on the working methods and the reports of the NPM. Civil society members are not allowed to accompany the NPM on monitoring visits, and people with disabilities have never been included in such visits.  

The problem is exacerbated by the fact that, as explained above, MDAC has been refused access to institutions for people with disabilities on several occasions. 

Moreover, the manner of involving civil society and people with disabilities in the process of developing legislation and policies is also problematic. While DPOs and civil society organisations that form part of the National Disability Council,
 are invited to consultations, they are not truly involved in decision and policy-making and are not ensured participation. To take an example, the new deinstitutionalisation strategy was sent to some civil society organizations, which were given less than a day to comment. Such a short period of time makes real reflection and consultation impossible.
Suggested questions to the Government:
How will the Government ensure the involvement of persons with disabilities, their representative organisations and civil society in the national monitoring process of legislation, policies and practices? How will these plans fulfil the Government’s obligations under Article 33(3)?
ANNEX I: Number of children with special needs in education (2001- 2015)
	
	Number of Children with Special Needs Enrolled in Education


	
	Kindergartens
	Primary Schools
	Secondary Schools

(secondary general schools/  secondary vocational schools)
	Vocational Schools


	Special Vocational Schools

	
	Mainstream schools
	Special Education
	Mainstream schools
	Special Education
	Mainstream schools
	Special Education
	Mainstream schools
	Special Education
	

	2001/ 2002
	2888
	1361
	8263
	38312
	100/389 (489)
	251/36 (287)
	619
	-
	6594

	2005/ 2006
	3896
	1431
	29630
	30721
	572/943 (1515)
	205/11 (216)
	1841
	357
	8797

	2010/ 2011
	4264
	1272
	32573
	19592
	1831/3282 (5113)
	136/36 (172)
	6265
	345
	9816

	2013/ 2014
	5722
	1464
	34599
	17082
	2075/4337 (6412)
	123/115 (238)
	6963
	197
	8344

	2014/ 2015
	6062
	1444
	35574
	16911
	2175/4717 (6892)
	90/136 (226)
	6990
	147
	7496


ANNEX II: Number of institutions for students with special educational needs
	
	Number of institutions for students with special educational needs


	
	Kindergartens
	Primary Schools
	Secondary General Schools 
	Secondary Vocational Schools
	Vocational Schools
	Special Vocational Schools

	2001/ 2002
	93
	665
	5
	1
	N.A.
	116

	2005/ 2006
	94
	583
	2
	2
	10
	131

	2010/ 2011
	87
	356
	1
	2
	8
	135

	2013/ 2014
	91
	280
	1
	3
	8
	119
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