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	This thematic report considers the legality of violence against women in El Salvador, in particular in relation to sexual violence. In light of the obligation under international human rights treaties to prohibit all violence against women, the global commitment to ending violence against women and girls in the public and private spheres in the context of the 2030 Agenda for Sustainable Development, the Convention on the Elimination of All Forms of Discrimination Against Women, previous general recommendations from the Committee to El Salvador, and El Salvador’s Tenth Periodic Report, it is our hope that the Committee will:
· raise the issue of violence against women in its List of Issues for El Salvador, in particular asking what progress is being made on drafting and enacting legislation to prohibit all violence against women in all settings, in particular by reference to the UN Model Rape Law; and
· in its concluding observations on El Salvador’s State Party Report recommend that legislation is drafted and enacted as a matter of priority to prohibit all violence against women in all settings, in particular by reference to the UN Model Rape Law.




CONTENTS
	Page
1.	INTRODUCTION	3
2.	KEY ISSUES OF CONCERN	3
2.1	ISSUE 1: RAPE AS AN OFFENCE OF NON-CONSENT	3
2.2	ISSUE 2: PROCEDURAL ACCESS TO JUSTICE	5
2.3	ISSUE 3: LACK OF VICTIM-CENTRED PROTECTION MEASURES	7
2.4	ISSUE 4: PROSECUTION AND SENTENCING PROCESS	8
2.5	ISSUE 5: LACK OF ACCESS TO ABORTION	9
3.	QUESTIONS FOR STATE PARTY	11



Page  of 

Page  of 

1. [bookmark: _heading=h.30j0zll]Introduction
Strategic Advocacy for Human Rights (SAHR)[footnoteRef:0], is a peer-led non-governmental organisation by and for human right defenders, working to equip a movement of human rights defenders with knowledge and tools to end gender-based violence through litigation, policy and law reform.  [0:  Website: https://www.sa-hr.org/. Email: connect@sa-hr.org] 

This report highlights key legal inequalities that women face in El Salvador in relation to violence against women, along with suggested questions to be posed to the State party. Our analysis benchmarks the legislation and practices in El Salvador against the UN Model Law on Rape[footnoteRef:1], published by the former UN Special Rapporteur on Violence against Women, Ms. Dubravka Šimonović, to harmonise national criminal justice responses with accepted international standards.  [1:  United Nations General Assembly, A framework for legislation on rape (model rape law), 15 June 2021, available at: https://digitallibrary.un.org/record/3929055?ln=en] 

2. [bookmark: _heading=h.1fob9te]Key Issues of Concern
2.1 [bookmark: _heading=h.3znysh7]Issue 1: Insufficient Protection Against Sexual and Domestic Violence
(a) Gaps in El Salvador’s Current Laws
(i) The Penal Code does not define that rape is an offence that takes place without the consent of the victim. Article 158 of the Penal Code defines rape as the vaginal or anal penetration of one person by another “through violence”. Based on the UN Model Law on Rape, rape should be defined as the “non-consensual” penetration of a sexual nature of another. The State’s definition is therefore problematic because it premises rape on the basis of use of force only, and not non-consent.
(ii) The Penal Code only considers physical force/violence in its definition of rape. While Article 159 does criminalize the vaginal or anal penetration of someone “with an inability to resist”, the Penal Code does not explicitly contemplate the use of the broad range of coercive circumstances that can lead to a lack of consent set out in Article 5 of the UN Model Law on Rape, which includes physical and non-physical threats against the victim or a third party.
(b) Analysis of State Party Response and Current Position
El Salvadorian women still frequently experience sexual assault in all forms (including rape).[footnoteRef:2] According to the United States Bureau of Democracy, Human Rights, and Labor, laws against rape are not “effectively enforced”, with NGOs operating in El Salvador attributing the low conviction rates to “fear of aggressors, normalization of violence, a lack of understanding regarding victims’ rights, impunity for aggressors, and an overall patriarchal system”.[footnoteRef:3]  [2:  Gender-Based Violence Research Institute, First report on gender-based violence statistics in El Salvador, Oct 2023, available at: https://www.researchgate.net/publication/376134016_First_report_on_gender-based_violence_statistics_in_El_Salvador_Gender-Based_Violence_Research_Institute_IVG [accessed 5 April 2024]]  [3:  	United States Bureau of Democracy, Human Rights, and Labor, 2022 Country Reports on Human Rights Practices: El Salvador, 2022, available at: https://www.state.gov/reports/2022-country-reports-on-human-rights-practices/el-salvador/ [accessed 3 April 2024]] 

In its 2022 Concluding Observations on the Third Periodic Report of El Salvador, the Committee against Torture noted that “only 13.9 per cent of the 13,947 criminal cases opened for acts of violence against women during the period 2013–2019 led to a prosecution and only 308 cases resulted in a conviction”[footnoteRef:4]. [4:  Committee against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Concluding Observations on the Third Periodic Report of El Salvador, available at: https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT%2FC%2FSLV%2FCO%2F3&Lang=en [accessed 3 April 2024] ] 

2.2 [bookmark: _heading=h.2et92p0]Issue 2: Procedural Access to Justice
(a) Insufficient Procedural Access to Justice Faced by Female Victims of Violence
(i) From an enforcement perspective, based on first-hand interviews conducted with those who experienced sexual assault, the feedback was that even if such incidents were reported to the police, the police would not follow up to investigate the matter.[footnoteRef:5] Victims are deterred from making reports or seeking help from state authorities due to the ineffective investigations by the police, as well as the low conviction rates.[footnoteRef:6] [5:  The Advocates for Human Rights, El Salvador’s Compliance with the International Covenant on Civil and Political Rights: Gender-based Violence, Gang Violence, Trafficking, and Police Corruption, available at: https://www.theadvocatesforhumanrights.org/Res/el_salvador_gender-based_violence_march_2018 2.pdf [accessed 2 April 2024]]  [6:  The Advocates for Human Rights, El Salvador’s Compliance with the International Covenant on Civil and Political Rights: Gender-based Violence, Gang Violence, Trafficking, and Police Corruption, available at: https://www.theadvocatesforhumanrights.org/Res/el_salvador_gender-based_violence_march_2018 2.pdf [accessed 2 April 2024]] 

(ii) In terms of the judicial system, it has been noted that non-specialised courts fail to enforce laws and regulations relating to femicide.[footnoteRef:7] In some cases, the judges and prosecutors might be affected by their individual biases or prejudices and, as a result, minimise the seriousness of the wrongdoing.[footnoteRef:8] [7:  United States Agency for International Development, Gender-Based Violence Impunity Regional Study: El Salvador Case Study, available at: https://norc.org/content/dam/norc-org/pdf2024/gbv%20impunity%20regional%20study%20el%20salvador.pdf [accessed 2 April 2024]]  [8:  United States Agency for International Development, Gender-Based Violence Impunity Regional Study: El Salvador Case Study, available at: https://norc.org/content/dam/norc-org/pdf2024/gbv%20impunity%20regional%20study%20el%20salvador.pdf [accessed 2 April 2024]] 

(iii) Many cases do not proceed to the trial stage or are not prosecuted, either because the victims choose to withdraw their cases due to cost concerns or because the judges do not proceed to prosecute the cases.[footnoteRef:9] As a reference, between 2017 and 2022, the General Prosecutor’s Office received 16,091 complaints of acts of violence against women, of which the courts prosecuted only 5,968 (37.1 per cent).[footnoteRef:10] [9:  Ibid.]  [10:  Ibid.] 

(iv) While specialised courts have been created by Legislative Decree No. 2863, the jurisdiction of such specialised courts is limited. In particular, the specialized courts do not have jurisdiction over intrafamilial violence and sexual violence, which are the two most prevalent gender-based violence in El Salvador.[footnoteRef:11] There are only a limited number of specialised courts, and women in rural areas often have geographical difficulties accessing the specialised courts.[footnoteRef:12] Thus, the overall impact of the specialised courts appears to be limited, as it has not led to a reduction in gender violence in El Salvador or in the impunity enjoyed by its perpetrators.[footnoteRef:13] [11:  The Yale Review of International Studies, El Salvador’s Femicide Crisis, available at: https://yris.yira.org/essays/el-salvadors-femicide-crisis/ [accessed 2 April 2024]]  [12: 	The Yale Review of International Studies, El Salvador’s Femicide Crisis, available at: https://yris.yira.org/essays/el-salvadors-femicide-crisis/ [accessed 2 April 2024]]  [13:  Karen Musalo, El Salvador-A peace worse than war: Violence, gender and a failed legal response, available at: https://genderandsecurity.org/sites/default/files/Musalo_-_El_Salvador_-_A_Peace_Worse_than_War.pdf [accessed 3 April 2024]] 

2.3 [bookmark: _heading=h.tyjcwt]Issue 3: Lack of Victim-Centred Protection Measures
(a) Analysis of State Party Response and Current Position
The Penal Code does not directly provide for a victim-centred approach. This breaches Article 11 of the UN Model Law on Rape. However, Article 57 of the SCAVLW, which came into effect in January 2012, sets out certain procedural guarantees for women victims of violence generally, and not just rape victims. 
While Article 57 of the SCAVLW contains provisions that could be viewed as fairly responsive with the victim-centred approach outlined in Article 11 of the UN Model Law on Rape, such as victims receiving comprehensive, adequate and timely assistance (Article 57(g)), and having a companion designated throughout the judicial or administrative process (Article 57(i)), it has been commented that the SCAVLW has not been properly implemented.[footnoteRef:14]  [14:  	UNHCR The UN Refugee Agency, El Salvador: Information Gathering Mission Report – Part 2. The Situation of Women Victims of Violence and of Sexual Minorities in El Salvador, September 2016, available at: https://www.refworld.org/reference/mission/irbc/2016/en/112893 [accessed 3 April 2024]] 

In addition, while El Salvador has adopted a National Policy on Access to a Violence-Free Life for Women and created a Five-Year Development Plan for 2014–2019 to guide implementation of the aforementioned policy (which includes measures such as the creation of special courts to handle crimes against women, institutional gender units, and specialised support units), the widespread acceptance of domestic violence and rape in El Salvador is an obstacle to the reporting of violence against women, despite the criminalisation of rape.[footnoteRef:15] This societal perception creates an obstacle to victims seeking justice when laws are not enforced and cases are inadequately investigated and prosecuted.[footnoteRef:16] Furthermore, rape and other sexual crimes against women are widespread.[footnoteRef:17] A female victim’s statements are often given little credibility, resulting in a low conviction rate and impunity for offenders.[footnoteRef:18] The Inter-American Commission on Human Rights (the “Commission”) has also noted that, even with an institutional framework in place, challenges for women and girls who are victims of violence persist with regard to having full access to judicial remedies, having their cases properly prosecuted and obtaining reparations.[footnoteRef:19] According to data from the 2017 National Survey on Violence against Women[footnoteRef:20]women show a very low level of confidence in the administration of justice, as only 6 out of 100 women reported acts of violence against them. These figures drop to a zero percent rate of complaints in cases of violence against Afro-descendant and indigenous women.[footnoteRef:21] Similarly, the Commission has received worrying information that indicates difficulties in integrating a gender perspective into the work of the Office of the Attorney General, as well as a lack of capacity and specialisation in such Office, and, in general, insufficiently trained court officials.[footnoteRef:22] [15:  The Advocates for Human Rights, El Salvador’s Compliance with the International Covenant on Civil and Political Rights: Gender-based Violence, Gang Violence, Trafficking, and Police Corruption, 2018, available at: https://www.theadvocatesforhumanrights.org/Res/el_salvador_gender-based_violence_march_2018%202.pdf [accessed 3 April 2024]]  [16:  Ibid.]  [17:  Ibid.]  [18:  Ibid.]  [19:  Inter-American Commission on Human Rights, Situation of human rights in El Salvador, October 2021, available at: https://www.oas.org/en/iachr/reports/pdfs/2021_ElSalvador-EN.pdf [accessed 4 April 2024]]  [20:  https://onec.bcr.gob.sv/observatorio.genero/docs/ENVCM%2017.pdf]  [21:  Ibid.]  [22:  Ibid.] 

2.4 [bookmark: _heading=h.3dy6vkm]Issue 4: Prosecution and Sentencing Process
(a) Prevalence in Gender Stereotypes and Biases Amongst Law Enforcement and Judicial Staff
(i) In some cases, judges favour mediation or arbitration-based reconciliation actions, which may produce lenient, inappropriate and unjust outcomes; and may also be noncompliant with Salvadorian legislation.[footnoteRef:23] This effectively minimises the gravity of gender-based violence crimes and their impact on survivors.[footnoteRef:24] [23:  United States Agency for International Development, Gender-Based Violence Impunity Regional Study: El Salvador Case Study, available at: https://norc.org/content/dam/norc-org/pdf2024/gbv%20impunity%20regional%20study%20el%20salvador.pdf [accessed 2 April 2024]]  [24:  United States Agency for International Development, Gender-Based Violence Impunity Regional Study: El Salvador Case Study, available at: https://norc.org/content/dam/norc-org/pdf2024/gbv%20impunity%20regional%20study%20el%20salvador.pdf [accessed 2 April 2024]] 

(ii) In terms of sentencing, there is generally a lack of restitution or reparation that is ordered against the perpetrator, which is deemed by victims as a persistent barrier to survivor-centred justice.[footnoteRef:25] [25:  Ibid.] 

(iii) Public perception of the Supreme Court of Justice and General Prosecutor’s Office is that they are highly corrupt institutions. In particular, judges are seen to give preferential treatment to those with political or economic power and celebrity status out of fear of retaliation, or in order to protect their positions of power.[footnoteRef:26] [26:  Ibid.] 

(b) Analysis of State Party Response and Current Position
While training has been provided to judicial personnel on gender-based violence and discrimination, there are still instances where judicial decisions made do not conform to the objectives of the SCAVLW. Judicial guidelines on sentencing and expected standards to be complied with in the prosecution process may be helpful in providing more substantive guidance to judicial personnel who are the gatekeepers of the judicial system.


2.5 [bookmark: _heading=h.1t3h5sf]Issue 5: Lack of Access to Abortion 
(a) Background Context
Article 133 of the Penal Code prohibits abortion in all circumstances, even when the pregnant woman’s life, health and personal integrity are at risk, or the foetus has serious complications incompatible with life outside of the womb.[footnoteRef:27] If found guilty of having had an abortion, a woman faces from two to eight years in prison.[footnoteRef:28] Those found guilty of assisting a woman to terminate a pregnancy, with her consent, face the same sentence.[footnoteRef:29] Health professionals who assist women face a heavier sentence of between six and 12 years.[footnoteRef:30] The Legislative Assembly also passed an amendment to the El Salvador constitution recognising the right to life from the moment of conception, making future liberalisation of the law more challenging.[footnoteRef:31] This is problematic because it is not aligned with, among others, Article 12 of the UN Model Law on Rape (which deals with the right for child victims to have her best interests given primary consideration); and more importantly, the right for victims to access abortion in cases of rape under Paragraph 33 of the UN Model Law on Rape. [27:  	Human Rights Watch, El Salvador: Court Hears Case on Total Abortion Ban, March 2023, available at: https://www.hrw.org/news/2023/03/23/el-salvador-court-hears-case-total-abortion-ban [accessed 3 April 2024]]  [28:  Ibid.]  [29:  Ibid.]  [30:  Ibid.]  [31:  Ibid.] 

(b) Analysis of State Party Response and Current Position
The criminalisation of abortion is problematic because it exposes women to dangerous and even lethal practices that put their health and lives at risk, noting that women who are poor and most vulnerable are disproportionately affected.[footnoteRef:32] It also detracts from the victim centred approach that is outlined in Article 11 of the UN Model Law on Rape and  directly contravenes Paragraph 33 of the UN Model Law on Rape, which provides that “all victims who claim that they are made pregnant through rape, or where there is a reasonable suspicion that the pregnancy is a result of rape or incest, should have access to a safe and legal abortion. States should repeal laws that prohibit abortions, including in case of rape, and enact laws that give victims the right to access a full range of sexual and reproductive healthcare, including access to psychological support and counselling, emergency contraception, HIV counselling, testing and post-exposure prophylaxis, safe and legal abortion and maternal health care. Women should not be criminalized and imprisoned for obtaining abortions, especially in cases of rape, incest or severe foetal impairment. States should guarantee doctor/patient confidentiality when performing abortions in cases of rape.”  [32:  	Human Rights Watch, El Salvador: Court Hears Case on Total Abortion Ban, March 2023, available at: https://www.hrw.org/news/2023/03/23/el-salvador-court-hears-case-total-abortion-ban [accessed 3 April 2024]] 

In 2021, the UN Office of the High Commission on Human Rights (“OHCHR”) and women’s human rights defenders welcomed an Inter-American Court of Human Rights (“IACHR”) ruling in the case of “Manuela,” a woman in El Salvador. In 2008, after suffering a miscarriage, Manuela was sentenced to 30 years in prison for “aggravated murder” based on her miscarriage being classified as an abortion.[footnoteRef:33] The IACHR case report concluded that El Salvador violated numerous human rights articles, including the right to life, personal liberty, fair trial, privacy, equal protection, judicial protection, and health established in the Convention of Belém do Pará. The total abortion ban puts maternal health at risk for women in El Salvador. Data from a 2023 case series study of maternal mortality in El Salvador over a six-year period show high rates of serious complications among Salvadorian patients who were forced to carry severely malformed foetuses to term.[footnoteRef:34] Women who were required to carry such pregnancies to term (or until preterm labour began naturally) experienced high rates of maternal morbidity: 54.9 percent of pregnancies experienced at least one serious pregnancy-related health complication.[footnoteRef:35]  [33:  	United States Agency for International Development, Latin America and the Caribbean Learning and Rapid Response (Laclearn), Gender-Based Violence Impunity Regional Study: El Salvador Case Study, available at: https://norc.org/content/dam/norc-org/pdf2024/gbv%20impunity%20regional%20study%20el%20salvador.pdf [accessed 3 April 2024]]  [34:  	Ibid.]  [35:  	Ibid.] 

It has been reported that about a third of all pregnancies in the Central American nation occur among girls under age 19, driven by scarce access to birth control, sexual violence and a lack of education on girls' rights.[footnoteRef:36] According to the Citizen Group for the Decriminalization of Abortion, at least 14 women were sentenced to prison for terms of 12 years or more for abortion crimes from 2000 to 2014.[footnoteRef:37] In December 2021, UN experts noted that there was “a systemic practice of discrimination against women who suffer obstetric emergencies or pregnancy losses.”[footnoteRef:38]   [36:  Reuters, “No options” for El Salvador’s pregnant girls raped in lockdown, November 2020, available at: https://www.reuters.com/article/idUSKBN25R2YX/ [accessed 3 April 2024]]  [37:  Ibid.]  [38:  United States Department of State, Bureau of Democracy, Human Rights and Labor, El Salvador 2022 Human Rights Report, 2022, available at https://www.state.gov/wp-content/uploads/2023/02/415610_EL-SALVADOR-2022-HUMAN-RIGHTS-REPORT.pdf [accessed 3 April 2024]] 

In 2018, the Legislative Assembly considered two proposals for modifications to the Penal Code to permit abortion in cases of rape, grave foetal malformations or risks to the health of the mother.[footnoteRef:39] Unfortunately, support was insufficient to bring either to a vote.[footnoteRef:40] [39:  Human Rights Watch, Events of 2018, 2018, available at https://www.hrw.org/world-report/2019/country-chapters/el-salvador [accessed 4 April 2024]]  [40:  Ibid.] 

3. [bookmark: _heading=h.4d34og8]QUESTIONS FOR STATE PARTY
	Suggested List of Questions for the State Party
· Question 1: Will El Salvador be reviewing the law on rape? If so, when is this planned for?
· Question 2: How will El Salvador involve civil society and survivors during its consultation of the law? 
· Question 3: If El Salvador does not yet intend to review the law on rape, what are the reasons, challenges and barriers?
· What practical steps does El Salvador propose to take to reduce the stigma associated with reporting crimes involving sexual violence (including rape)?
· Will the State party be reviewing the Penal Code with a view to incorporate the victim-centred approach that the UN Model Law on Rape recommends under Article 11?
· What is the status of implementation of the criminal procedural safeguards and protocols under the SCAVLW, including ensuring alignment of this legislation with Articles 11 and 12 of the UN Model Law on Rape? 
· What is the status of the creation of the special courts to handle cases of violence against women and the creation of specialised police units with staff qualified to assist women victims of violence in El Salvador? What is the status of the establishment of shelters established for women victims of domestic violence?
· Please provide statistics on the number of persons who have been prosecuted or received penalties for abortion per year, including the breakdown of whether such persons are the pregnant woman or family members or medical professionals, and the average quantum of penalties imposed.
· Please report on the steps that El Salvador has taken to help women prevent unwanted pregnancies, educate women on their abortion rights and facilitate access to safe abortion.
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